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PREFACE  TO  REVISED  EDITION. 


In  this  edition  of  the  Probate  Code,  the  entire  text 
IB  presented  as  in  force  at  the  present  time.  All  of 
the  recent  amendments,  including  those  of  the  session 
of  the  General  Assembly  of  1894,  have  been  incorpo- 
rated together  with  the  latest  decisions  of  the  courts 
of  this  state  bearing  upon  the  subjects  treated.  For 
many  of  the  new  forms  which  appear  in  this  edition, 
the  editor  is  indebted  to  the  kindness  of  Judge  How- 
ard Ferris,  of  the  Probate  Court  of  Hamilton  County, 
and  his  efficient  deputy,  Charles  E.  James,  Esq. 

W. 
June  1,  1694. 
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in  an  office  in  which  shall  be  deposited  and  safely 
kept  by  the  judge  of  the  court  all  books,  records  and 

Eapers  pertaining  to  the  court ;  and  such  office  shall 
e  furnished  by  the  county  commissioners,  and  pro- 
vided with  suitable  cases  for  the  safe  keeping  and 
preservation  of  the  books  and  papers  of  the  court,  and 
also  with  such  blank-books,  blanks,  and  stationery 
as  are  required  by  the  judge  in  the  discharge  of  his 
official  duties.    [51  v.  167,  §1 ;  64  v.  72,  §  13.] 

§624.  Exclusive  jurisdiction.  The  probate  court 
shall  have  exclusive  jurisdiction,  except  as  herein- 
after provided : 

1.  To  take  the  proof  of  wills,  and  to  admit  to 
record  authenticated  copies  of  wills  executed,  proved, 
and  allowed  in  the  courts  of  any  other  state,  territory, 
or  country;  and  in  case  of  the  sickness  or  unavoidable 
absence  of  the  probate  judge,  any  of  the  judgesof  the 
court  of  common  pleas  may  take  proof  of  wills  and 
approve  any  bonds  to  be  given,  but  the  record  of 
such  acts  snail  be  preserved  in  the  usual  records  of 
the  probate  court. 

2.  To  grant  and  revoke  letters  testamentary  and  of 
administration. 

3.  To  direct  and  control  the  conduct  and  to  settle 
the  accounts  of  executors  and  administrators,  and  to 
order  the  distribution  of  estates. 

4.  To  appoint  and  remove  guardians,  to  direct  and 
control  their  conduct,  and  to  settle  their  accounts. 

5.  To  grant  marriage  licenses,  and  licenses  to  min- 
isters of  the  gospel  to  solemnize  marriages. 

6.  To  make  inquests  respecting  lunatics,  insane 
persons,  idiots,  and  deaf  and  dumb  persons,  subject 
by  law  to  guardianship. 

7.  To  make  inquests  of  the  amount  of  compensa- 
tion to  be  made  to  the  owners  of  real  estate  when 
appropriated  by  any  corporation  legally  authorized  to 
make  such  appropriation. 

8.  To  try  contests  of  the  election  of  justices  of  the 
peace. 

9.  To  qualify  assignees  and  appoint  and  qualify 
trustees  and  commissioners  of  insolvent  debtors,  con- 
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troi  their  conduct,  and  settle  their  accounts.    [52  v. 
103 J 2;  75  V.  836,  ^n,  25.] 

See  constitutional  provisions,  supra. 

1.  33  5913-5998;  25 0.  S.  265 ;  29  O.  S.  222. 

2.  U  5994-6022. 
3    9fi  6023  €t  SCO 

4.  116254^^334;  38  0.  8.  430;  43  O.  S.  86. 

5.  h  6384-^94, 

6.  'ii  702-714,  738-749. 

7.  h  G414-6453 ;  48  O.  S.  288. 

8.  §§572-578. 

9.  gg  6335-6383 ;  1  C.C.  20. 

g  625.  Conourrent  jurisdiotion.  The  probate  court 
3hall  have  concurrent  jurisdiction: 

1.  In  the  sale  of  lands  on  petition  by  executors, 
administrators  and  guardians,  and  the  assignment  of 
dower  in  such  cases  of  sale. 

2.  In  the  completion  of  real  contracts  on  petition 
of  executors  and  administrators. 

3.  In  allowing  and  issuing  writs  of  habeas  corpus, 
and  determining  the  validity  of  the  caption  and  de- 
tention of  the  persons  brought  before  them  on  such 
writs. 

4.  Of  all  misdemeanors  in  the  counties  specified 
in  g  6454.     [75v.  9,§3;75v.  960,§1.] 

L  U  6136-6174 ;  4  C.  C.  9. 

2.  g§  5800-5802.  ^  ^^  ^  ^  ^ 

3.  gg  5726-5753.  Code  of  civil  procedure.  The  probate  court 
has  only  such  jurisdiction  to  sell  property  on  the  petition  of 
executors,  etc.,  as  is  possessed  by  the  common  pleas  court,  hence, 
if  at  the  time  of  the  passage  of  the  act  conferring  such  jurisdic- 
tion on  the  probate  court,  the  common  pleas  court  had  not  juris- 
diction to  order  the  sale  of  the  lands  of  award  on  the  application 
of  his  guardian,  the  probate  court  could  not  order  sucn  a  sale, 
36  O.  S.  102.  Probate  courts  are  courts  of  record  in  the  fullest 
sense ;  their  records  import  absolute  verity ;  they  are  competent 
to  pass  upon  their  own  jurisdiction  and  to  exercise  it  to  final 
judgment  without  setting  forth  the  facts  and  evidence  on  which 
it  is  rendered,  16  O.  S.  455. 

J  526.  Probate  judges  may  administer  oaths,  take  ac- 
knowledgments and  depositions.  Probate  judges  may 
administer  oaths  in  all  cases  where  oaths  are  author- 
ized by  law,  take  the  acknowledgment  of  deeds; 
mortgages,  and  other  instruments  of  writing  required 
by  law  to  be  acknowledged,  and  take  depositions  in  all 
cases  where  the  same  are  authorized  to  be  taken  by 
the  laws  of  this  state.     [51  v.  167,  i  4.] 

A  reference  can  not  be  ordered  by  a  probate  court  unless  by 
consent  of  the  parties  to  the  i-ef erence  and  the  referees.    $  5216. 

J  627.  Jurisdiction  exclusive  of  that  of  any  other  pro- 
late court.    The  jurisdiction  acquired  by  any  probate 
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court  over  a  matter  or  proceeding,  is  exclusive  of  that 
of  any  other  probate  court,  except  where  otherwise 
provided  by  law.     [51  v.  167,  §  5.] 

§  528.  Books  to  be  kept  by  probate  court.  The  fol- 
lowing books  shall  be  kept  by  the  probate  court,  and 
blank  books  for  the  purpose  shall  be  procured  by  the 
county  commissioners  on  the  order  of  the  probate 
judge,  at  the  expense  of  the  county : 

1.  A  criminal  record,  in  which  shall  be  made  a 
fair  and  accurate  entry  of  all  criminal  actions  insti- 
tuted in  the  court,  with  the  proceedings  had  therein. 

2.  An  administration  docket,  showing  the  grant  of 
letters  of  administration  or  letters  testamentary,  the 
name  of  the  decedent,  the  amount  of  bond  and  names 
of  sureties  therein,  and  containing  a  minute  of  the 
time  of  filing  every  paper,  and  brief  note  of  every 
order  or  proceeding  relating  to  the  estate,  with  refer- 
ence to  the  journal  or  record  in  which  the  order  or 
proceeding  is  found. 

3.  A  guardians*  docket,  showing  the  name  of  each 
ward  (and  if  an  infant,  his  age,  and  the  name  of  his 
father),  the  amount  of  bond  and  names  of  sureties 
therein,  and  a  minute  of  papers,  orders,  and  proceed- 
ings as  ill  preceding  clause. 

.4.  A  civil  docket,  in  which  shall  be  noted  the 
names  of  parties  to  all  actions  and  proceedings ;  it 
shall  also  contain  a  minute  of  the  time  of  the  com- 
mencement of  such  actions  and  proceedings,  and 
filing  the  papers  relating  theretOj  and  also  a  brief 
note  of  all  orders  made  in  such  action,  proceeding,  or 
matter,  and  the  time  of  entering  the  same. 

5.  A  journal,  in  which  shall  be  kept  minutes  of  all 
official  business  transacted  in  the  probate  court,  or  by 
the  probate  judge,  in  all  civil  actions  and  proceea- 
ings. 

6.  A  record  of  wills,  in  which  shall  be  recorded  all 
wills  proved  in  such  court,  with  a  certificate  of  the 
probate  thereof,  and  all  wills  proved  elsewhere,  with 
the  certificate  of  probate,  authenticated  copies  of 
which  have  been  admitted  to  record  by  the  court. 

7.  A  final  record,  which  shall  contain  a  complete 
record  in  each  cause  or  matter  of  all  petitions^ 
answers,  demurrers,  motions,  returns,  reports,  ver- 
dicts, awards,  orders,  and  judgments;  which  record 
shall  be  made  up  and  completed  within  ninety  days 
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after  the  final  order  or  judgment  has  heen  made  iu 
any  of  the  msCtters  aforesaidf;  and  he  shall  also,  with- 
in "thirty  days  aft^^r  the  return  of  sffme^  record  all 
inventories,  sale  bills,  and  allowances  to  widows,  in  a 
book  provided  for  that  purpose. 

8.  A  record  of  accounts,  which  shall  contain  an 
entry  of  the  appointment  of  executors,  administra- 
tors, and  guardians,  and  all  partial  and  final  accounts 
of  the  same,  and  the  orders  and  proceedings  of  the 
oourts  thereon,  within  sixty  days  after  the  filing  and 
approval  thereof. 

9.  An  execution  docket,  in  which  shall  be  entered 
a  memorandum  of  all  executions  issued  by  the  pro- 
bate judge,  both  in  civil  and  criminal  cases,  stating 
the  names  of  the  parties,  the  name  of  the  person  to 
whom  delivered,  and  his  return  thereon:  It  shall 
also  contain  the  date  of  issuing  the  execution,  and 
the  amount  ordered  to  be  collected,  stating  the  costs 
separately  from  the  fine  or  damages,  and  the  pay- 
ments thereon,  and  the  satisfaction  thereof,  when  the 
same  is  satisfied. 

10.  A  marriage  record,  in  which  shall  be  entered 
all  licenses  issued,  the  names  of  the  parties  to  whom, 
the  name  of  the  person  or  persons  applying  for  the 
same,  with  a  brief  statement  of  any  facts  sworn  to  by 
such  person,  and  the  return  of  the  person  solemniz- 
ing the  marriage. 

11.  A  record  of  bonds,  in  which  shall  be  recorded 
all  bonds  of  executors,  administrators,  guardians, 
trustees,  and  assignees  which  have  been  &ken  and 
approved  by  him. 

12.  A  naturalization  record,  in  which  shall  be  en- 
tered the  declaration  of  intention  of  the  person  seek- 
ing to  be  naturalized,  the  oath  of  the  person  natural- 
ize, and  the  affidavit  or  oath  of  witnesses  who  may 
testify  in  his  behalf,  in  which  affidavit  shall  be  stated 
the  place  of  residence  of  such  witnesses.  To  each  of 
these  books  shall  be  attached  an  index,  securely 
bound  in  the  volume,  which  shall  at  all  times  be  kept 
up  with  the  entries  therein,  and  refer  to  such  entries 
alphabetically,  by  the  names  of  the  parties  or  persons 
in  which  it  is  originally  entered,  indicating  the  page 
of  the  book  where  the  entry  is  made.  [51  v.  167,  §12; 
38v.  146,  ?244;75y.9.] 
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An  act  to  require  a  public  record  of  the  names  due  unknown 
depositors  of  banks,  etc.    See  g  7650-1. 

§528a.  Lost  or  destroyed  Records.  How  restored. 
Whenever  the  records,  dockets,  journals,  and  files,  or 
any  part  thereof,  of  any  probate  court,  have  been  lost 
or  destroyed  by  fire,  riot,  or  civil  commotion,  the 
probate  court  may,  of  its  own  motion,  or  upon  the  ap- 
plication of  any  party  interested  therein,  order  the 
restoration  of  the  record  of  every  lost  or  destroyed 
will,  and  probate  thereof,  from  the  original  or  a  certi- 
fied copy  of  such  will  and  probate,  and  all  lost  or  de- 
stroyed administration  dockets^  guardian  dockets, 
trustee  dockets,  journals  of  said  court,  records  of 
bonds,  and  dockets  o^  assignments  and  trustees  under 
the  insolvent  laws  of  the  state;  and  said  probate  court 
may  upon  the  application  of  any  party  interested, 
and  u^on  notice  to  parties  interested  therein,  order 
the  rebtoration  of  any  other  record  of  any  proceeding 
or  document  required  by  law  to  be  recorded  or  filed, 
(except  a  will  and  probate  thereof),  and  for  such  pur- 
pose when  a  complete  copy  of  such  record  can  not  be 
obtained,  the  substance  and  effect  of  such  lost  rec- 
ord material  to  tfie  preservation  of  the  rights  of  the 
parties  affected  thereby  may  be  ordered  to  be  substi- 
tuted for  such  lost  or  destroyed  record.  And  for  the 
purpose  herein  provided  the  probate  court  may  issue 
a  citation  to  any  party  to  appear  before  the  court  and 
to  produce  any  document  or  paper  in  his  possession 
and  give  evidence  relating  to  said  lost  record.  [81  v^ 
161.] 
Application /or  restoration  of  record  of  naturall»ation. 

Pbobate  Court County. 

In  re- application  of  A.  B.  for  the  restoration  of  the  i-ecord  of  his 

naturalization  as  a  citizctn  of  the  United  States. 
To  the  Hon. Probate  Judge  of  said  County: 

The  undersigned  represents  that  he  is  a  native  of aged 

about years ;  that  tie  emigrated  from  on  the day 

of 18— ,  and  arrived  at on   the-? day  of 18—; 

that  on  or  about  the day  of 188— he  made  his  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States  of 
America,  and  took  the  oath  prescribed  by  act  of  Congress,  in 

the  probate  court  of County,  Ohio,  and  received  a  certified 

copy  of  said  declaration  which that  on  or  about  the 

day  of 18— he  was  naturalized  in  the  probate  court  of- 


County,  Ohio,  and  received  a  certified  copy  of  said 
naturalization,  which,— that  the  I'ecord  of  said  naturaliza- 
tion (a  substituted  copy  of  which  is  hereunto  attached 
marked  exhibit  A.)  was  destroyed  by  fire  in  the  burning  of  the 
Court  House  March  29, 1884,  and  he  asks  that  said  record  be 
restored  by  order  of  the  court. 
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State  of  O hio-^^-Connty ,  m.  A.  B .  the  appli cant  being  first 
duly  sworn  on  oath  says  that  he  believes  the  facts  stated  in  hl» 
foregoing  application  are  true.  A.  B. 

Sworn  to  before  me  and  signed  in  my  presence  this day 

of 188- 

United  States  of  Amebic  a.) 
State  of  Ohio ^County,  Probate  Court.  S 

Be  it  remembered  that  at  a  session  of  the  probate  court 

within  and  for  said  county,  held  at  the  court  house  in ^on 

the day  of in  the  year  of  our  Lord  one  thousand  eight 

hundred  and before  the  Hon. sole  judge  of  said  court, 

personally  came  A.  B.,  a  native  of and  produced  a  certifi- 
cate under  seal,  that  on  the  day  of A.  D.  18— he  de- 
clared his  intention  to  become  a  citizen  of  the  United  States  of 

America  before  the agreeably  to  Act  of  Congress  in  such 

case  made  and  provided,  and  proved  his  residence  and  charac-, 

ter  by  the  oath  of and  being  admitted  to  citizenship  by 

this  court,  took  the  oath  to  support  the  constitution  of  the  Uni- 
ted States  of  America,  and  that  he  then  did  absolutely  and  en- 
tirely forever  i-enounce  and  abjure  allegiance  and  fidelity  to 
every  foreign  prince,  potentate,  state  or  sovereignty  whatso- 
ever, and  particularly  to  the . 

This  is  therefore  to  certify  that  the  said  A.  B.  has  complied 
with  the  laws  of  the  United  States  in  such  case  made  and  pro- 
vided, and  is  therefore  admitted  a  citizen  of  the  United  States. 

In  testimony   whereof,  I probate  judge  and  ex  oMcio 

clerk  of  said  court,  have  hereunto  set  my  hana,  and  affixed  the 

seal  of  the  said  court  at this day  of A.  D.  18— 

probate  judge  and  ex  ojfficio  clerk. 

S  628^.  Jndge  to  make  rules  as  to  testimony  and  ap- 
point oommissioner.  To  enable  the  court  to  make  such 
restoration  of  such  lost  record,  the  judge  of  the 
probate  court  may  make  such  rules  and  regulations 
governing  the  proceedings  for  taking  testimony  and 
ascertaining  the  facts  with  reference  to  the  restor- 
ation of  such  lost  or  destroyed  records  as  he  may 
deem  necessary  for  that  purpose,  and  if  such  records 
are  lost  by  fire,  riot  or  civil  commotion,  may  appoint 
a  commissioner  to  take  testimony  and  report  the 
same  and  his  findings  thereon,  in  matters  of  restor- 
ation of  such  lost  records,  before  whom  all  such  evi- 
dence shall  be  taken,  unless  upon  the  appUcation  of 
the  parties  a  reference  shall  be  ordered  to  a  special 
master  commissioner,  in  which  case  the  costs  of  refer- 
ence shall  be  paid  by  the  parties.  And  such  com- 
missioner appointed  by  the  court  shall  be  paid  a  sal- 
ary of  twenty-five  hundred  dollars  per  annum  and 
hold  his  office  for  one  year  from  the  date  of  his  ap- 
pointment.   [81  V.  162.] 

Xsfer^noe.— [Title.]  On  motion  and  for  good  cause  shown 
ttie  application  in  the  above  cause  is  referred  to  who  is 
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hereby  appointed  commissioner  for  the  purpose  of  taking  tdsti- 
mony  therein  and  to  report  his  findings  to  this  court. 

Mnding.— [Title.]    To  the    Hon.— — pudge  of  the  probate 

<jourt  of County,  Ohio.    The  aforesaid  application  having 

been  referred  to  me'for  hearing  and  report,  I  examined  on  oath 
A.  B.  whose  testimony  is  hei*ewith  filed,  and  being  fully  ad- 
vised, I  find  and  report  as  follows: 

1.  I  find  that  the  application  was  filed  according  to  law. 

2.  I  find  that  A.  B.  was  duly  naturalized  according  to  law 

on  the day  of ^1&— in  the  .probate  court  of county, 

wliereof  he  received  a  certified  copy  which  he  has  lost. 

3.  I  find  that  the  record  thereof  was  destroyed  by  fire  in  the 
'burning  of  the  court  house,  March  29, 1884,  and  I  further  find 

that  said  record  ought  to  be  restored  as  prayed  for  in  said  ap- 
plication.   All  of  which  is  respectfully  submitted. 

188—  Commissioner. 

Final  entry.— [Title.]  The  above  mentioned  applicatioa 
■coming  on  to  be  heard  on  the  motion  to  confirm  the  findings 
and  report  of  the  commissioner  of  the  pi'obate  couit  hereto- 
fore filed,  and  the  court  having  examined  said  application  and 
the  findings  and  report  aforesaid,  and  being  fully  advised,  ap- 
proves said  findings  and  report,  and  orders  that  said  record  bie, 
-and  the  same  is  hereby  restored  as  prayed  for  in  said  applica- 
tion. 

Hules  of  Hamilton  County  Probate  Court  in  relation  to  restoring 
lost  records,  etc. 

I.  The  application  for  the  restoration  of  the  record  of  any- 
proceeding  or  document  required  by  law  to  be  recoi*ded  or 
filed  {except  wills)  or  for  the  restoration  of  the  entries  on  ad- 
ministration dockets,  guardian  dockets,  trustee  dockets,  rec- 
ords of  bonds  and  dockets  of  assignments  and  trustees,  under 
the  insolvent  laws  of  Ohio,  or  journal  entries  lost  or  destroyed 
l)y  fire,  riot  or  civil  commotion  shall  be  in  writing,  signed  and 
flworn  to  by  the  applicant  and  filed  in  the  probate  court. 

II.  Said  application  shall  have  attached  to  it  a  true  copy  ol 
the  record,  proceeding  or  document,  docket  entries  or  journal 
entries  proposed  to  be  restored,  or  if  a  copy  of  ttie  same  can  not 
be  made,  then  a  substantial  copy  thereof  shall  be  so  annexed ; 
and  it  shall  state  the  number  of  the  original  case,  docket  entry 
or  proceeding  if  known,  and  it  shall  state,  in  an  application  to 
restore  the  record  of  a  pi-oceeding  or  document  required  by 
law  to  be  recorded  or  filed,  or  of  journal  entiies,  the  names  and 
residences  of  all  parties  intei*ested  or  whose  rights  will  be  im- 
mediately affected  by  such  restoration;  and  in  case  of  an  ad- 
ministration, the  names  and  residences  of  the  widow  or  next  of 
kin;  in  case  of  guardian  or  trusteeship,  the  name  and  residence 
of  the  ward  or  cestui  que  trust;  and  in  case  of  assignments  and 
trustees  under  the  insolvent  laws,  the  names  and  residences 
of  at  least  three  of  the  principal  creditors  of  the  estate  resid- 
ing within  the  jurisdiction  of  the  court. 

III.  On  applications  for  the  restoration  of  jud^ents  and 
1  other  proceedings  where,  by  the  statute,  the  original  service 
Mst  be  by  summons,  the  notice  of  said  application  shall  be  by 

summons  issued,  andf  actual  service  or  service  by  publication 
made  in  the  manner  provided  by  law  for  the  commencement  of 
>civil  actions. 

In  all  other  cases,  notice  shall  be  by  citation  which  shall 
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Iirieilr  State  the  object  of  said  application  and  specify  the  rec- 
ord, entry,  judgment,  or  docket  entiy  asked  to  be  restored,  and 
shall  name  a  day  for  hearing  said  application,  which  shall  not 
be  less  than  twenty  days  after  the  filing  of  said  application, 
and  not  less  than  ten  days  from  the  date  of  the  return  of  said 
citation. 

In  case  of  non-residents,  service  of  citation  shall  be  made  by 
publication  as  provided  in  $  6196  K.  S. 

•  IV.  If  the  application  aforesaid  be  accompanied  with  a 
written  agreement  signed  by  all  parties  in  interest  or  their 
representatives  or  attorneys  consenting  to  the  restoration  of 
said  record,  jproceeding,  document  or  docket  and  journal  en- 
triesi  no  notice  shall  be  requii-ed. 

V.  The  parties  interested  in  said  record,  proceeding,  dock- 
et or  journal  entries  may  at  or  before  the  time  fixed  for  saitl 
hearing  file  exceptions  to  the  restoration  of  the  same,  specifying 
therein  each  item  or  part  thereof  objected  to. 

VI.  On  the  day  mentioned  in  said  notice  or  summons,  the 
application,  and  where  exceptions  have  been  filed,  the  applica- 
tion together  with  the  exceptions  shall  be  refeiTed  to  the  Com- 
missioner of  the  probate  court  or  (to  such  other  commissioner 
the  parties  may  agee  upon  as  provided  by  statute),  to  examine 
the  same  and  hear  the  testimony  offered,  and  make  his  findings, 
and  report  the  same  together  with  the  testimony,  to  the  pio- 
bate  court  as  provided  by  law. 

All  testimony  must  bei'educed  to  writing,  and  signed  by  the 
witnesses.  HEBMAN  P.  GOEBEL.,  ProbaU  Judge. 

i  628o.  Costs  of  restoring  records.  How  paid.  The 
costs  of  restoring  the  records  of  the  probate  court  ex- 
cept as  herein  otherwise  provided,  shall  be  paid  out 
of  the  county  treasury,  upon  the  order  of  the  probate 
judge.     [81  V.  162.] 

J  529.  Bond  of  probate  judge.  Condition.  Beposited 
with  oonnty  treasurer.  Before  any  probate  j  udge  enters 
upon  the  discharge  of  his  duties,  he  shall  give  abend 
to  the  state,  with  suflacient  security,  to  be  approved 
by  the  board  of  county  commissioners  of  the  proper 
county,  or,  in  the  absence  of  any  two  of  the  commis- 
sioners from  the  county,  by  the  auditor  and  recorder 
of  the  proper  county,  in  any  sum  not  less  than  five 
thousand  dollars,  to  the  eflfect  that  he  will  faithfully 
pajr  over  all  moneys  that  are  by  him  received  in  his 
omcial  capacity,  that  he  will  enter  and  record  all  the 
orders,  judgments,  and  proceedings  of  the  court,  and 
faithfully  and  impartially  perform  all  the  duties  of  his 
office;  Which  undertaking,  with  his  oath  of  oflfice  in- 
dorsed thereon,  shall  be  deposited  with  the  county 
treasurer ;  and  such  additional  undertaking  may  be 
required  by  the  county  commissioners  from  the  pro- 


§  530-532        DUTIES  OF  probate  judge.  10 

bate  judge,  from  time  to  time,  as  the  state  of  business 
in  his  office  renders  necessary.    [51  v.  167,  §  6.] 

J  530.  On  probate  judge  taking  liis  office,  he  shall 
make  all  entries,  records,  etc.,  omitted  by  his  predecessor. 
If,  when  a  probate  jud^e,  whether  elected  or  ap- 
pointed, enters  upon  the  discharge  of  his  duties,  proper 
and  necessary  entries  and  records  of  the  business,  or 
any  portion  thereof,  transacted  in  the  court,  during 
the  continuance  in  office  of  any  former  judge  therGof, 
had  not  been  made,  as  required  by  law,  by  the  pro- 
bate judge  whose  duty  it  was  to  make  such  entries  or 
records,  the  probate  judge  shall  make,  in  the  respec- 
tive books  of  his  office,  the  proper  records,  entries, 
and  indexes,  so  omitted  by  his  predecessor  or  prede- 
cessors in  office;  and  when  so  made,  they  shall  have 
the  same  validity,  force  and  effect,  as  though  they 
had  been  made  at  the  proper  time,  as  prescribed  by 
law,  and  by  the  officer  whose  duty  it  was  to  make 
them;  and  such  probate  judge  shall  sign  all  entries  and 
records  made  by  him,  as  aforesaid,  as  though  such 
entries,  proceedings,  and  records  had  been  com- 
menced,  prosecuted,  determined  and  made  by  or  be- 
fore him,    [69  v.  160,  ?  1;  62  v.  33,  g  2;  70  v.  85,  §  1.] 

§  531.  Fees  paid  to  predecessor  for  services  performed 
by  probate  judge.  For  all  services  performed  under 
the  next  preceding  section,  in  makmg  such  records, 
entries,  or  indexes,  the  probate  judge  shall  receive 
the  same  fees  as  are  allowed  by  law  for  like  ser- 
vices; and  in  all  cases  when  the  lees  allowed  by  law 
for  9uch  services  have  been  paid  to  any  predecessor 
of  such  probate  judge,  whose  duty  it  was  to  make  such 
entries,  records,  and  indexes,  such  fees  shall  be  paid 
to  the  probate  judge  making  them,  out  of  the  treasury 
of  the  proper  county,  upon  the  order  of  the  county 
auditor.    [62  v.  33,  |  3 ;  70  v.  85,  §  1.] 

§  532.  Jndge  shall  make  sworn  statement  of  such  ser- 
vices, thereupon  prosecuting  attorney  shall  bring  suit 
against  predecessor  for  same.  On  the  completion  of 
such  services,  the  probate  judge  shall  make  out  and 
certify  to  the  county  auditor,  a  written  statement  of 
the  same,  the  respective  pauses  or  matters  in  which 
they  have  been  rendered,  the  fees  to  which  he  is  en- 
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titled  for  them,  that  such  fees  %ave  been  paid  to  his 
predecessor,  naming  him,  and  that  he  has  received 
no  compensation  whatever  for  such  services,  or  less 
than  full  compensation  thereof,  which  written  state- 
ment shall  be  verified  by  the  affidavit  of  the  person 
making  it,  and  thereupon  the  auditor  shall  issue  a 
warrant  on  the  county  treasurer  for  such  sum  as  he 
finds  to  be  due  to  such  judge  for  these  services;  and 
thereupon  the  prosecuting  attorney  of  the  county 
shall  bring  suit  on  the  official  bond  of  the  probate 
judge  who  has  received  the  fees  for  and  failed  to  per- 
form the  duties  aforesaid,  for  the  purpose  of  recover- 
ing back  the  money  thus  paid  out  of  the  county 
treasury,  and  when  so  collected,  shall  pay  the  same 
into  the  treasury  of  such  county.  [62  v.  33,  §|  4,  5.] 
2  538.  Custody  of  files.  Judge  may  act  as  clerk  or 
appoint  a  deputy.  Oath  of  deputy.  His  powers  and  bond. 
Eaich  judge  shall  have  the  care  and  custody  of  all 
files,  papers,  books  and  records,  belonging  to  the 
probate  office,  and  is  authorized  and  empowered  to 
perform  the  duties  of  clerk  of  his  own  court;  and 
each  probate  judge  may  appoint  a  deputy  clerk  or 
clerks,  each  of  whom  shall,  before  entering  upon  the 
duties'  of  his  appointment,  take  an  oath  of  office,  and 
when  so  qualified,  such  deputy  may  perform  any  or 
all  the  duties  appertaining  to  the  office  of  clerk  of  the 
court;  and  eacn  deputy  clerk  is  authorized  to  admin- 
ister oaths  in  all  cases  in  which  it  is  necessary,  in  the 
discharge  of  his  duties  as  such  deputy  clerk.  Each 
probate  judge  may  take  such  security  from  his  deputy 
as  he  deems  necessary  to  secure  the  faithful  perform- 
ance of  the  duties  of  his  appointment.    [56  v.  169, 

no.] 

Deputy  clerk  may  be  a  female  and  she  may  administer  oaths 
pc^taming  to  the  office,  25 X).  S.  21.  Can  not  administer  oath 
after  expiration  of  term  of  appointment,  39  O.  8.  496.  Periury 
cannot  be  based  on  a  false  oath  before  a  deputy  who  is  holding 
over  his  term  but  has  not  been  re-appointed,  la. 

S  584.  No  probate  judge  or  his  deputy  to  practice  law, 
etc  No  judge  of  a  probate  court,  or  any  deputy  clerk 
employed  by  him,  or  who  is  engaged  in  the  business 
of  sucn  court  as  clerk  thereof,  shall,  during  the  term 
of  his  oflSce,  or  employment,  practice  law,  or  be  asso- 
ciated with  another  as  partner  in  the  practice  of  law, 
in  any  of  the  courts  or  other  tribunals  of  this  state ; 
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neither  shall  such  judge  or  clerk  prepare  any  petition 
or  answer,  or  make  out  any  account  which  any  execu- 
tor, administrator,  guardian,  or  other  person  is  required 
to  present  for  the  settlement  of  the  estate  commit- 
ted to  his  care  and  management;  no;r  appear  b» 
counsel  or  attorney  before  any  justice  of  the  peace^ 
or  before  any  court  or  other  juaicial  tribunal  m  the 
state ;  nor  shall  such  judge  or  deputy  clerk  make  a 
record  of  any  paper,  receipt,  or  voucher,  produced  to . 
verify  any  charge  or  credit  in  the  account,  filed  or  pre- 
sented for  settlement  as  aforesaid,  unless  the  record- 
ing thereof  is  requested  in  writing  by  the  party 
making  such  settlement ;  but  nothing  contained  in 
this  section  shall  prevent  any  probate  judge  or  deputy 
clerk,  aforesaid,  from  finishing  any  business  by  nim 
commenced  prior  to  his  election  or  appointment,  not 
connected  with  his  official  business;  and  if  any  judge 
of  the  probate  court  or  any  deputy  employed  by  him, 
wilfully  violates  any  provisions  nerem  prohibiting 
him  from  practicing  law  in  any  of  the  wajrs  specified^ 
such  judge  or  deputy  clerk  shall  be  fined  in  any  sum 
not  exceeding  fifty  dollars,  and,  upon  conviction 
thereof,  shall  be  removed  from  office ;  and  the  prose- 
cuting attorney  is  hereby  required  to  file  his  informa- 
tion against  such  judge  or  deputy  clerk  in  the  court 
of  common  pleas,  and  proceed  as  upon  indictment. 
[77  V.  183.] 

J  636.  Administration,  etc.,  when  the  probate  jndge  is 
interested.  Letters  testamentary,  or  of  administra-: 
jdon,  or  of  guardianship,  shall  not  be  issued  to  any 
person  after  his  election  to  the  office  of  probate  judgje 
and  before  the  expiration  of  his  term  of  office ;  and  if 
a  probate  judge  is  interested,  as  heir,  legatee,  devisee 
or  in  any  other  manner  in  any  estate  which  would 
otherwise  be  settled  in  the  probate  court  of  the 
county  where  he  resides,  such  eAate,  and  all  accounts 
of  guardians  in  which  the  probate  judge  isinterested^ 
shall  be  settled  by  the  court  of  common  pleas  of  such 
county ;  and  in  all  such  matters  and  cases  in  whicli 
the  probate  judge  is  interested,  the  original  papers 
shall  be  by  him  forthwith  certified  to  the  court  of 
common  pleas ;  and  in  all  other  matters  and  proceed- 
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ings,  pending  in  any  probate  court,  which  would 
properly  be  aisposed  of  or  decided  therein,  but  in 
which  tne  probate  judge  thereof  is  interested,  in  any 
manner  whatever,  as  attorney  or  otherwise,  or  in 
which  he  is  required  to  be  a  witness  to  a  wiU,  such 
probate  judge  shall,  upon  the  motion  of  a  party  in- 
terested in  such  proceedings,  or  upon  his  own  motion, 
certify  the  matters  and  proceedings  to  the  court  of 
common  pleas,  and  he  shall  forthwith  file  with  the 
clerk  of  tne  court  of  common  pleas  all  .original  papers 
connected  with  the  proceedings,  and  the  same  snail 
be  proceeded  in  and  heard  and  determined  by  the 
court  of  common  pleas,  at  chambers,  by  any  judge 
thereof,  or  in  open  court,  in  the  same  manner  as 
though  that  court  had  original  jurisdiction  of  theeub- 
ject  matter  thereof,  and  upon  the  final  decision  ol 
the  questions  involved  in  such  proceedings,  or  on  the 
final  settlement  of  the  estate  in  which  tne  judge  is 
interested  as  executor,  administrator  or  guardian,  by 
the  court  of  common  pleas,  or  whenever  the  interest 
of  the  probate  judge  therein  ceases,  the  clerk  shall 
deliver  all  the  original  papers  back  to  the  probate 
court,  from  which  they  came,  and  the  clerk  shall, 
also,  make  out  an  authenticated  transcript  of  the 
orders,  judgments  and  proceedings  of  tne  court 
therein,  and  shall  file  the  same  in  the  probate  court 
from  which  the  papers  came,  and  the  judge  thereof 
shall  record  the  same  in  the  ordinary  records  of  simi- 
lar business.    [75  v.  9,  ?  1.] 

Order  certifying  cause  to  common  pleas  court  set  aside  as  be- 
ing obtained  by  misrepresentation,  7  C.  C.  371.    See  Id.  363. 

i  686.  Judges  shall  make  mles  of  practice  and  snbmit 
them  to  the  supreme  court.  The  several  judges  of  the 
probate  court  shall  make  rules,  not  inconsistent  with 
the  laws  of  the  state,  for  regulating  the  practice  and 
conducting  the  business  of  the  court,  which  they 
shall,  when  and  as  often  as  they  are  made,  submit  to 
the  suprenae  court;  and  the  supreme  court  has  power 
to  alter  and  amend  all' such  rules,  and  to  make  other 
and  further  rules,  from  time  to  time,  for  regulating 
the  proceedings  in  all  the  probate  courts  of  the  state, 
M  the^r  deem  necessary,  m  order  to  introduce  and 
maintain  regularity  and  uniformity  in  the  proceed- 
ings therein,    £51  V.  167,  i  14.] 


§537-542  POWER  OF  PROBATE  JUDGE.  .    14 

§  537.  Shall  have  same  powers,  and  observe  rules  of  com* 
mon  pleas  so  far  as  applicable.  In  the  exercise  of  the 
jurisdiction  conferred,  the  probate  judge  shall  ha^^e 
the  same  powers,  perform  the  same  duties,  and  be 
governed  by  the  same  rules  and  regulations  as  are 
provided  by  law  for  the  courts  of  common  pleas  and 
the  judges  thereof,  in  vacation,  so  far  as  the  same  are 
consistent  with  laws  in'force.    [51  v.  167,  i  5«.] 

48  O.  S.  3rA :  4  C.  C.  10 ;  49  O.  S.  5S8. 

§  538.  Powei;  to  punish  contempt.  The  probate  judge 
shall  have  power  to  keep  order  in  his  court,  and  to 
punish  any  contempt  of  his  authority,  in  like  manner 
as  such  contempt  might  be  punished  in  the  court  of 
common  pleas.     [51  v.  167,  |  69.] 

§  539.  And  to  issue  process,  etc.  He  shall  issue  all 
warrants,  attachments,  and  other  process,  and  all 
notices,  commissions,  rules  and  orders,  not  contrary 
to  law,  that  are  necessary  and  proper  to  carry  into 
effect  the  powers  granted  to  him.    [51  v.  167,  §  60.] 

§  640.  Duties  of  sheriff,  coroner,  and  constable.  Sher* 
iffs,  deputy  sheriffs,  coroners  and  constables  shall, 
when  required  by  the  probate  judge,  attend  his  court, 
and  shall  serve  and  return  all  process  directed  to 
them  by  the  judge.     [51  v.  167,  §  61.] 

g  553  R.  6.  provides  that  the  probate  court  in  any  county  con- 
taining a  city  of  the  first  class  (except  fourth  grade),  and  of  the 
first  grade  of  the  second  class,  may  each  appoint  one  or  more  con- 
stables to  preserve  order  and  discharge  such  other  duties  as  the 
court  requires;  and  each  constable,  when  so  directed  by  the 
court,  shall  have  the  same  power  to  call  and  impanel  jurors  which 


by  law  the  sheriff  of  the  county  has,  except  in  capital  cases.  The 
comi)ensation  of  sucli  coiistable  shall  be  the  same  as  that  of  reg- 
ular jurors  except  in  counties  containing  a  city  of  the  first  grade 


of  the  first  class,  and  of  the  first  grade  of  the  second  class  it  shall 
be  $1000  per  annum,  of  the  second  grade  of  the  first  class  $900, 
and  in  all  counties  having  a  population  of  not  less  than  84,150 
and  not  more  than  84,250  at  the  federal  census  of  1890.  $600  per 
annum,  89  v.  382. 

§  641.  Liability  of  sheriff,  etc.  If  a  sheriff,  coroner 
or  constable,  neglects  or  refuses  to  serve  and  return  a 
process  issued  by  a  probate  judge,  and  to  him  directed 
and  delivered,  or  neglects  or  refuses  to  pay  over 
any  moneys  by  him  collected  to  the  probate  ^udge,  or 
any  other  person,  when  so  directed  by  such  probate 
judge,  he  shall  be  subject  to  a  fine  and  amercement 
as  in  the  next  section  provided.    [51  v.  167,  §  17.] 
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«hall  issue  a  summons,  directed  to  the  ekeriflf  or  other 
officer  therein  named,  commanding  him  to  summon 
the  oflScer  guilty  of  such  misconduct,  to  appear  with- 
in two  days  after  the  service  of  such  summons,  and- 
show  cause  why  he  should  not  be  amerced,  specify- 
ing the  cause  for  such  amercement ;  and  in  case  of 
neglect  or  refusal  to  serve  or  return  any  process 
issued  by  such  probate  judge,  and  directed  and  de- 
livered to  such  officer,  if  no  sufficient  excuse  is 
shown,  such  officer  shall  be  fined  by  the  probate 
judge  in  any  sum  not  exceeding  one  hundred  dollars, 
to  be  paid  into  the  county  treasury ;  and  he  and  his 
sureties  shall  moreover  be  liable  upon  his  official 
bond  for  all  damages  sustained  by  any  person  lay 
reason  of  such  misconduct ;  and  in  case  of  refusal  to 
pay  over  any  moneys  by  him  collected  to  the  probate 
judge  or  any  other  jperson,  when  so  directed  by  such 
probate  judge,  he  snail  be  amerced  for  the  use  of  the 
parties  interested,  in  the  amount  by  such  process  re- 
<3uired  ^  be  collected,  together  with  ten  per  cent, 
thereon;  and  such  probate  judge  may  enforce  the 
collection  thereof  by  execution  or  other  process,  or 
by  imprisonment,  as  for  a  contempt  of  court,  or  both ; 
the  delinquent  officer  and  his  sureties  shall,  more- 
over, be  liable  on  his  official  bond  for  the  amount  of 
such  amercement  at  the  suit  of  the  person  or  persons 
interested.    [51  v.  167,  ?  18.] 

See  §  5594,  et  aeq.  Provisions  of  the  statute  relating  to  amerce- 
ments are  excepted  from  the  general  provision  that  all  remedial 
statutes  shall  be  liberally  construed,  g  4948. 

§  543.  When  person  guilty  of  contempt.  How  punished. 
If  any  person  neglects  or  refuses  to  perform  any  order 
or  judgment  of  a  probate  court  other  than  for  the 
payment  of  money,  he  shall  be  deemed  guilty  of  a 
contempt  of  court,  and  the  probate  judge  shall  issue 
a  summons  directing  him  to  appear  before  his  court 
within  two  days,  from  the  service  thereof,  and  show 
cause  why  he  should  not  be  punished  for  his  eon- 
tempt;  or  if  it  appear  to  such  judge  that  he  is  secret- 
ing himself  to  avoid  the  process  of  the  court,  or  is 
about  to  leave  the  county  for  such  purpose,  the  judge 
may  issue  an  attachment  instead  of  the  summons 
above  mentioned,  commanding  the  officer  to  whom 
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the  attachment  is  directed  forthwith  to  bring  such 
person  before  such  judge  to  answer  for  his  contempt; 
and  if  no  sufficient  excuse  is  shown,  he  shall  be  pun- 
ished in  the  same  manner  as  provided  for  the  punish- 
ment of  contempts  in  the  court  of  common  pleas. 
[51  V.  167,  i  16.] 

,    **  Other  than  for  the  payment  of  money."    42  O.  8. 109. 

"  As  provided  for  the  punishment  of  contempts  in  the  court 
of  common  pleas. "  3§  5639-^650,  R.  S.  The  probate  court  has  no 
jurisdiction  to  punish  for  contempt  the  failure  or  refusal  of  an 
assignee  in  trust  for  the  benefit  of  creditors  to  perform  an  order 
or  judgment  fpr  the  payment  of  money,  27  Bull  289. 

§644.  Exeoutioiis.  Orders  for  the  payment  of 
money  may  be  enforceji  by  execution  or  otherwise, 
in  the  same  manner  as  judgments  in  the  court  of 
common  pleas;,  and  all  such  executions  shall  be 
directed  to  the  sheriff,  or,  in  his  absence  or  disability, 
to  the  coroner.     [51  v.  167,  §  15.] 

§  646.  Fee  bill  and  report  of  fees.  Each  probate 
judge  shall,  in  every  case,  examination,  orj)roceed" 
mg,  make  out,  file,  and  record  an  itemized^account 
of  all  fees  by  him  received  or  charged  therein ;  and 
on  the  first  day  of  September,  in  each  year,  he  shall 
make  out  and  file  with  the  auditor  of  his  county  an 
account,  by  him  duly  verified,  of  all  fees  by  him 
charged  or  received  during  the  next  preceding  year, 
distinguishing  between  those  paid  and  those  not  paid ; 
and  if  he  fails  or  neglects  to  perform  the  duties  in 
this  section  imposed,  he  shall  forfeit  and  pay,  for 
each  instance  of  such  failure  or  neglect,  any  sum  not 
less  than  ten  nor  more  than  two  hundred  dollars,  to 
be  recovered  by  action  in  the  name  of  the  state, 
which  shall,  at  the  instance  of  any  person,  .be  insti- 
tuted and  prosecuted  by  the  prosecuting  attorney. 
[64v.42,?n,2,3.] 

J  646.  Fees  of  probate  Judge  in  counties  which  had  & 
population  less  than  22,600  at  the  last  preceding  federal 
census,  or  22,600  or  more.  Each  probate  judge,  in 
counties  which  at  the  last  preceding  federal  census  had 
a  population  less  than  22,500,  shall  recdve,  for  services 
rendered,  the  following  prescribed  fees,  and  no  more: 

Docketin^each  case,  to  be  charged  but  once,  .04. 

Entering  tae  appearance  of  parties,  to  be  charged 
but  once,  in  emch  case,  .08. 
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Taking  affidavit,  .10. 

Issuing  summons  or  other  writs  under  seal,  .20 
each. 

Entering  order  to  advertise,  .20. 
Filing  any  papers  except  accounts  current   and 
Touchers  of  executors,  administrators,  and  guardians, 
•04  each. 

Entering  the  return  of  any  writ,  .04. 
Issuing  a  subpoena  when  there  is  but  one  witness 
named,  .10. 
And  for  every  additional  name,  .04. 
Swearing  each  witness,  .03. 
Entering  attendance  of  each  witness,  .05. 
Indexing  each  cause,  .08. 
Entering  judgment  on  journal,  .08. 
Recording  general  verdict,  .08. 
Entering  order  on  journal,  .08. 
Each  one  hundred  words  for  transcribing  judgment 
•  or  orders  on  the  docket,  .08. 

Entering  satisfaction  of  judgment  or    decree  on 
record, .08. 
Entering  every  special  rule,  .04. 
Entering  every  continuance  or  dismissal,  .08. 
Entering  rule  of  reference,  .08. 
•And  for  a  copy  thereof,  under  seal,  .20. 
Entering  notice  of  appeal,  .08. 
Making  cost  bill,  which  shall  be  taxed  but  once,  .25. 
Making  up  complete  record  in  cause,  for  each  one 
hundred  w,ords,,.08. 

But  no  complete  record  shall  be  made  in  any  case 
except  when  the  title  of  real  estate  is  drawn  in  ques- 
tion, the  court  may  order  the  same,  or  either  party 
may  require  it,  at  fiis  own  cost. 

Making  out  copies  of  records  of  any  proceedings  in 
A  cause,  when  required  by  either  party  or  the  law, 
with  a  seal  annexed,  for  each  hundred  words  .08. 

Entering  an  allowance  of  an  injunction,  certiorari^ 
or  habeas  corpus ^  .08. 
Issuing  execution,  .25. 
Docketing  each  execution  issued,  .08. 
Issuing  order  of  sale,  .25.  and  for  every  hundred 
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words  said  writ  may  contain  over  the  first  hundred, 
.08. 

Recording  returns  on  writs  of  execution  and  orders 
of  sale,  for  each  hundred  words  .08. 

Each  certificate  to  which  the  seal  of  the  court  is  re- 
quired and  not  herein  provided  for,  .35. 

Probate  of  will  and  entry  thereof,  .30. 

Issuing  letters  testamentary,  or  letters  of  adminis- 
tration or  guardianship,  under  seal  of  court,  .75. 

'Taking  bond  of  executors,  administrators,  or 
guardians,  .25. 

Recording  a  bond,  will,  inventory,  sale  bill,  or  set- 
tlement of  executors,  administrators,  or  guardians, 
for  every  hundred  words,  .08. 

Making  out  copies  of  wills,  inventories,  sale  bills, 
settlements,  or  rules  of  court  ordered  to  be  furnisiied 
by  executors  and  guardians,  for  each  hundred  words, 
.08. 

Entering  the  appointment  of  executors,  adminis-  - 
trators,  or  guardians,  or  appraisers  of  property,   .lO* 

Copy  of  order  to  appraisers,  .10. 

Filing  an  account,  warrant,  and  vouchers,  of  an 
executor,  administrator,  or  guardian  for  settlement 
and  entering  the  same  on  the  minutes  of  the  court,. 
.15. 

Entering,  order  of  settlement  of  same,  .12. 

Examining  partial  or  final  settlements  of  guard- 
ians, executors,  or  administrators,  .75  each. 

Where  there  are  not  more  than  fifty  vouchers  to- 
be  examined,  and  if  any  account  shall  contain  more 
than  fifty  vouchers,  for  each  additional  voucher  so 
examined,  the  sum  of  .02; 

Issuing  citation  to  executors,  administrators,  or 
guardians,  .25. 

Administering  an  oath  when  necessary,  and  issu- 
ing a  marriage  license  and  filing  and  recording  the 
certificate  of  marriage,  .75. 

Giving  notice  of  time  of  settlement,  .08. 

Hearing  application  on  behalf  of  idiots  and  luna- 
tics, $1.50. 

Hearing  application  for  the  right  of  way  of  rail- 
roads, plank  roads,  and  turnpikes,  or  road  appeals^ 
$2  per  day. 
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Hearing  and  deciding  application  in  contested 
cases,  on  petition  of  administrators,  guardians,  or 
execntors  to  sell  land,  and  petitions  to  convey, 
to  be  taxed  in  each  of  the  above  cases  in  the  bill 
of  costs,  .75. 

Holding  examining  courts,  $2  per  day. 

Hearing  and  determining  applications  on  habeas 
corpus  in  criminal  cases,  to  be  paid  out  of  the  coun- 
ty treasury,  $1.50. 

Hearing  and  determining  applications  for  habeas 
ccyrpus  in  civil  cases,  .75. 

Hearing  and  determining:  applications  in  contested 
cases,  to  be  taxed  in  the  bill  of  costs  against  the  un- 
successful party,  $1.50. 

For  the  registry  of  births  and  deaths,  the  sum  of 
.08  for  the  registry  of  each  birth,  and  each  death  re- 
turned to  his  office,  but  no  other  compensation  for 
any  indexing  or  recording,  or  any  other  service 
whatever  that  is  necessary  to  complete  the  records 
or  reports  required     [690  v  108.] 

Fees  In  coimtleB  whiob  bad  a  popnlatton  of  22,500  or 
more  at  Bucb  census.  Each  probate  judge  in  counties, 
which  at  the  last  federal  census,  had  a  population  of 
22,500  or  more,  shall  receive  for  services  rendered,  the 
following  prescribed  fees  and  no  more : 

Docketing  each  case,  to  be  charged  but  once,  .03. 

Entering  the  appearance  of  parties,  to  be  charged 
but  once,  m  each  case,  .08. 

Taking  affidavit,  .08. 

Issuing  summons  or  other  writs  under  seal,  .20  each. 

Entering  order  to  advertise,  .15. 

Filing  any  papers  except  accounts  current  and 
vouchers  of  executors,  administrators  and  guardians, 
J04each. 

Entering  the  return  of  any  writ,  03. 

Issuing  a  subpoena,  where  there  is  but  one  witness 
named,  .08. 

And  for  every  additional  name,  .03. 

Swearing  each  witness,  .03. 

Entering  attendance  of  each  witness,  .05. 

Ii^dexing  each  cause,  .08. 

Entering  judgment  on  iournal,  .08. 

Recording  general  verdict,  .08. 
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Entering  order  on  journal,  .06. 

Each  one  hundred  words  for  transcribing  judgment 
or  orders  on  the  docket,  .08. 

Entering  satisfaction  of  judgment  or  decree  on  re- 
cord, .06, 

Entering  every  special  rule,  .03. 

Entering  every  continuance  or  dismissal,  .08. 

Entering  rule  of  reference,  .04. 

And  for  a  copy  thereof  under  seal,  .10. 

Entering  notice  of  appeal,  .04. 

Making  cost  bill,  .25,  which  shall  be  taxed  but  once. 

Making  up  complete  record  in  cause,  .08  for  each 
one  hundred  words,  but  no  complete  record  shall  be 
made  in  any  case,  except  when  tne  title  of  real  estate 
is  drawn  in  question  the  court  may  order  the  same 
or  either  party  may  require  it  at  his  own  cost. 

Making  out  copies  of  records  of  any  proceedings  in 
a  cause  when  required  by  either  party  or  the  law, 
with  a  seal  annexed,  .08  for  each  one  hundred  words. 

Entering  an  allowance  of  injunction,  certiorari  or 
habeas  corpus,  .06. 

Issuing  execution,  .10. 

Docketing  each  execution  issued,  .06. 

Issuing  order  of  sales,  .25. 

And  .08  for  every  one  hundred  words  said  writ  may 
contain  over  the  first  hundred. 

Recording  returns  on  writs  of  execution  and  orders 
of  sale,  .08  for  each  hundred  words. 

Each  certificate  to  which  the  seal  of  the  court  is  re- 
quired, and  not  herein  provided  for,  .35. 

Probate  of  will  and  entry  thereof,  .25. 

Issuing  letters  of  testamentary  or  letters  of  admin- 
istration, or  guardianship  under  seal  of  court,  .75. 

Taking  bond  of  executors  or  administrators  or 
guardians,  .25. 

Recording  a  bond,  will,  inventory,  sale  bill,  or  set- 
tlement of  executors,  administrators  or  guardians,  .08 
for  every  hundred  words. 

Making  out  copies  of  wills,  inventories,  sale  bills, 
settlements  or  rules  of  court,  ordered  to  be  furnished  by 
executors  and  guardians,  .08  for  each  hundred  words. 

Entering  the  appointment  of  executors,  administra- 
tors, or  guardians,  or  appraisers  of  property,  .08. 
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Copy  of  order  to  appraisers,  .08. 

Fihng,  an  account,  warrant,  and  vouchers  of  an  ex* 
ecutor,  administrator,  or  guardian  for  settlement  and 
entering  same  on  the  minutes  of  the  court,  .15. 

Entering  order  of  settlement  of  same,  .10. 

•R^funining  partial  or  final  settlements  of  guardians, 
executors,  or  administrators,  .65  each,  where  there  are 
not  more  than  fifty  vouchers  to  be  examined,  and  if 
any  account  shall  contain  more  than  fifty  vouchers, 
the  sum  of  .02  for  each  additional  voucher  so  exam- 
ined. 

issuing  citation  to  executors,  administrators,  or 
guardians,  .20. 

Administering  an  oath  when  ne^ssary  and  issuing  a 
marriage  licence  and  filing  and  recording  the  certifi- 
cate of  marriage,  .75. 

Giving  notice  of  time  of  settlement,  OS. 

Hearing  application  on  behalf  of  idiots  and  lunatics,, 
$1.50. 

Hearing  application  for  the  right  of  way  of  railroads,^^ 

Slankroads  and  turnpikes  or  road,  appeals  $1.00  per 
ay. 

Hearing  and  deciding  application  In  contested  cases 
on  petition  of  aclministrators,  guardians,  or  executors^ 
to  sell  land,  and  petitions  to  convey,  .75,  to  be  taxed 
in  each  of  the  above  cases  in  bill  of  costs. 

Holding  examining  courts,  $1.50  per  day. 

Hearing  and  determining  application  on  habeas 
corpus  in  criminal  cases,  $1.00  to  be  paid  out  of  the 
county  treasury. 

Hearing  and  determining  application  for  habeas 
corpus  in  civircases,  .50. 

Hearing  and  determining  applications  in  contested 
cases,  $l,Od  to  be  taxed  in  the  bill  of  costs  against  the 
unsuccessful  party. 

For  the  registry  of  births  and  deaths,  the  sum  of 
.08  for  the  registry  of  each  birth,  and  each  death  re- 
turn to  his  office,  out  no  other  compensation  for  any 
indexing  or  recording,  or  any  other  service  whatever 
that  is  necessary  to  complete  the  records  or  reports 
required.    [90  v.  104.] 

i6*6«.   B^aled  March  22,  1S9X 
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§  547.  Same  fees  aa  common  pleas  for  servlceB  not  herein 
proTlded  for.  For  any  other  services  not  herein  pro- 
vided for,  the  same  fee  shall  be  allowed  as  for  similar 
services  in  the  court  of  common  pleas  of  the  same 
county.    [90  v.  108 ;  73  v.  127,  §  3 ;  76  v.  117,  §  14.] 

§  648.  Costs  of  criminal  proceedings,  duty  in  pension 
cases.  The  costs  in  all  criminal  proceedings  taxed 
and  adjudged  in  favor  of  the  state,  shall,  when  col- 
lected by  the  probate  judge,  be  paid  by  him  into  the 
county  treasury;  and  he  shall  administer  oaths,  and 
make  certificates  in  pension  and  bounty  cases,  with- 
out compensation.    [73  v.  127,  H-] 


PROCEEDINGS  IN  RELATION  TO  JUSTICES  OP  THE  PEACE. 

§  568.   Increase  or  decrease  in  nnmtoer  in  townsMp  — 
When  part  of  township  attached  to  another :  Cuyahoga 
county.    When  it  is  made  to  appear  to  the  satisfac- 
tion of  the  probate  judge  of  the  proper  county,  that 
there  is  not  a  sufficient  number  of  justices  of  the 
peace  in  any  township  thereof,  and,  also,  that  public 
notice  had  been  given  in  such  township  that  applica- 
tion  would  be  made  for  an  additional  number  of  jus- 
tices of  the  peace,  the  court  is  authorized  to  add  one 
or  more  justices  to  such  township,  as  seems  just  and 
proper  and  the  trustees  shall  give  notice  to  the  electors 
of  such  township  to  elect  such  justice  or  justices  so 
added,  agreeably  to  the  provisions  of  section  five  hun- 
dred and  sixty-seven ;  and  when  it  is  made  to  appear 
to  the  court  aforesaid,  that  it  is  expedient  to  decrease 
the  number  of  justices  in  any  township,  the  court  is 
authorized  to  restrict  the  number  as  it  judges  proper; 
but  no  justice  may  be  deprived  of  his  commission 
until  the  expiration  of  the  term  for  which  he  was 
.  elected ;  and,  except  in  counties  containing  a   city  of 
the  second  grade  of  the  first  class,  if  a  part  of  any 
township  is  attached  to  another  township,  the  justices 
of  the  peace  residing  in  the  limits  of  that  part  of  the 
township  so  attached,  as  aforesaid,  shall  execute  the 
duties  of  their  office  in  the  township  to  which  the 
same  is  attached,  in  the  same  manner  as  if  they  had 
been  elected  for  such  township.  [91  v.  78 ;  51  v.  406,  ?3.1 
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I^otic6  o/eleetiim,  duty  of  Clerk  ofcomtnon pleas. 

When  a  vacancy  occurs  in  the  office  of  justice  of  the  peace  in 
any  township  in  the  state,  either  by  death,  removal,  absence  at 
any  one  time  for  the  space  of  six  months,  resignation,. refusal  to 
serve,  or  otherwise,  the  trustees  having  notice  thereof,  shall 

f've  notice  to  the  electors  of  such  township  to  fill  such  vacancy, 
setting  up  advertisements  in  three  public  places  in  the  town- 
ip,  specifying  the  number  of  justices  to  be  elected,  and  the 
time  of  such  election;  which  notice  shall  be  given  not  less  than 
fifteen  nor  more  than  twenty  days  previous  to  holding  such 
election,  which  shall  be  held  at  the  usual  place  of  holding  elec- 
tions; and  the  clerk  of  the  court  of  common  i>leas.  in  certifying 
to  the  secretary  of  state  the  election  of  a  justice  ctf  the  peace  to 
fill  any  vacancy,  as  aforesaid  shall  specify  in  his  certificate  the 
name  of  the  justice  of  the  peace  whose  place  is  supplied  by  the 
person  w^hose  election  is  certified  to,  and  also  the  date  when 
such  vacancy  occurred;  and  to  enable  the  clerk  of  the  court  to 
comply  with  so  much  of  this  section  as  relates  to  his  duties,  the 
trustees  shall  notify  him  of  any  vacancy,  as  aforesaid,  and  the 
date  when  it  occurred;  and  in  case  the  election  of  an  additional 
justice  of  the  peace  in  any  tow^nship  is  authorized  by  the  prop- 
er authority,  the  clerk  of  the  court,  in  certifying  his  election  to 
the  secretaiy  of  state,  shall  state  in  his  certificate  that  he  is 
such  additional  justice  of  the  peace  so  authorized  and  elected. 
g667. 

Journal  entry. — In  the  matter  of  increasing  [or  diminishing] 

the  number  oi  justices    in township county,    Ohio, 

Probate  Court county. 

It  appearing  to  the  court  on  the  application  of  A.  B.  et.  at., 
that  there  is  not  a  sufilcient  [or,  it  appearing  to  the  court  that 
it  is  expedient  to  decrease  the]  number  of  justices  in  said 
township,  and  that  public  notice  nas  been  given,  according:  to 
law  of  this  application,  it  is  ordered  that  two  additional  justices 
of  the  peace  be  elected  and  qualified  in  said  township  [or,  it  is 
ordered  that  the  number  of  justices  in  said  township  be  de- 
ceased one.] 

1 572.  Kanner  of  oontestingf  elections  of  justices  of  the 
peace.  If  any  candidate,  or  elector,  of  the  township 
in  which  the  election  was  held,  thinks  proper  to  con- 
test the  election  of  the  person  or  persons  declared 
elected,  such  candidate  or  elector  must  make  it 
known  to  the  probate  judge  of  the  county  within  ten. 
days  after  the  day  of  such  election,  and  the  points  on 
which  the  contestor  means  to  contest  such  election, 
and  the  judge  shall  communicate  the  same  to  the 
person  or  persons  whose  election  is  contested,  speci- 
fying the  name  of  the  contestor,  with  the  points  on 
which  he  relies,  citing  him  or  them  to  appear  on  a 
day  not  more  than  fifteen  days  from  the  day  of  the 
election,  at  his  office,  in  his  county,  allowing  such 
person  or  persons  five  days'  notice  of  the  contest;  and 
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the  judge  shall  also  direct  the  clerk  of  the  court  of 
common  pleas  to  withhold  the  return  of  such  con- 
tested eljection  until  the  same  is  decided.    [51  v.  406, 
H. 
Ta  the  Hon, Judge  of  the  Probate  court county ^Ohior 

The  undersigned  hereby  notifies  you,  that  he  is  an  elector 

of township,  in  said  county  [and  was  a  candidate  for  the 

oftke  t>r  justice  of  the  peace,  at  the  election  held  therein  on 

J  and  that  he  contests  the  election  of ,  who  has  been 

flcrlnied  elected  a  iustice  of  the  peace  at  the  election  held  in 

Bit^i  tffvvnship,  on  the day  of ,  18—,  upon  the  following: 

gfitiiints,to-wit:  [State  the  grounds.] 

l\v.  pmys  that  such  proceedings  may  be  had  as  are  authorized 
'  bv  law,  and  that  said  office  may  be  declared  vacant. 
'  Dnut\ ,  A.  B. 

J^'jfiee  by  Probate  Judge  to  contesiee :—To , 

Y4»[t  ai-e  nereby  notified  that  A.  B.  contests  your  election  a» 

juetit^c  uf  the  peace  in  — ■ township,  in  said  county,  to  which. 

otlicc  vou  have  been  declared  elected,  at  the  election  held  in 

said  v-twnship  on  the day  of ,  18—,  upon  tha following 

gfwimde.    [State  the  grounds.] 

Yow  will  appear  at  my  office,  in at o,clock,  —  m.  on. 

[wiihin  fifteen  days  from  election] ,  when  said  contest  will 

be  heanL 

Witness  my  signature  and  the  seal  of  said  court  at this 

daj  i)f 18— 

[SEA.L.]  Probate  Judge. 

§  573.  Probate  judge  shall  seleot  jury  of  three  and 
have  tkem  stiininoned.    Servioe.    Settim. 

The  judge,  on  the  same  day  that  he  issues  a  notice 
to  the  person  or  persons  whose  election  is  contested,, 
shall  appoint  three  respectable  freeholders  of  hia 
county,  not  resident  in  the  township  in  which  such 
election  was  held,  to  try  such  contest,  and  shall  is- 
sue a  summons  to  said  freeholders,  directing  them  to 
appear  and  try  the  contest  on  a  day  spec- 
ifie<l  in  the  summons,  which  summons  shall  be  di- 
,ret'tt  d  to  the  sheriff,  or  any  constable  of  the  county, 
and  shall  be  served  by  the  officer  to  wliom  directed, 
at  least  three  days  before  the  time  appointed  for  the 
trial  of  the  contest,  and  shall  be  by  said  sheriff  or 
constitble,  as  the  case  may  be,  returned  at  the  time 
and  place  of  trying  the  same.    [51  v.  406,  g  5.] 

§574.  Witnesses.  The  judge  may,  on  the  request 
of  the  contestor.  or  the  person  or  persons  whose  elec- 
tion iB  contested,  grant  subpoena  for  witnesses  directed 
to  the  sheriff  or  any  constable  of  his   county,    who 
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shall  serve  and  return  the  same  to  the  jadge,  at  the 
time  and  place  therein  named.    [51  v.  406,  §  5.] 

i  575.  Jury  gwom.  Evidence.  Verdict,  '  and  iti 
transmission,  etc.  The  jury  of  freeholders  shall  be 
sworn  to  try  such  contest  agreeably  to  evidence, 
and  no  evidence  shall  be  admitted  but  such  as  relates 
to  the  points  stated  in  the  notice,  and  when 
the  trial  has  closed,  the  freeholders  shall  sign 
their  decision,  which  shall  be  attested  by  the 
probate  judge;  and  if,  by  such  decision  there 
is  a  vacancy  in  the  ofl&ce  of  the  justice  of  the 
peace,  the  judge  shall,  within  three  days  thereafter, 
transmit  a  copy  of  such  decision  to  the  trustees  of 
the  township,  or  the  clerk  thereof  if  there  are  no 
trustees,  who  shall  forthwith  give  notice  to  the  elec- 
tors to  fill  such  vacancjr  as  in  other  cases;  but  if,  bv 
the  decision,  the  election  remains  good,  he  shall 
transmit  the  same  to  the  clerk  of  the  court  of  com- 
mon pleas,  who  shall  immediately  proceed  as  if  no 
contest  had  taken  place.    [84  v.  44.  J 

J  576.  lilection  not  to  be  set  aside  for  illegal  vot^g 
east.  When.  No  election  of  a  justice  of  the  peace 
shall  be  set  aside  by  the  freeholders  merely  because 
illegal  votes  have  been  given  at  such  election,  if  it 
appears  that  the  person  whose  election  is  contested 
lias  the  greatest  number  of  the  legal  votes  given  at 
mich  election,  after  deducting  all  illegal  votes  given, 
when  there  is  no  evidence  for  whom  such  illegal 
votes  were  given,  as  well  as  all  illegal  votes  which 
are  shown  to  have  been  given  for  the  person  whose 
election  is  contested.    [51  v.  406.  §  8.] 

§577.    Talesmen.    Jnstice  to  preside   in    absence    of 
jtidge.    In  case  any  of  the  freeholders  summoned  fail 
to  attend  at  the  time  and  place  of  trial,  the  judge 
shall  appoint  other  freeholders  to  supply  the  defi- 
ciency; and  if  the  judge  fails  to  attend  the  trial,  any 
disinterested  justice  of  the  peace  of  the  county  may 
irform  all  the  duties  required  of  the  judge  by  the 
ovisions  of  this  chapter.    [51  v.  406,  ?  9.] 
§678.    Coats,  how  paid.    If  the  contestor  fail  in  set- 
ag  aside  the  election,  he  shall  pay  the  costs,  and 
le  judge  or  justice,  as  the  case  may  be,  shall  render 
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judgment,  from  which  there  shalf  be  no  appeal,, 
and  issue  execution  for  the  same  to  the  sheriff  or 
any  constable  of  the  county;  but  if  the  election  is  set 
aside,  the  township  in  which  such  election  was  held 
shall  pay  the  costs:  the  judge  or  justice,  as  the  case 
may  be,  shall  make  out  and  certify  a  bill  of  such  costs, 
and  forward  the  same  to  the  trustees  of  such  town- 
ship, who  shall,  upon  the  receipt  of  the  bill  of  costs, 
issue  their  orders,  on  the  township  treasurer  for  the 
payment  of  the  same:  the  judge  or  justice,  as  the  case 
may  be,  shall  receive  one  dollar  per  day,  and  the  free- 
holders one  dollar  per  day,  each;  and  the  witnesses 
and  sheriff,  or  constable,  their  lawful  fees  as  in  other 
eases.    [51  v.  406     10. 


INQUEST  OP  LUNACY* 

g  702.  Prooeedingfs  for  admission  of  patient  to  insane 
asylum.  For  the  admission  of  patients  to  any  of  the 
asylums  for  the  insane,  the  following  proceedings 
shall  be  had:  Some  resident  citizen  of  the  proper 
county  shall  file  with  the  probate  judge  of  such  coun- 
ty an  affidavit,  substantially  as  follows: 

The  state  of  Ohio, county,  as. : 

,  the  undesigned,  a   citizen  of county, 

Ohio,  being  sworn,  says  that  he  believes is  insane, 

( or,  that  in  consequence  of  his  insanity,  his  being  at  large  is 
dangerous  to  the  community).    He  has  a  legal  settlement  in 

township,  in  this  countv. 

Dated  this day  of ^,  A.  D. 

,  A.  B. 

[75  V.  64,2  10.] 

The  medical  superintendent  of  each  of  the  asylums  shall  In- 
form the  probate  judge  of  the  different  counties  comprising  the 
district,  monthly,  of  the  quota  of  patients  to  which  each  county 
is  entitled,  and  the  number  In  the  asylum  from  said  county,  and 
the  probate  judge  may,  at  any  time,  forward  an  acute  case  if  the 
quota  is  not  full,  and  papers  and  clothing  are  in  compliance  with 
law,  g  700. 

i  708.  Warrant  and  subpcenas.  When  hearing  may 
he  had  in  absence  of  alleged  lunatic.  When  the  affida- 
vit is  filed,  the  probate  judge  shall  forthwith  issue  his 
warrant  to  some  suitable  person,  commanding  him  to 
bring  the  person  alleged  to  he  insane  before  him,  on  a 
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day  therein  named,  which  shall  not  be  more  than  five 
days  after  the  affidavit  has  been  filed,  and  shall  im- 
mediately issue  subpoenas  for  such  witnesses  as  he 
deems  necessary  (one  of  whom  shall  be  a  respectable 
physician),  commanding  the  persons  in  such  sub- 
poenas named  to  appear  before  the  judge  on  the 
return  day  of  the  warrant;  and  if  any  person 
disputes  the  insanity  of  the  party  charged,  the  pro- 
bate judge  shall  issue  subpoenas  for  such  person  or 
Eersons  as  are  demanded  on  behalf  of  the  person  al- 
jged  to  be  insane ;  provided  that  if,  by  reason  of  the 
character  of  the  affliction  or  insanity  of  said  person, 
it  is  deemed  unsuitable  or  improper  to  bring  the 
person  into  such  probate  court,  then  the  probate 
judge  shall  personally  visit  said  person  and  certify 
that  he  has  so  ascertained  the  condition  of  the  per- 
son by  actual  inspection,  and  all  proceedings  as  herein 
required,  may  then  be  had  in  the  absence  of  such, 
person.    [75v.'64^  20.] 

State  of  Ohio, county,  ««.  probate  court. : 

To N.  B.,  sheriflf  of  said  county  (or  some  suitable  person)'. 
You  are  hereby  commanded  to  have  the  body  of  T.  E.,  who  re- 
sides at ,  alleged  to  be  insane,  before  me , 

probate  judge  in  and  for  said  county,  at  the  court  house  in 
,  on  the day  of ,  A.  D.  189  ,  at— o'clock,  — m. 

And  to  this  writ  make  due  return. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  said  court,  at ,  this— day  of , 

A.  D.,  189  .  ,  probate  judge. 

[seal.]  By ; ,  deputy  clerk. 

Returned  to  court  the  person  named  in  above  warrant. 


-,  1S9  . 


1 704.  Hearing;  oertilioate  of  medical  witness.  At  the 
time  appointed  (unless  for  good  cause  the  investiga- 
tion is  adjourned)  the  judge  shall  proceed  to  examine 
the  witnesses  in  attendance;  and  if,  upon  the  hearing 
of  the  testimony,  he  is  satisfied  that  the  person  so 
charged  is  insane,  he  shall  cause  a  certificate  to  be 
made  out  by  the  medical  witness  in  attendance, 
which  shall  set  forth  the  following : 

1 .  Name  of  patient,  with  christian  name  at  length. 

2.  Sex,  age,  married,  single,  or  widowed. 

3.  Condition  of  life  and  previous  occupation,  if 
any. 

4.  Religions  persuasion,  so  far  as  known. 
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6.  Previous  place  of  abode. 
e.    Whether  first  attack. 

7,  Age  (if  known)  on  first  attack. 

^.  Wlien  and  where  previously  under  treatment. 

9.  Duration  of  existing  attack. 

10.  Supposed  cause. 

1 L  W  Iiether  subject  to  epilepsy. 

12,  Whether  suicidal. 

i:>.  Whether  dangerous  to  others. 

1 4 -  Fat! ts or  symptoms  indicating  insanity  observed 
i>y  examining  physician. 

15.  Physical  causes. 

16.  Moral  causes. 

17.  Predisposing  causes. 

18.  Habits  of  patient. 

19.  Hiibits  of  parents. 

20.  Hereditary,  or  not. 

2L  Whether  patient  is  free  or  not  from  any  infec- 
tious,  dist;jise.    [75  v.  64,  ?  21]. 

The  cert irtc ate  must  state  whether  the  patient  is  free  from 
iiiffcicliou.'*  disease  and  vermin,  see  $  705. 

^  706,  Application  to  the  superintendent.  Warrant 
to  admit  a  patient.  Conveyance  to  asylum.  When  appli- 
jcation  may  be  refused.  Bight  of  relatives  to  keep  patient. 
Tlie  probate  judge,  upon  receiving  the  certificate  of  the 
irjedK-al  ^^ituess,•maae  out  according  to  the  provisions 
of  the  [ireoeding  section,  shall  forthwith  apply  to  the 
superintendent  of  the  asylum  for  the  insane,  situated 
in  the  district  in  which  such  patient  resides ;  he  shall, 
at  the  aanie  time,  transmit  copies,  under  his  official 
seal,  of  the  certificate  of  the  meiiical  witness,  and  of 
his  iinJing  in  the  case;  upon  receiving  the  applica- 
tion and  certificate,  the  superintendent  shall  immedi- 
ately advige  the  probate  judge  whether  the  patient 
can  be  received,  and,  if  so,  at  what  time ;  the  probate 
judge,  when  advised  that  the  patient  will  be  received, 
fihall  forthwith  issue  his  warrant  to  the  sherifl*,  com- 
manding Jiim  to  forthwith  take  charge  of  and  convey 
^uzh  insiine  person  to  the  asvlum ;  if  the  probate 
judge  is  satisfied  from  proof,  that  an  assistant  is  nec- 
essary, he  may  appoint  one  person  as  such  assistant ; 
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provided,  if  such  Insane  person  be  a  female,  the  pro- 
bate judge  shall  appoint  a  suitable  female  assistant  Uy 
accompanysaid  sheriff  and  such  insane  person  to  the 
asylum.  The  warrant  of  the  probate  judge  shall  be 
substantially  as  follows : 

The  State  of  Ohio, county,  .*». : 

Office  ol  the  probate  judge  of  said  county: 
To ; 

All  the  proceedings  prescribed  by  law  to  entitle 

to  be  admitted  into  tne  asylum  for  the  insane  having  been  had, 
you  are  commanded  forthwith  to  take  chai*ge  of  and  convey 

said to  the  asylum  for  the  Insane  at ,  and 

you  are  authorized  to  take ,  as  assistant:  after  ex- 
ecuting this  waiTant,  you  will  make  due  return  thereof  to  tliis 
office. 

Witness  my  hand  and  official  seal,  this day  of , 

A.  D. . 


probate  judge. 

Upon  receiving  such  patient,  the  superintendent 
shall  indorse  upon  the  warrant,  a  receipt  substan- 
tially as  follows : 

Asylum  for  the  insane  at , 

-. ,  A.  D. . 

Received  this  day  of ,  the  patient  named  in  the 

within  warrant.  , 

superintendent. 

This  warrant,  with  the  receipt  of  the  superintend- 
ent thereon,  shall  be  returned  to  the  probate  judge 
who  issued  it,  and  shall  be  filed  by  nim  with  the 
other  papers  relating  to^the  case.  If  the  medical  wit- 
ness does  not  state  in  his  certificate  that  the  patient. 
is  free  from  all  infectious  diseases  and  from  vermin, 
the  probate  judge  shall  refuse  to  make  the  application 
to  the  superintendent,  as  herein  provided,  until  such 
certificate  is  furnished.  The  relatives  of  any  person 
charged  with  insanity,  or  who  is  found  to  be  insane, 
shall,  in  all  cases,  have  the  right  to  take  charge  of 
and  keep  such  insane  person  charged  with  insanity, 
if  they  desire  so  to  do ;  and  in  such  case,  the  pro-^ 
bate  judge,  before  whom  the  inquest  has  been  held, 
shall  deliver  such  insane  person  to  them.    [85  v.  21.] 

g  706.  Probate  judge  shall  see  that  the  patient  has 
proper  clothing.  What  clothing  sufficient ;  superintendent 
not  hound  to  receive  patient  without.  When  a  patient 
is  sent  to  the  asylum  ^or  the  insane,  the  probate  j  udge: 
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shall  see  that  he  is  supplied  with  proper  clothing,  and, 
if  not  otherwise  furnished,  he  shall  furnish  such 
clothing,  and  in  such  case,  the  same  shall  be  paid  for 
upon  his  certificate  and  the  order  of  the  county  au- 
ditor out  of  the  county  treasury.  For  a  male  patient, 
the  clothing  shall  be,  a  coat,  vest,  and  two  pairs  of 
pantaloons,  all  of  woolen  cloth,  two  pairs  of  woolen 
socks,  two  pocket  handkerchiefs,  two  cravats,  one 
hat  or  cap,  a  pair  of  shoes  or  boots,  a  pair  of  slippers, 
three  cotton  shirts,  two  pairs  of  drawers,  two  under- 
shirts,' and  an  overcoat  or  other  outside  garment  suffi- 
cient to  protect  him  in  severe  weather.  For  a  female 
patient,  such  clothing  shall  be,  two  substantial  gowns 
or  dresses,  two  flannel  petticoats,  two  pairs  of  woolen 
stockings^  one  pair  of  snoes,  one  pair  of  slippers,  two 
handkerchiefs,  a  good  bonnet,  two  cotton  chemises, 
and  a  large  shawl  or  cloak.  In  both  cases  the  cloth- 
ing shall  be  new,  or  as  good  as  new,  and  the  woolens 
of  a  dark  color ;  and  such  clothing  shall  be  delivered 
in  good  order,  with  the  patient,  to  the  superintend- 
ent, and,  without  such  clothing,  the  superintendent 
shall  not  be  bound  to  receive  the  patient.  [75  v.  64, 
^23.] 

37  O.  S.  546. 

^  707.  Proceedings  when  insane  person  can  not  be  admit- 
ted to  asylum.  If  a  person  found  to  be  insane  can  not  be 
.«,dmitted  into  the  asylum,  the  probate  judge  shall  di- 
rect the  sheriff  of  the  county,  or  some  other  suitable 
person,  to  take  charge  of  such  insane  person  until 
the  cause  of  non-admission  is  removed,  and,  if  neces- 
sary he  may  direct  the  confinement  of  such  insane 
person  in  the  county  infirmary  or  jail  (but  not  in  the 
same  room  with  a  person  charged  with  or  convicted 
of  a  crime),  as  the  circiimstances  require;  and  if  all 
things  needful  are  not  otherwise  supplied,  he  shall 
furnish  them,  and  in  that  case  they  shall  be  paid  for 
out  of  the  county  treasury,  on  the  certificate  of  the 
probate  judge ;  but  he  shall  not,  in  any  case,  furnish 
Anything,  either  in  the  way  of  clothing  or  for  any  other 
purpose,  to  a  person  who  is  not  in  needy  circum- 
stances ;  if  there  is  no  physician  regularly  employed 
to  attend  the  jail  or  infirmary,  the  probate  judge. 
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may  empfoy  one  to  attend  any  idiot  or  lunatic  therein 
and  the  physician  so  employed  shall  receive  a  com- 
pensation not  exceeding  two  dollars  per  day,  to  be 
paid  out  of  the  county  treasury  on  the  certificate  of 
the  probate  judge.     [75  v.  64,  g  24 ;  53  v.  81,  ?  64.] 

A  probate  judge  has  no  airthorlty  by  virtue  of  sections  707  and 
708,  to  order  an  insane  person  to  be  admitted  to  the  county  fn- 
firmary  while  such  insane  person  is  waiting  admission  to  the- 
insane  asylum  or  it  is  dangerous  to  permit  him  to  be  at  large. 
When  so  admitted  his  property  is  not  subject  to  sale  and  appli- 
cation by  the  board  of  Infirmary  directors  under  the  provisions 
of  §981,  although  the  person  is  being  supported  at  the  public 
charge,  49  O.  S.  578.  or*-  f 

g  708.  When  insane  person  at  large  is  dangerous  he 
may  be  confined.  When  an  insane  person,  not  en- 
titled to  admission  into  an  asylum,  is  at  large,  and, 
being  so  at  large,  is  dangerous  to  himself  or  others, 
and  such  fact  is  established  to  the  satisfaction  of  the 
probate  judge,  he  shall  immediately  order  such  luna- 
tic to  be  confined  and  provided  for,  as  directed  by 
the  next  preceding  section;  and  when  a  person  is  so- 
confined,  and  the  attending  physician  certifies  that 
such  person  is  restored  to  reason,  or  that  it  is  not 
necessary  longer  to  confine  him,  or  if  his  friends 
agree  to  take  the  care  of  him,  the  probate  judge  shall 
immediately  order  his  discharge.    [75  v.  64,  §  25. J 

§  709.  How  a  patient  may  be  discharged.  On  con- 
sent and  advice  of  the  trustees,  the  superintendent 
may  discharge  any  patient  from  any  asylum  for  the 
insane,  when  he  deems  such  discharge  proper  and 
necessary;  i)rovided,  no  patient  with  known  homi- 
cidal or  suicidal  propensities,  shall  be  discharged 
without  a  bond  in  the  sum  of  one  thousand  dollars,, 
with  two  or  more  sureties,  to  the  approval  of  the 
probate  judge  of  the  county  of  which  the  patient  is 
an  inhabitant,  payable  to  any  person  who  shall  be 
injured  in  person  or  propertv,  by  any  insane  act  of 
such  discharged  person  while  at  large  on  such  dis- 
charge, and  conditioned  to  save  harmless  by  paying 
all  damage  to  such  injured  person  as  shall  arise  in 
consequence  of  such  insane  act,  committed  by  such 
discharged  person.  Incurable  and  harmless  patients 
only  may  be  discharged  to  make  room  for  an  acute 
case  from  the  same  county;  and  no  patient,  with 
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known  homicidal  or  suicidal  propensities,  shall  be 
hereafter  kept  in  any  county  infirmary  or  jail  of  the 
state  except  temporarily,  while  awaiting  the  order 
ior  removal  to  a  state  asylum  for  the  insane;  when, 
in  the  opinion  of  the  superintendent,  the  condition 
of  anv  patient  at  the  time  of  discharge,  is  such  as  to 
justify  such  action,  he  may  permit  such  patient  to  go 
to  his  home,  or  leave  the  institution  unattended;  and 
if  such  patient  is  not  financially  able  to  bear  his  own 
expenses,  the  superintendent  of  such  institution, 
may  furnish  the  patient  a  sufficient  sum  to  pay,  his 
traveling  expenses,  and  charge  the  same  to  the  cur- 
rent expense  fund  of  the  institution;  such  sum  in  no 
case  shall  exceed  twenty  dollars.  In  all  cases  re- 
quiring an  escort,  should  neither  the  patient  nor  the 
friends  of  the  patient  be  financially  able  to  bear  the 
expense  of  his  removal,  the  superintendent  shall 
give  notice  to  the  probate  judge  of  the  county  of 
which  the  patient  is  an  inhabitant,  and  said  probate 
judge  shall  forthwith  issue  his  warrant  to  some  suit- 
able person,  giving  the  friends  of  patients  the  pref- 
erence, which  warrant  shall  read  as  follows: 

The  State  of  Ohio, County,  ss. : 

Office  of  the;, probate  judge  of  said  county. 

The  proper  authority  having  dii-ected  that ,  a 

i»atient  from  this  county  in  the  asylum  for  the  insane,  at , 

•be  removed  therefrom,  you  are  commanded  forthwith  to  re- 
onove  said  patient,  and  return  him  to  his  home  in  said  state.  ' 

Witness  my  hand  and  official  seal,  this — — day  of ,  18— 

A.  B.,  probate  judge. 

Upon  receipt  of  said  warrant,  the  person  to  whom 
itisdirected,  shall  forthwith  execute  it,  and  return 
it  to  the  probate  judge  by  whom  it  was  issued,  and 
said  probate  judge  shall  ascertain  and  fix  the  allow- 
ance to  the  person  executing  such  warrant  for  ex- 
penses and  fees,  and  certifjr  the  same  to  the  county 
auditor,  who  shall  draw  his  warrant  therefor  on  the 
county  treasurer.  In  the  case  of  any  patient  having 
no  known  homicidal  or  suicidal  propensities,  the 
superintendent  is  authorized,  whenever  he  deems 
the  best  interests  of  such  patient  to  require  it,  to 
permit  said  patient  to  leave  the  institution  on  a  trial 
[-visit,  not  in  any  case  to  exceed  ninety  dajs,  the 
patient  being  returnable  at  any  time  within  that 
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date,  should  such  return  be  necessary,  without  fur« 
ther  legal  proceedings.  The  removal  of  such  patient 
on  such  trial  visit,  shall  be  made  in  the  same  man- 
ner as  provided  in  this  section  for  the  removal  on 
discharge,  and  when  return  from  such  visit  is  neces- 
sary,  and  neither  the  patient  nor  the  friends  of  the 
patient  are  financially  able  to  bear  the  expense,  said 
return  shall  be  made  on  the  warrant  of  the  probate 
judge,  in  the  same  manner  as  provided  herein  in  the 
case  of  discharged  patients  in  hke  circumstances. 
[85v.  123.[ 

The  power  of  the  officers  of  the  asylum  to  discharge  is  plen- 
ary and  when  made  the  duty  of  the  probate  judge  to  issue  the 
warrant  is  entirely  ministerial,  and  if  lie  refuses  he  may  be 
compelled  by  mandamus  to  issue  the  warrant,  7  O.  S.  153;  but 
these  sections  apply  only  to  patients  having  a  settlement  in  the^ 
comity  and  do  not  requii-e  the  retuni  of  non-residents  sent 
from  the  county  to  the  penitentiary  and  thence  transferred  to 
the  asylum,  17  O.  S.  148  Mandamus  does  not  lie  to  comnel 
superintendent  to  take  back  inmate,  38  O,  S.  496 ;  without  these 
preliminary  steps  being  taken  no  legal  right  exists  to  claim  com- 
pensation, and  the  records  of  the  probate  court  alone  speak  as  to 
whether  these  steps  have  been  taken,  7  C.  C.  131. 

§  710.  Superintendent  to  report  death,  escape,  etc.,  to 
probate  judge.  The  superintendent  shall,  immediate- 
ly after  the  removal,  death,  escape,  or  discharge  of 
any  patient  or  return  of  an  escaped  patient  report 
the  same  to  the  probate  judge  of  the  county  from 
which  such  patient  was  committed,  and  in  case  of 
death  he  shall  notify  one  or  more  of  the  nearest  rela- 
tives of  such  deceased  patient,  if  known  to  him,, 
either  by  letter  or  telegraph,  as  to  him  may  seem 
best,  and  if  the  place  of  residence  of  such  relatives  iS' 
unknown  to  the  superintendent,  the  probate  judge, 
immediately  upon  receiving  notification,  shall  m  the 
speediest  manner  possible,  notify  such  relations  if 
known  to  him,  and  when  a  patient  is  discharged  as 
cured,  the  superintendent  may  furnish  such  patient 
with  suitable  clothing,  and  a  sufficient  sum  of  money 
to  pay  the  actual  traveling  expenses  of  such  patient 
to  tiie  township  in  the  county  from  which  he  or  she 
was  sent,  not  in  any  case  exceeding  twenty  dollars. 
[78  V.  102.] 

i  711.  How  patlenti  selected  in  certain  cases.  If  ap- 
plication is  made  to  an  asylum  for  the  insane  for  the 
admission  of  more  patients  than  such  institution  can 
accommodate,  a  selection  shall  be  made  as  follows: 
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1.  Recent  cases,  that  is,  where  the  disease  is  of  less 
than  one  ye:tr's  duration,  shall  have  the  preference 
over  nil  otliers  in  the  same  county.  2.  Chronic 
cases,  that  is,  when  the  disease  is  of  more  than  one 
year's  tl  unit  ion,  presenting  the  most  favorable  pros- 
pect of  recovery,  shall  be  next  preferred.  3.  Those 
lor  whom  applications  [have  been]  longest  on  file, 
other  thingy  being  equal,  shall  next  be  preferred: 
4,  No  courity  can  have  in  any  institution  more  than 
its  juat  proportion  according  to  its  population,  except 
in  cases  where  some  other  county  in  the  same  asy- 
lum district  has  not  a  sufficient  number  of  patients 
to  fill  up  UvS  proportion:  in  such  cases,  the  superin- 
tendent miiy  admit  from  a  county  more  than  its  just 
proportion,  giving  preference  to  patients  applying  as 
herein  provided.     [75  v.  64,  §  28.] 

J  712.  Proceedings  when  patient,  disoharged  as  cured, 
again  lieoomea  insane.  When  a  patient  discharged 
from  an  asylum  for  the  insane  as  cured,  again  be- 
cotTiea  insane,  and  a  respectable  physician  files  with 
the  probate  judge  of  the  county  of  which  the  insane 
person  is  an  inhabitant,  an  affidavit  setting  forth  the 
fact  of  tlie  recurrence  of  the  disease,  and  such  other 
facts  relating  thereto  as  he  deems  proper,  the  pro- 
hate  judge  shall  forthwith  transmit  a  copy  of  such 
affidavit,  authenticated  by  his  official  seal,  to  the 
superintendentof  the  proper  asylum,  and  thereupon 
the  &ame  i>rocefedine  shall  be  had  as  provided  in  this 
chapter  for  persons lound  to  be  insane  upon  inquest 
held  for  tlmt  purpose.     [75  v.  64,  §  29.] 

g  713.  Patients  entitled  to  benefit  of  habeas  corpus. 
All  persons  confined  as  insane  shall  be  entitled  to 
the  benefit  of  the  writ  of  habeas  corpus j  and  the 
question  of  insanity  shall  be  decided  at  the  hearing; 
and  if  the  jud|je  decides  that  the  person  is  insane, 
such  decisujn  is  no  bar  to  the  issuing  of  the  writ  a 
second  liuir,  when  it  is  alleged  that  such  person  has 
been  restored  to  reason.     [75  v.  64,  §  30.] 

I  714.  Prubate  judge  to  file  and  preserve  papers.  In* 
all  cases  of  inquests  held  under  the  provisions  of  this 
chapter,  the  probate  judge  shall  file  and  preserve  all 
papers  left  with  him,  and  shall  make  such  entries 
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upon  his  docket  as  will,  together  with  the  papers  so 
filed,  preserve  a  perfect  record  of  each  case  tried  bv 
him.     [75  v.  64,  §31.] 

§718.  Prosecuting  attorneys  shall  attend  to  snits. 
Prosecuting  attorneys  shall  attend  to  all  suits  insti- 
tuted on  behalf  of  the  asylums  for  the  insane,  and 
shall  be  entitled  to  a  compensation  of  five  per  cent, 
on  all  sums  collected  for  the  same.     [75  v.  64,  §  35. 

§  719.  Costs  in  oases  of  inquest.  The  taxable  costs 
and  expenses  to  be  paid  under  the  provisions  of  this 
chapter  shall  be  as  follows:  To  the  probate  judge 
with  whom  the  affidavit  is  filed,  the  sum  of  two  dol- 
lars for  holding  an  inquest;  for  each  warrant,  certifi- 
cate, or  subpoena,  he  necessarily  issues,  the  same  fees 
as  are  allowed  by  law  to  the  clerk  of  the  court  of 
common  pleas  for  similar  services;  and  the  amount 
of  postage  on  all  communications  to  and  from  the 
superintendent  which  the  judge  is  required  to  pay; 
to  the  medical  witness  who  makes  out  the  certificate, 
two  dollars,  and  witness  fees,  such  as  are  allowed  by 
law  in  other  cases;  to  the  witnesses  and  constables, 
the  same  fees  as  are  allowed  by  law  for  like  services 
in  other  cases;  to  each  person  employed  by  the  pro- 
bate judge  to  commit  a  lunatic  to  the  county  infirm- 
ary, seventy-five  cents  per  day;  to  the  jailer,  for 
keeping  an  idiot  or  insane  person,  thirty-five  cents 
per  day ;  to  the  sheriflf  for  himself  or  assistant,  or  any 
other  than  the  assistant,  for  taking  an  insane  person 
to  the  asylum,  or  removing  one  therefrom  upon  the 
warrant  of  the  probate  judge,  milea^ge  at  the  rate  of 
ten  cents  per  mile,  going  and  returning,  and  seventy- 
five  cents  per  day  for  the  support  of  each  patient,  on 
his  journey  to  or  from  the  asylum,  and  nothing  more 
for  said  services ;  the  number  of  miles  to  be  computed 
in  all  cases  by  the  nearest  route  traveled ;  the  costs 
specified  shall  be  paid  out  of  the  county  treasury,  upon 
the  certificate  of  the  probate  judge;  provided,  that 
in  counties  containing  a  city  of  the  first  class,  second 
grade,  when  it  appears  necessary  to  the  sheriff,  at  the 
time  of  the  arrest  or  other  time,  that  the  condition 
of  the  patient  requires  the  same,  he  shall  be  author- 
ized to  provide  a  conveyance  for  said  patient,  and 
the  costs  of  the  same  shall  be  taxed  by  him  in  the 
bill  of  costs,  and  paid  as  other  costs  in  the  case.  [89 
V.  241;  83v.  36;  75v.  64,  §36.] 
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§  720.  DelimtlonB  of  terma.  The  terms  "  insane  "  and 
"lunatic,"  as  used  in  this  chapter,  include  every 
species  of  insanity  or  mental  derangement;  the  termi 
"idiot"  is  restricted  to  a  person  foolish  from  birth, 
one  supposed  to  be  naturally  without  a  mind;  a  per- 
son with  a  family  is  one  who  has  a  wife  and  child  or 
either;  the  words  "needy  circumstances,"  when  ap- 
plied to  a  person  without  a  family,  means  one  whose 
estate,  after  the  payment  of  his  debts,  and  excluding^ 
from  the  estimate  such  part  of  his  estate  as  is  ex- 
empt from  execution,  is  worth  less  in  cash  than  five 
hundred  dollars;  and  the  same  words,  when  applied 
to  a  person  having  a  family,  means  one  whose  estate, 
estimated  as  aforesaid,  is  worth  less  in  cash,  after 
the  payment  of  his  debts  and  the  support  of  his 
family  for  one  year,  than  one  thousand  dollars,  pro- 
vided., that  when  the  words  are  applied  to  a  married 
woman,  her  estate,  and  that  of  her  husband,  shall 
be  estimated,  as  aforesaid,  and  the  amount  shall 
determine  the  question  whether  she  be  in  needy 
circumstances  or  not,  within  the  meaning  of  this 
chapter.  [75  v.  64,  ^  37.] 
See  4  C.  C.  2. 

§  721.  Bemoval  or  disoharge  from  infirmary.  When 
the  probate  judge  issues  his  warrant  for  the  removal 
to  an  asylum  for  the  insane  of  any  insane  person, 
temporarily  committed  to  a  county  infirmary,  the 
certificate  of  the  superintendent  of  such  infirmary, 
or  the  physician  in  charge  thereof,  that  the  condition 
of  such  insane  person,  by  recovery  or  otherwise,  ha» 
so  changed  as  to  make  it  unsuitable  to  remove  him 
to  the  asylum,  shall  be  a  sufficient  return  to  the  war- 
rant ;  and  the  superintendent  of  the  infirmary  is  au- 
thorized, in  case  such  person  has  recovered,  to  dis- 
charge him  therefrom.     [75  v.  64,  §  38.] 

§  738.  Proceedings  to .  obtain  admission  to  Longview 
Asylnm,  Hamilton  county.  For  the  admission  of  in- 
mates into  this  asylum,  the  following  proceedings 
shall  be  had:  Some  resident  citizen  of  Hamilton 
county  must  file  with  the  probate  judge  thereof  aa 
affidavit,  substantially  as  follows : 
The  State  of  Ohio,  Hamilton  county,  ss.: 

The  undersigned,  a  citizen  of  Hamilton  county,  Ohio,  being 

sworn,  says  that  he  believes to  be  insane,  and  a  fit 

subject  for  the  lunatic  asylum;  he  is  a  resident  of  Hamilton, 
'ounty,  has  a  l^^gal  settlement  in township.    These  facta 

\ 
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we  known  by  — —  and (naming  at  least  two' 

persons).    [75  v.  90,  g  20.] 

i  739.  Id.  Warrant,  subpoenas,  etc.  When  this  affi^ 
davit  is  filed,  the  probate  judge  shall  forthwith  issue 
his  warrant  to  the  sheriff,  or  some  other  suitable  per- 
son, commanding  him  to  bring  the  person  alleged  to  be 
Insane  before  him,  on  a  day  in  such  warrant  named, 
which  shall  not  be  more  than  five  days  after  the  affi- 
davit was  filed,  and  shall  immediately  issue  subpoenas 
to  such  witnesses  as  are  named  in  the  afiidavit.  and 
a  physician  to  be  designated  by  the  probate  judge, 
commanding  them  to  appear  before  him,  on  the  re- 
turn day  of  the  warrant;  and  if  any  person  disputes 
the  insanity  of  the  person  so  cnarged,  the  judge 
shall  issue  subpoenas  for  such  persons  as  are  de- 
manded on  his  behalf.     [75  v.  93,  g  21.] 

see  $  703. 

§740.  Id.  Examination,  etc.  At  the  time  appointed, 
^unless  for  good  cause  the  investigation  is  adjourned), 
the  judge  shall  proceed  to  examine  the  witnesses  in 
attendance,  and  if,  upon  the  hearing  of  the  testimony 
euch  judge  is  satisfied  that  the  person  eo  charged  is 
insane,  and  is  included  in  the  class  enumerated  in 
this  chapter,  he  shall  cause  a  certificate  to  be  made 
out  by  the  physician,  setting  forth  the  name,  age,  and 
residence  of  the  patient,  with  a  concise  history  of  the 
case,  medical  treatment  pursued,  supposed  cause  of 
the  disease,  and  such  other  information  as  is  deemed 
useful.  [75  V.  93,  §  22]. 
See  g  704. 

§741.  Id.  Patient  shall  be  taken  to  asylnm.  How. 
The  probate  judge,  upon  receiving  the  certificate 
aforesaid,  shall  forthwith  transmit  a  copjr  thereof, 
and  his  finding  in  the  case,  under  his  official  seal,  to 
some  suitable  person  (giving  the  relatives  of  such  in- 
«ine  person  the  preference),  who  shall  immediately 
take  charge  of  and  convey  such  patient  to  the  asylum, 
and  return  therefor,  to  the  probate  judge,  a  receipt 
of  the  superintendent,  to  be  filed  with  the  other  pa- 
pers in  the  case.    [75  v.  93,  §  23]. 

See  $705. 

§  743.  Id.  Probate  jndge  to  file  and  preserve  papers. 
In  each  case  of  inquest  held  under  the  provisions  of 
this  chapter,  the  probate  judge  shall  file  and  carefully 
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preeerve  all  papers  relating  thereto,  and  shall 
such  entries  as  will,  together  with  the  papers  filed, 
preserve  a  complete  record  thereof.    [75  v.  93,  §  20]. 

^  746.  Id.  Proseoutiiig  attorney  shall  attend  to  suits. 
The  pros* touting  attorney  of  Hamilton  county  shall  at- 
tend to  all  suits  instituted  on  behalf  of  the  asylum,  and 
shall  be  entitled  to  five  percent,  on  all  sums  collected 
by  liim.  as  compensation  therefor.    [75  v.  93,  §  29]. 

goe  4  C.  C  271. 

^  74a,  Id.  Costs  and  expenses.  The  taxable  costs  and 
expenses  to  be  paid  under  the  provisions  of  this  chap- 
ter p  h  al  1  b e  as  f olio ws :  To  th  e  probate  j  udge,  for  filing 
affidavit  and  holding  inquest,  the  sum  of  two  dollars ; 
to  the  person  making  affidavit  as  required  for  an  in- 
quest, two  dollars,and  witness  fees  as  are  allowed  in 
other  cases ;  to  witnesses,  constables,  and  sherifls,  the 
eaniy  iijea  as  are  allowed  for  like  services  in  other 
cases.     [7.'>  V.93,  §31]. 

^^  749.  Id.  Penalties.  If  the  probate  judge,  or  any- 
other  person  charged  with  duties  under  this  chapter, 
negloota  or  retuses  to  discharge  any  such  duties,  he 
fhalj  forfeit  a  sum  not  exceeding  fifty  dollars,  to  be 
recovered  for  the  use  and  benefit  of  the  asylum  in  a 
civil  action,  conducted  in  the  name  of  the  county  of 
Hamilton^  as  in  case  of  a  debt  due  the  asylum,  or  may 
be  removed  from  his  office  in  the  same  manner  as  for 
smy  other  neglect  of  duty.     [75  v.  93,  §  32], 


BOYS     INDUSTRIAL  SCHOOL. 

§  753.  Committal  and  discharge  of  yontht.  The  boys' 
industrial  school  situate  in  Fairfield  county,  has  for 
its  object  the  reformation  of  those  committed  to  its 
charge;  and  all  youth  committed  thereto,  shall  be 
committed  until  they  arrive  at  full  age,  unless  sooner 
reformed;  provided,  that  the  judge  of  the  court  sen- 
tencing such  youth  may  order  their  discharge  when- 
ever he  i»  satisfied  by  a  re-examination  of  the  facts 
connected  with  the  arrest,  conviction  and  detention 
of  the  person  confined,  due  notice  of  the  time  and 
place  of  such  re-hearing  having  first  been  given  by  the 
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court  to  the  superintendent  of  the  boys*  industrial 
school,  that  the  future  welfare  of  such  youth  and  the 
interest  of  society  will  not  be  endangered  thereby. 
[83  V.  6.] 

§  763.  AdmiBBion  of  youths  to  schools.  Male  youth, 
not  over  sixteen  nor  under  ten  years  of  age  may  be 
committed  to  the  boys'  industrial  school  by  any 
judge  of  a  police  court,  judge  of  the  common  pleas 
court  or  probate  court  on  conviction  of  any  offense 
against  the  laws  of  the  state.    [83  v.  7.] 

See  87  v.  145. 

2764.  AdmiBsion  of  conyicts  to  school.  Any  such 
youth  convicted  of  any  crime  or  offense  the  punish* 
ment  of  which  is,  in  whole  or  in  part,  confinement  in 
the  jail  or  penitentiary,  may  at  tne  discretion  of  the 
court  giving  sentence,  in  lieu  of  being  sent  to  the 
jail  or  penitentiary,  be  committed  to  the  boys'  indus- 
trial school.    [83  V.  7.] 

§  756.  May  be  oommitted  on  recommendatioii  of  grand 
jury.  Any  such  youth  against  whom  a  crime  is 
chaiged  before  a  grand  jury,  if  the  charge  is  sup- 
ported by  sufficient  evidence  to  put' him  on  trial, 
mav,  on  the  recommendation  of  the  grand  jury,  aifd 
without  presenting  an  indictment,  be  committed  by 
the  court  to  the  reform  school.    [75  v.  60,  §  110.] 

i  756.  Conyeyanoe  to  school  of  sentenoed  youth  and 
delivery  to  superintendent.  Any  such  youth  upon 
bein^sentenced  to  the  boys'  industrial  school,  shall 
within  five  days  after  such  sentence,  unless  the  court 
giving  such  sentence  shall  otherwise  order,  be  con- 
veyed to  said  industrial  school  by  the  sheriff  of  the 
county  in  which  the  conviction  was  had,  or  by  some 
other  suitable  person  designated  by  the  court  giving 
the  sentence  and  delivered  into  the  custody  of  the 
superintendent  of  the  boys'  industrial  school  together 
with  a  statement  of  the  offense  for  which  such  youth 
was  convicted,  also  his  age,  and  a  copy  of  the  sen- 
tence of  the  court.    [83  v.  201.] 

§  769.  Transportation  expenses,  costs  of  commitment. 
The  expenses  incurred  in  the  transportation  of  a 
youth  to  the  boys'  industrial  school  shall  be  paid  by 
the  county  from  which  he  is  committed,  to  the  offi- 
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cer  or  person  delivering  him  upon  the  presentation 
ot  his  sworn  statement  of  account  of  such  expenses; 
and  the  costs  in  any  case,  shall  he  paid  in  like  man- 
ner, upon  the  certificate  of  the  proper  officer  of  the 
court  m  which  he  was  convicted;  if,  however,  such, 
youth  has  heen  convicted  of  a  crime,the  punishment 
of  which  is  confinement  in  the  penitentiary,  the 
costs  in  the  case,  and  the  expenses  of  his  transporta- 
tion shall,on  like  statement  and  certificate,  be  paid 
out  of  the  state  treasury.    [83  v.  201.] 


COMMITMENT  TO  GIBLS    INDUSTRIAL  BOMB. 

1 769.  How  girls  oharged  with  offenses  brought  before 
court.  Time  for  hearing  offense.  Whenever  a  resident 
citizen  shall  file  with  the  probate  judge  of  his  county 
his  affidavit,  charging  that  a  girl  above  the  age  of  nine 
years  and  under  the  age  of  fifteen  years  who  resides 
m  such  county,  has  committed  an  offense,  punishable 
by  fine  or  imprisonment,  other  than  imprisonment 
for  life,  or  that  she  is  leading  a  vicious  or  criminal 
life,  it  shall  be  the  duty  of  such  judge  to  fix  a  time 
not  more  than  five  days  from  the  time  such  affidavit 
is  filed  for  hearing  the  complaint  set  forth  in  such 
affidavit,  and  he  shall  forthwith  issue  a  warrant  to  the 
sheriff  of  such  county,  or  some  other  suitable  person, 
commanding  him  to  bring  such  girl  before  such  judge 
at  his  office,  at  the  time  fixed  for  such  hearing,  and 
shall  also,  at  the  same  time,  issue  an  order  in  writing 
addressed  to  the  father  of  such  girl,  if  living  and  resi- 
dent of  such  county,  and  if  not  living  and  so  resi- 
dent, then  to  her  mother,  if  living  and  so  resident, 
and,  if  there  is  no  father  or  mother  so  resident,  then 
to  her  guardian,  if  so  resident,  and  if  not,  then  to  the 
person  with  whom  the  girl  resides,  requiring  such 
father,  mother,  guardian,  or  other  person,  to  appear 
before  such  probate  judge -at  such  hearing,  and  said 
judge  is  authorized  to  continue  such  proceeding  from 
day  to  day,  and  issue  all  necessary  subpoenas  for  wit* 
nesses.    [84  v.  77]. 

See  $  774. 
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§  770.  Frooeedings.  Gommitment  to  the  home.  At 
the  time  named  in  the  aforesaid  order,  the  probate 
judge  shall  hear  such  testimony  as  is  presented  be- 
fore him  in  relation  to  the  case,  and  if  it  appears  to 
his  satisfaction  that  the  girl  before  him  is  a  suitable 
subject  for  the  industrial  home,  he  shall  commit  her 
to  that  institution,  and  issue  his  warrant  to  the  sherift 
of  the  proper  county,  or  to  some  suitable  person  to 
be  appointed  by  him,  commanding  him  to  take  charge 
of  the  girl  and  deliver  her  without  delay  to  the  supcF- 
intendent  of  the  home.     [75  -v.  144,  §  9J. 

i  771.  Fees.  The  girl  may  demand  a  trial  by  jnry. 
The  fees  of  the  probate  judge,  sheriff,  and  other  costa 
incurred  in  the  proceedings  herein  provided  for,  shall 
be  the  same  as  are  paid  in  similar  cases,  and  shall  be 
paid  by  the  proper  county  in  the  same  manner ;  but 
nothing  in  this  chapter  shall  be  construed  to  prevent 
a  girl  arrested  for  crime  from  demanding  a  trial  by 
jury,  and  when  such  demand  is  made,  by  or  on  be- 
half of  such  girl,  the  probate  judge  is  authorized, 
after  an  examination  of  the  case,  to  either  discharge 
her  or  cause  her  to  enter  into  a  recognizance  for  her 
appearance  before  the  court  of  common  pleas  of  the 
county,  forthwith,  if  said  court  is  in  session,  and  if 
not  in  session,  then  on  the  first  day  of  the  next  term 
thereof,  to  answer  to  such  charge,  and  in  default  of 
such  bail,  to  commit  her  to  the  jail  of  the  county  until 
the  first  day  of  said  next  term  of  common  pleas  court, 
or  until  discharged  by  due  course  of  law,  and  he  shall 
forward  to  the  clerk  of  the  common  pleas  court  a 
transcript  of  his  proceedings  in  the  case ;  and  shall 
also  cause  such  witnesses  as  appear  against  her  be- 
fore him,  to  be  recognized  to  appear  at  said  term  of 
common  pleas  court  to  give  evidence  against  her- 
[75  V.  144,  g  9]. 

J  778.  Detentioii  and  dlscbarge  of  inmate— Return  of 
discharged  or  escaped  inmate.  A  girl  duly  committed 
to  the  home  shall  be  kept  there  disciplined,  instructed, 
employed  and  governed  under  the  direction  of  the 
trustees,  until  she  is  either  reformed  or  discharged, 
or  bound  out  by  them  according  to  their  by-laws,  or 
has  attained  the  age  of  eighteen  years ;  but  the  trus- 
tees, with  the  approval  of  the  governor,  after  a  fuU 
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statement  of  the  cause,  shall  have  the  right  to  dis- 
charge and  return  to  the  parents,  guardian  or  probate 
judge  of  the  county  from  which  she  was  committed, 
wh6  may  place  her  under  the  care  of  the  infirmary  di- 
rectors of  said  county,  any  girl  who,  in  their  judgment, 
ought  for  any  cause  to  be  removed  from  the  nome, 
and  in  such  case  the  trustees  shall  enter  upon  their 
record  the  reason  for  her  discharge,  a  copy  of  which 
record,  signed  by  the  secretary,  shall  be  forthwith 
transmitted  to  the  probate  judge  of  the  county  from 
which  the  girl  was  committed ;  but  the  superintend- 
ent may,  with  the  approval  of  the  full  board  of  trus- 
tees, receive  back  into  the  home  any  girl  under 
twenty-one  years  of  age,  who  may  have  been  dis- 
charged from  said  home,  when  the  best  interests  of 
said  girl  demand  it.  Any  inmate  of  the  girl's  indus- 
trial home  who  escapes  from  said  institution  may  if 
captured  before  the  expiratioij  of  the  time  for  which 
she  was  committed,  be  returned  to  the  home  by  the 
trustees  of  the  institution  and  there  kept  for  a  period 
not  to  exceed  one  year  in  addition  to  the  time  for 
which  she  was  committed,  at  the  option  of  said  trus- 
tees. Provided,  however,  the  time  shall  not  exceed 
in  the  aggregate  the  time  for  which  she  was  com- 
mitted.   [91  V.  102.] 

§  774.  Proceedings  when  a  girl  is  charged  with  a  crim- 
inal offense.  When  a  girl  between  nine  and  fifteen 
years  of  age  is  brought  before  a  court  of  criminal  juris- 
diction charged  with  an  offense,  punishable  by  fine  or 
imprisonment,  other  than  imprisonment  for  life,  and 
who,  if  found  guilty,  would  be  a  proper  subject  for 
commitment  to  the  home  (an  order  to  that  effect 
being  entered  on  the  records  of  the  proceedings  of 
said  court),  it  shall,  thereupon,  by  warrant  or  order, 
cause  such  a  girl  to  be  forthwith  taken  before  the 
probate  judge  of  the  proper  county,  and  shall  trans- 
mit to  him  the  complaint  and  indictment,  or  warrant, 
by  virtue  of  which  she  had  been  arrested,  when  the 
probate  judge  shall  proceed  in  the  same  manner  as  if 
she  had  been  brought  before  him  upon  the  original 
complaint,  as  is  provided  in  this  chapter.  [75  v.  144, 
Ul]. 

See  $  764*. 
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COUNTY  COMMISSIONERS. 

§  842.  When  a  vacancy  shall  toe  filled  by  election ;  when 
toy  appointment.  When  such  vacancy  occurs  more 
than  thirty  days  before  the  annual  election,  a  successor 
shall  be  elected  thereat ;  and  when  a  vacancy  happens, 
whether  more  than  thirty  days  before  the  election,  or 
within  that  time,  and  the  interests  of  the  county  re- 
quire that  the  vacancy  be  filled  before  the  election, 
the  probate  judge,  auditor,  and  recorder  of  the  county, 
or  a  majority  of  them,  shall  appoint  a  commissioner, 
who  shall  hold  his  office  until  the  successor  is  elected. 
[51  v.  422,  §5.] 

§  844.  Bond,  amount,  and  by  whom  approved.  Each 
commissioner,  before  entering  upon  the  discharge  of 
his  duties,  shall  give  bond  to  the  state,  in  a  sum  not 
less  than  five  thousand  dollars,  with  two  or  more 
good  and  sufficient  sureties,  bein^  approved  by  the 
probate  judge  of  the  county ;  which  bond  shall  be 
conditioned  |or  the  faithful  discharge  of  his  official 
duties,  and  for  the  payment  of  any  lessor  damage  that 
the  county  may  sustain  by  reason  of  his  failure  therein, 
and,  with  his  oath  of  office  indorsed  thereon  and  the 
approval  aforesaid,  shall  be  deposited  with  the  treas- 
urer of  the  county ;  and  such  surety  may  be  discharged 
in  the  same  manner  as  already  provided  for  the  re- 
lease of  sureties  of  guardians  in  1 6273  of  the  revised 
statutes  of  Ohio.    [82  v.  148.] 

County  eommissioners  who  act  in  their  official  capacity  in 
|ood  faith  and  in  the  honest  discharge  of  official  duty  cannot 
be  held  to  personally  respond  in  damages,  40  O.  S.  516. 

§897.  Expenses,  etc.,  approved  by  probate  Jndge.  Each 
commissioner  shall  present  an  itemized  statement  of 
his  account  for  per  diem,  mileage,  services  and  ex- 
penses, *  *  which,  before  it  is  allowed  by  a  full  board 
shall  be  certified  to  by  the  prosecuting  attorney  of 
the  countv,  and  approved  by  the  probate  judge 
thereof.    [90  v.  258.] 

PKOCEEDINGS  ON   COMPLAINT  AGAINST  COUNTY  AUDITOR. 

1 1031.    For  what  causes  auditor  shall  forfeit  his  office. 
If  an  auditor  refuses  or  neglects  to  make  any  settle- 
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ment  with  his  county  treasurer,  according  to  law,  or> 
wilfully  fails  to  perform  any  other  duty  required  of 
hi  in  liy  law,  he  shall,  in  addition  to  criminal  prose- 
cution therefor,  forfeit  his  office ;  and  upon  an  affidavit 
beii;^  made  hefore  the  probate  judge  of  the  county 
that  tha  auditor  of  his  said  county  is  guilty  of  a  vio- 
lation of  the  provisions  of  this  chapter,  or  of  any 
duty  enjoined  herein,  the  probate  judge  shall  imnae- 
diately  lesue  a  summons  to  the  auditor,  which  sum- 
mon si  shall  be  made  returnable  as  in  other  civil  suits ; 
and  if  upon  examination,  the  court  is  satisfied  that 
there  are  reasonable  grounds  for  such  complaint,  the 
coTirt  jiiay  report  the  same  to  the  county  commis- 
si a  nera,  who  shall  immediately  suspend  said  auditor^ 
and  appoint  some  suitable  person  to  perform  the 
duties  of  auditor,  until  such  auditor  is  restored  to  the 
poBBeHsion  of  his  office,  or  his  successor  duly  elected 
and  qualified,  who,  upon  giving  bond  and  taking  the 
oath  of  office,  as  county  auditors  are  required  to  do, 
shall  be  authorized  to  perform  all  the  duties  and  be 
subject  to  all  the  obligations  and  liabilities  of  county 
auditor's,  and  his  bond  shall  be  filed  and  recorded 
the  same  as  bonds  of  county  auditors.    [67  v.    103> 
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APPOINTMENT  OP  EXAMINERS  OF  COUNTY  TREASURY  BY 
PROBATE  COURT. 

^1129,  Examinations  of  county  treasurer.  Appoint- 
ment of  examiners  by  probate  judge.  Their  duties.  An 
inspection  and  thorough  examination  of  all  books, 
%foaehers,  accounts,  moneys,  bonds,  securities,  and 
otlier  property  in  the  treasury  of  the  county,  shall  be 
Kjade  by  the  auditor  and  commissioners  thereof  as 
often  as  every  six  months  in  each  year,  and  the  pro- 
bate judge  shall  once  every  six  months  or  oftener,  if 
he  deems  it  necessary,  or  whenever  he  is  requested 
so  to  do  in  writing,  by  one  or  more  of  the  bondsmen 
of  the  treasurer;  and  on  the  day  and  at  the  time  the 
treasurer  turns  over  his  office  and  its  effects  to  his 
eucceesor  in  office,  without  notice  to  any  one,  he  shall 
appoint  in  writing,  under  the  seal  of  said  court,  two 
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competent  and  trustworthy  accountants  of  opposite 
politics,  neither  of  whom  shall  have  held  the  office 
of  treasurer,  nor  been  a  clerk  in  any  county  office 
during  the  two  years  next  preceding  such  appoint- 
ment ;  provided,  that  persons  who  have  served  as  ex- 
aminers under  the  provisions  of  this  section  shall  not 
again  be  appointed,  until  the  expiration  of  three 
years,  who,  after  being  sworn  to  faithfully  per- 
form the  duties  imposed  upon  them,  shall  fortnwith, 
without  previous  notice  or  intimation  to  the  county 
treasurer,  or  any  other  person,  of  such  intended 
inspection  and  examination,  enter  the  county  treas- 
ury, present  their  authority  aforesaid  to  the 
county  treasurer,  who,  upon  demand,  shall  open  the 
vaults  and  safes  of  the  treasury,  and  said  examiner 
shall  proceed  immediately  to  count  the  money 
therein,  and  inspect  and  examine  the  books,  re- 
cords and  vouchers  thereof,  and  after  having  counted 
the  money,  inspected  and  examined  the  books, 
records  and  vouchers  found  therein,  make  due 
entry  of  the  same,  after  which  the  said  examiners 
shall  proceed  torthwith  to  the  office  of  the  county 
auditor,  and  there  ascertain  how  much  money  the 
county  treasurer  stands  charged  with  on  the  auditor's 
books.  Said  auditor  shall  furnish  such  accountants 
with  a  statement  of  the  exact  amount  of  money, 
property,  bonds,  securities,  assets,  and  effects,  also, 
now  much  belongs  toeach  particular  fund,  and  should 
be  in  the  said  treasury ;  the  said  accountants  shall  cer- 
tify the  exact  amount  of  money  in  the  treasury,  to- 
gether with  the  amount  belonging  to  each  particular 
itind,  also,  all  property,  bonds,  securities,  vouch- 
ers, assets,  and  effects,  as  aforesaid,  in  writing, 
in  triplicate,  one  copy  of  which  certificate  shall  be 
recorded  in  the  books  of  the  treasury,  and  filed  by  the 
treasurer  in  his  office,  and  one  copy  shall  be  recorded 
and  filed  by  the  auditor  of  the  county;  one 
copy  thereof  shall  be  duly  reported  to  the  probate 
court,  and  be  entered  of  record  therein,  a  copy  of 
which  shall  be  furnished  by  the  probate  judge  for 
pubhcation,  one  week  in  two  newspapers  of  opposite 
politics  of  general  circulation  in  the  county  in  which 
auch  exammation  is  made,   and  the  said  accountants 
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SO  appointed  and  performing  the  duties  therein  re- 
quired, shall  be  paid  five  dollars  per  day,  for  the  time 
neeeesary  to  the  performance  of  the  same;  out  of  the 
county  treasury,  on  a  warrant  drawn  by  the  county- 
auditor  and  approved  by  the  certificate  of  said  court, 
particularly  specifying  "the  duty  performed ;  and  trie 
said  probate  judge  is  further  authorized  to  direct  said 
examiners  at  least  once  a  year  and  oftener  if  he  deenas 
jt  neceKeary  to  make  an  examination  of  the  auditor's 
office,  including  all    records,  books,   accounts,    and 
VDucher:^  in  said  office,  and  report  as  herein  directed 
in  the  examination  of  the  county  treasury;  and  the 
audit  nr  of  state  is  also  authorized,  when,  from  infor- 
mation filed  in  his  office  or  from  other  cause,  he  deems 
it  necessary  for  the  safety  and  security  of  the  public 
Itinds^  to  appoint  a  competent  accountant,  who  shall, 
in  likti  manner,  proceed  to  examine  the  county  au- 
ditor's   office,    or,'   if  so   directed,    also  the  county 
treasury  and   count   the  funds   therein,   and    have 
the  Siirae  powers  and  receive  the  same  compensa- 
tion, to  be  paid  in  the  same  manner,  as  examiners 
appointed    by    a    probate    judge,    and   in  addition 
tnereto  his  necessary   expenses  incurred,  to  be  ap- 
proved by  the  auditor  of  state,  and  such  examiner 
shall,     immediately    after    ascertaining   the    condi- 
tion of  the    county    treasury,  and   the  amount  of 
money   tiierein,    certify  the  same,  in   the    manner 
aforesaid,  and  file  one  copy  of  the  certificate  with  the 
comity  auditor,  and  one  with  the  county  treasurer, 
and  transmit  one  copy  to  the  auditor  of  state,  to  be 
filed  in  his  office,  and  the   county  treasurer   and 
county  auditor  shall  submit  the  offices,  books,  safes, 
moneys^  papers,  and  efl'ects  thereto  belonging,    to 
the  inspection    of  such    examiner,    or  examiners, 
on  demand;    provided,  that  in  counties  in  which 
the    county    treasurer    is   also    city    treasurer   by 
virtue  of   law,   the   examination    herein    pro  video 
for  ehall  embrace  the  funds  belonging  to  the  city,  and 
the  chy  clerk  or  city  auditor  shall  perform  the  same 
d  11  tits  herein  required  of  the  county  auditor.    Any 
officer  or  person  violating  any  of  the  provisions  of 
this  fif'ction,  shall  be  fined  in  any  sum  not  exceeding 
one  thousand  nor  less  than  one  hundred  dollars,  or 
be  iujjjrisoned  in  the  penitentiary  not  more  than  five 
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years,  or  both,  at  the  discretion  of  the  court.    [88  v. 
431 ;  86  V.  140.] 

In  examinations  of  the  county  treasury  by  order  of  the  probate 
I      judge  the  accountants  appointed  by  the  judge  shall  count,  ex- 
amine and  certify  as  to  the  condition  of  the  city  and  school 
I      funds  at  the  same  time  and  in  the  same  manner  as  required  by 
I      law  in  regard  to  the  county  funds,  g  1721 ,  88  v.  85. 


U.  S.  SURVEYS. 

§  1198.  United  States  sarveyors  may  enter  upon  lands 
in  the  state,  in  the  proper  discharge  of  their  duties.  Any 
person  employed  in  the  execution  of  any  survey  au- 
thorized by  the  congress  of  the  United  States,  may 
enter  upon  lands  within  this  state  for  the  purpose  of 
exploring,  triangulating,  leveling,  surveying,  and  of 
domg  any  work  that  may  be  necessary  to  carry  out 
the  objects  of  existing  laws,  and  may  establish  perma- 
nent stations,  marks,  and  erect  the  necessary  signals 
and  temporary  observatories,  doing  no  unnecessary 
injury  thereby.    [76  v.  57,  g  1.] 

§  1199.  As  to  damages  caused  thereby.  If  the  parties 
interested  can  not  agree  upon  the  amount  to  be  paid 
for  damages  caused  thereby,  either  of  them  may  peti- 
tion the  probate  court  in  the  county  in  which  the  land 
is  situated,  which  court  shall  appoint  a  time  for  a 
hearing  as  soon  as  may  be,  and  order  at  least  fourteen 
days'  notice  to  be  given  to  all  parties  interested,  and 
with  or  without  a  view  of  the  premises,  as  the  court 
may  determine,  hear  the  parties  and  their  witnesses, 
and  assess  damages.    [76  v.  57,  §  2.] 

§  1200.  Tender  of  damages,  etc.  The  persons  so  enter- 
ing upon  land  may  tender  to  the  injured  parties  dam- 
ages therefor,  and  if  in  case  of  application  to  the  pro- 
bate court,  the  damages  finally  assessed  do  not  exceed 
the  amount  tendered,  the  person  entering  shall  re- 
cover costs ;  otherwise  the  prevailing  party  shall  re- 
cover costs.    [76  V.  57,  ?3.] 

§  1201.  Fees  and  costs  for  services.  For  services  and 
proceedings  under  the  three  next  preceding  sections, 
fees  and  costs  shall  be  allowed  as  in  other  cases.  [76 
v.57,K] 
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DI^rrkhilTlON  OF  PROPERTY  FOUND  ON   DEAD    PERSON. 

g  1^24.  Coroner  sball  return  description  of  person  found 
dead.  When  an  inquest  is  held,  the  coroner  shall,  as 
part  of  his  finding,  give  a  description  of  the  person 
over  whose  body  the  inquest  is  held,  which  descrip- 
tion shall  specify  the  name,  age,  sex,  residence,  place 
of  nativity,  color  of  the  eyes,  hair,  marks  and  all  other 
particulai-s  which  may  assist  in  the  identification  of 
the  person ;  and  the  coroner  shall  also  make  an  in- 
ventory of  all  articles  of  property  found  on  or  about 
the  perscm^  and  describe  the  same  as  minutely  as  can 
conveniently  be  done ;  also,  of  all  moneys,  specifying 
the  amount  and  kind,  and  denomination  thereoE 
[53  v,48Jl.] 

^  1226,  Separate  return  of  inventory  and  finding* 
The  inventory  and  the  return,  provided  for  in  §  1224, 
shall  be  made  separately  from  the  finding  as  to  the 
death,  and  shall,  together  with  all  the  articles  and 
monejB  described  in  said  inventory,  be  returned  by 
the  coroner  or  other  officer,  to  the  probate  court. 
[53  V.  4S,  i  3.] 

^  1227.  Disposition  of  property  found  on  deceased  per- 
son* Doty  of  probate  court.  In  case  the  name  of  the 
person  over  whose  body  the  inquest  has  been  held, 
is  unknown,  the  probate  court  shall  make  such  or- 
der for  the  preservation  of  the  property  found  on  the 
person,  other  than  money,  as  may  be  necessary  for 
the  Jutnro  identification  of  said  person;  if  the  same 
ia  known,  it  shall  make  such  other  order  as  may  to  it 
seem  beidt;  the  money  found  shall  be  applied,  i^rst,  to 
pay  the  expenses  of  saving  the  body  of  the  deceased, 
of  the  inquest  and  burial,  and  the  remainder,  if  any, 
shall  he  paid  into  the  county  treasury  and  become  a 
part  oft  lie  general  fund;  but  when  property,  other 
than  money,  is  found  upon  the  person  over  whose 
body  sufh  inquest  was  neld,  and  such  property  is 
not  identified  or  claimed  within  the  period  of  one 
year,  from  the  time  the  probate  court  received  the 
eame,  it  ethall  proceed  to  sell,  at  public  sale,  such 
property,  after  giving  public  notice  for  the  period  of 
ten  days,  in  some  newspaper  of  general  circulation  in 
the  count}',  and  pay  the  proceeds  of  said  sale  into  the 
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county  treasury,  to  become  a  part  of  the  general 
fund  of  said  county:  if,  at  any  time  thereafter,  proof 
is  made  to  the  satisfaction  of  the  probate  court  or  the 
county  commissioners,  of  the  right  of  any  person  or 
persons,  by  inheritance  or  otherwise,  to  said  funds, 
or  any  part  of  the  same,  said  court  or  commissioners 
shall  certify  the  same  to  the  county  auditor,  who 
shall  thereupon  draw  a  warrant  on  the  treasurer  of 
the  county,  m  favor  of  such  claimant  or  claimants, 
for  the  sum  so  paid  into  the  treasury  and  all  probate 
judges  shall  collect  and  pay  into  the  treasury  of  their 
respective  counties  to  be  paid  over,  as  herein  pro- 
vided, all  moneys  of  which  they  are  trustees,  under 
the  provisions  of  the  former  laws  on  this  subject, 
and  the  prosecuting  attorney  of  each  county  is  re- 
quired to  prosecute  all  suits,  in  the  name  of  the 
state,  that  are  necessary  to  enforce  the  provisions  of 
this  section.     [73  v.  247,  ?  4.]  ' 

^1228.  Bight  of  administrator  or  executor.  The 
provisions  of  this  chapter  shall  not  interfere  with  the 
rights  of  any  administrator  or  executor,  appointed 
and  qualified  in  due  course  of  law,  but  such  moneys 
and  effects  shall  be  delivered  up  to  said  administra- 
tor or  executor,  whether  before  or  after  return 
thereof  to  the  court  of  probate.     [53  v.  48,  §  5.] 

Rights  of  widow  as  to  custody  and  control  of  dead  body  oi; 
OTwband.    Next  of  kin  have  no  preference  over,  7  C.  C.  1%. 


SHERIFF  S  FEES.      APPROVAL  OF  BONDS. 

§  1284.  SherifTs  ioes  in  probate  court.  The  sherifi, 
for  performing  the  duties  required  by  law,  in  the 
court  of  probate,  shall  receive  the  same  fees  as  are 
allowed  by  law  for  similar  services  in  the  court  of 
common  pleas,  to  be  taxed  against  the  proper  par- 
ties, by  the  probate  judge.  [73  v.  127,  §  16;  76  v.  117, 
^24.] 

See  $  1230  et  seq. 

§1269.  Probate  judge  may  approve-  of  bond  of  prose- 
cuting attorney.  Before  entering  upon  the  discharge 
of  his  duties,  the  prosecuting  attorney  shall  give 
bond  to  the  state,  with  sureties  to  be  approved  by 
the  court  of  common  pleas  or  the  probate  court,  in 
the  sum  of  not  less  than  one  thousand  dollars,  to  be 
fixed  by  either  of  said  courts,  conditioned  that  he  will 
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faithfully  discharge  all  the  duties  enjoined  upon  him 
hy  law,  and  pay  over,  according  to  law,  all  moneys 
by  him  received  in  his  official  capacity;  which  bond, 
with  the  approval  of  one  of  said  courts  of  the 
amount  thereof  and  sureties  thereon,  and  his  oath  of 
office  indorsed  thereon,  shall  be  deposited  with  the 
county  treasurer.    [50  v.  215,  ?  3.] 

§  1276.  Duties  of  probate  Judge  as  to  ofElcial  bonds  in 
absence,  etc.,  of  prosecuting  attorney.  The  prosecuting 
attorney  shall  prepare  in  legal  form  the  official  bonds 
for  all  county  officers,  and  take  care  that  the  accept- 
ance thereof  by  the  proper  authorities,  the  signing 
thereof,  and  all  the  indorsements  thereon,  are  in  con- 
formity to  law,  and  that  the  same  are  deposited  with 
the  proper  officer ;  and  the  bond  of  no  county  officer 
shall  be  accepted  or  approved  by  the  person  or  tribu- 
nal authorized  to  approve  the  same,  until  the  prose- 
cuting attorney  of  the  proper  county  has  inspected 
the  same,  and  certified  thereon  that  the  same  is  suffi- 
cient ;  provided,  that  in,case  of  vacancy  in  the  office 
of  prosecuting  attorney,  or  of  his  absence  or  disability, 
the  probate  judge  shall  discharge  these  duties. 
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COSTS  AND  FEES. 

1 1334.  Probate  judge  must  report  fees  to  county  aud- 
itor. When.  Each  county  treasurer,  recorder,  sher- 
iff, prosecuting  attorney,  probate  judge,  commission- 
er, and  clferk  of  the  court  of  common  pleas  of  this 
state,  shall  make  returns,  under  oath,  to  the  county 
auditor  of  their  respective  counties,  on  the  first  Mon- 
day of  September  of  each  vear,  of  the  amount  of  fees 
and  moneys  received  by  tnem,  or  due  them  during 
the  year  next  preceding  the  time  of  making  such  re- 
turn.   [70  v.  51,^  1.] 

The  penalty  for  the  neglect  of  this  duty  is  removal  from  office 
and  payment  of  a  fine  not  less  than  two  hundred  and  not  more 
than  one  thousand  dollars  for  the  payment  of  which  sureties 
shall  be  liable  upon  their  bonds,  and  he  shall  pay  to  the  county 
treasury  S200  for  every  such  neglect,  and  for  every  ten  days  such 
neglect  continues  after  the  time  fixed  for  the  report.  Such  pen- 
alties to  be  collected  by  the  county  prosecuting  attorney  and 
paid  over  to  the  county  treasurer,  g  1337. 

gl339.  Clerk  common  pleas,  circuit  and  probate  Judge 
to  make  lists  of  unclaimed  costs.  The  clerk  of  each  court, 
common  pleas  and  circuit,  each  probate  judge  and 
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sheriff  of  each  county,  shall,  on  the  first  Monday  of 
January,  in  each  year,  make  out  two  certified  lists  of 
causes  in  which  money  has  been  paid,  and  which 
have  remained  in  his  hands,  or  any  former  clerk, 
probate  judge  or  sheriff,  for  a  period  of  one  year  next 
preceding  the  said  first  Monday  of  January,  designa- 
ting the  amount,  and  in  whose  hands  the  same  is, 
one  of  which  lists  shall  be  by  said  clerk,  probate 
judge  and  sheriff,  set  up  in  some  conspicuous  place 
m  his  oflfice,  for  the  period  of  thirty  days,  and  the 
other  at  or  on  the  door  of  the  court  house,  on  the 
second  Monday  of  January,  for  the  same  period  of 
time  as  aforesaid,  provided,  that  if  from  any  cause 
the  lists  named  as  aforesaid,  have  not  heretofore  been 
made  as  herein  provided,  the  same  shall  be  pub- 
lished within  sixty  days  from  the  passage  of  this  act 
[86  V.  240  J 

J 1340.  How  unclaimed  costB  disposed  of.  All  such  ad- 
vertised moneys,  fees,  costs,  debts,  damages,  etc.,  re- 
maining in  the  hands  of  such  clerk  or  probate  jud^e, 
and  all  unclaimed  moneys  "  other  than  costs,"  remain- 
ing in  the  hands  of  the  sneriff  from  expiration  of  thirty 
days  from  the  ending  of  the  time  of  such  advertise- 
ment, shall  be  by  said  clerk,  probate  judge  and 
sheriff,  as  aforesaid,  or  the  successor  of  either,  paid 
over  to  the  treasurer  of  the  county,  on  the  order  of 
the  county  auditor,  indicating  in  each  item  in  his 
cash-book  and  docket  the  disposition  made  thereof, 
and  every  sheriff  in  the  state  of  Ohio,  who  retired 
from  office  in  the  month  of  January,  1882,  or  since ; 
and  every  clerk  and  probate  judge  in  the  state  of 
Ohio,  who  retired  from  office  in  the  month  of  Feb- 
ruary, 1882,  or  since,  shall  at  once,  on  the  passage  of 
this  act,  pay  over  to  his  successor  all  other  moneys 
in  his  hands  received  as  such  officer;  and  everv  clerk, 
probate  judge  and  sheriff  hereafter,  immediately  upon 
ceasing  to  be  such  clerk,  probate  judge  or  sheriff, 
shall  pay  over  to  his  successor  aforesaid,  all  moneys 
then  m  his  hands  received  as  such  officer ;  and  any 
person  entitled  to  anjr  money  turned  into  the  treas- 
ury aforesaid  under  this  section,  shall,  upon  demand, 
receive  a  warrant  therefor  from  the  auaitor.  payable 
to  the  order  of  the  person  named  in  the  list  furnished 
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tJae  autUtor  as  hereafter  provided,  upon  the  certifi- 
cate of  the  clerk,  probate  judge  or  sheriflf  in  office  at 
the  time  said  demand  is  made;  and  all  costs  certi- 
fi^  out  of  the  county  treasury  in  criminal  cases,  and 
afterwiirds  collected  and  paid  into  the  hands  of  the 
clerk,  probate  judge  or  sheriff,  and  all  fines  paid  into 
their  baiuds,  shall  be  by  said  clerk,  probate  judge  or 
sheriff  paid  into  the  county  treasury  on  or  before 
the  !:^atarilay  next  preceding  the  beginning  of  each 
term  of  the  court  of  common  pleas,  and  said  clerk, 
pi-obiitt;  jud^  or  sheriff  shall  keep  a  book,  which 
shall  be  (considered  a  part  of  the  records  of  his  office, 
ehowlDg  in  detail  all  the  moneys  paid  by  him  into 
the  founty  treasury,  with  proper  references  showing 
where  eiidi  item  may  be  found  on  their  respective 
ca^h-bfKjks  and  dockets,  giving  the  names  of  parties 
to  wh'jiii  said  money  belongs  in  alphabetical  order ; 
tt  dtnailfd  statement  of  each  item  shall  be  furnished 
to  rfie  cfiunty  auditor,  and  no  clerk,  probate  judge 
or  Bherilf  shall  receive  from  his  successor  in  office 
any  feis  earned  by  him,  which  shall  at  any  tune 
come  into  the  hands  of  said  successor,  until  the  settle- 
ments required  under  this  section  are  all  strictly  com- 
plie<i  with.  For  making  out  lists  as  herein  provided 
lot.  aii<l  payment  of  unclaimed  moneys  into  the  treas- 
ury, the  probate  judge  and  sheriff  shall  be  allowed 
tis'^  per  centum  on  the  amount  so  paid.    [86  v.  240.] 

^  I3il.  Fees  of  county  ofELcers  In  Hamilton  county  to  be 
paid  over  to  county.  The  fees,  costs,  percentages,  pen- 
»lties,  allowances,  and  all  other  perquisites  of  \\-nat- 
ever  kind,  which  by  law  the  clerk  of  the  courts,  pro- 
bate jud^^e,  sheriff,  either  as  such,  or  as  special  master 
eomTnissioner  or  receiver  in  any  case,  treasurer,  aud- 
itoT,  recorder,  and  coroner,  in  Hamilton  county,  may 
always  reeeive  and  collect  for  any  efficient  services 
rendered,  shall  be  received  and  collected  by  said  offi- 
cers, respectively,  for  the  sole  use  of  the  treasury  of 
Enid  county,  as  public  moneys  belonging  to  it,  and 
Rliall  l>e  accounted  for  and  paid  over  as  such  in  the 
maaner  hereinafter  provided.  [77  v.  137,  138.] 

StkL^  J.  u.  6. 1. 
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1 1848.  Quaxtariy  reports  of  fees  sliall  bo  made.  Each 
of  the  several  officers  named  in  the  preceding  section 
shall  report  to  the  county  commissioners  quarter- 
yearly,  during  each  year  of  their  official  term,  a  cer- 
tificate and  sworn  statement  in  detail  of  all  the  costs, 
fees,  percentages,  penalties,  allowances,  and  other  per- 
quisites of  every  kind  charged  in  his  office,  whether 
taxed  in  any  cause,  ipatter  of  proceeding  or  otherwise, 
and  received  by  him  for  services  rendered  during  the 
quarter  next  preceding  the  time  of  making  such  state- 
ment.   [69v.  75,  §2.] 

2 1844.  Account  of  fees,  etc.,  shaJl  be  kept.  Each  of 
said  officers  shall  keep  full  and  regular  accounts,  sub- 
ject at  all  times  to  tne  examination  of  the  county 
commissioners,  of  all  sums  collected  by  him  on  ac- 
count of  official  fees,  costs,  percentages,  penalties,  al- 
lowances and  other  perquisites  of  whatever  kind,  and 
said  books  of  accounts  shall  be  a  part  of  the  recorda 
of  their  respective  offices  and  belong  to  the  county 
and  shall  be  transmitted  to  their  successors  in  office. 

The  penalty  for  non-compliance  with  the  provisions  of  these 
sections  is  removal  from  office,  forfeiture  of  compensation  and 
payment  of  a  fine  of  not  less  than  five  hundred  nor  more  than 
two  thousand  dollars,  g  1348. 

PROCEEDINGS  AGAINST  OPFICEBS  OF  MUNICIPAL   COR- 
PORATIO?^. 

§1732.  Complaint  by  whom  and  how  made.  What 
tooontaiii.  Citation  how  issued  and  served.  On  com- 
plaint, under  oath,  filed  with  the  probate  judge  of 
the  county  in  which  the  corporation,  or  the  larger 
part  thereof,  is  situated,  by  any  elector  of  the  corpor- 
ation, signed  and  approved  by  four  other  electors 
therof,charging  that  any  member  of  the  council  or 
alderman  has  received,  directly  or  indirectly,  any 
compensation  for  his  services  as  councilman,  alder- 
man, committeeman,  or  otherwise,  contrary  to  the 
provisions  of  §  1683,  (1)  or  that  any  alderman,  mem- 
ber of  the  council,  or  any  officer  of  the  corporation, 
is  or  has  been  interested,  directly  or  indirectly,  in 
the  profits  of  any  contract,  job,  work,  or  services,  or 
is  or  has  been  acting  as  commissioner,  architect, 
superintendent,  or  engineer  in  any  work  undertaken 
or  prosecuted  by  the  corporation  contrary  to  the  pro- 
'^'isions  of  i  6976,  (2)  or  that  any  alderman,  member 
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of  council,  or  any  ofucer  of  the  corporation  has  been 
guilty  of  misfeasance  or  malfeasance  in  office,  such 
probate  judge  shall  forthwith  issue  a  citation  to  such 
party,  charged  in  the  complaint,  for  his  appearance 
before  him  within  ten  days  from  the  filing  of  such 
complaint,  and  also  furnish  the  accused  and  city 
solicitor  with  a  copy  thereof;  provided,  that  the  pro- 
bate judge  shall  require  the  party  complaining  to 
furnish  sufficient  security  for  costs  before  acting 
upon  such  complaint.     [68  v.  113, 1 1.] 

1.  No  member  of  the  council  or  board  ol  aldermen  shall  re- 
ceive any  compensation  for  his  services,  either  as  councilman, 
alderman,  committeeman,  or  otherwise,  except  when  acting 
as  judge  of  election,  when  he  shall  receive  such  Qompensation 
as  is  provided  by  law  for  a  j  udge  of  election,  $  1683. 

2.  An  officer  or  member  oi  the  council  of  «ny  municipal 
corporation,  or  township,  who  is  interested,  directly  or  indirectly, 
in  the  profits  of  any  contract,  job,  work,  or  services  for  the  cor- 
poration, or  the  trustee  of  any  township,  or  acts  as  commissioner, 
architect,  superintendent,  or  engineer,  in  any  work  undertaken 
or  prosecuted  by  the  corporation  or  township  during  the  term 
for  which  he  was  elected  or  appointed,  or  for  one  year  thereafter, 
shall  be  fined  not  more  than  one  thousand  nor  less  than  five 
hundred  dollars,  or  imprisoned  not  more  than  six  months  nor 
les^- 1  han  thirty  days,  or  both,  and  shall  forfeit  his  office.    §  6976. 

$1733.  Proceedings  thereon,  On  the  day  fixed  by 
such  judge  for  the  return  of  the  citation,  it  shall  be 
the  duty  of  the  solicitor  to  appear  on  behalf  of  the 
complainant  to  conduct  the  prosecution,  and  the  ac- 
cused may  also  appear  by  counsel,  and  a  time  shall 
be  set  for  hearing  the  case,  which  tiine  shall  not  be 
more  than  ten  days  after  such  return;  and  if  a  jury 
is  demanded  by  either  party,  the  probate  iudge  shall 
direct  the  summoning  of  twelve  men,  in  the  manner 
provided  in  the  seventh  division  of  this  title;*  pro- 
vided^ that  in  villages  and  cities  in  which  there  is  no  ' 
office  of  solicitor,  or  where  the  solicitor  is  accused  of 
any  misfeasance  or  malfeasance  in  his  office,  it  is 
hereby  made  the  duty  of  the  prosecuting  attorney  of 
the  county  to  appear  on  behalf  of  such  complainant 
to  conduct  the  prosecution.  [68  v.  113,  ?  2.1 
*$2240.  .  s 

§1734.  Challenge  of  jurors.  On  the  day  fixed  for 
the  trial,  if  a  jury  is  impaneled,  either  party  may,  in 
addition  to  the  peremptory  challenges  allowed  by 
law  in  other  cases,  object,  for  good  cause,  to  any  jury-, 
man  summoned;  and  any  vacancies  occurring  for  any 
cause,  may  be  filled  by  the  probate  judge  from  the 
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bystanders,  until  the  panel  is  full,  unless  the  party 
charged,  or  his  counsel,  demand  a  special  venire  to 
fill  such  vacancy.    [68  v.  113,  §  3.] 

i  1735.  Tho  trial.  On  the  day  designated  for  the 
trial,  it  shall  take  place,  unless  continued,  on  affidavit 
iorgood  cause,  to  another  fixed  time,  not  exceeding 
ten  days;  and  on  the  trial  it  shall  be  the  duty  of  the 
solicitor  to  appear  for  the  prosecution,  examine  wit- 
nesses designated  by  the  complainant^  and  such 
others  as  he  may  discover,  and  either  party  may  have 
process  from  tl^e  probate  judge  to  compel  the  attend- 
ance of  witnesses.     [68  v.  114,  ?  4.] 

i  1736.  Bemoval  of  officer,  if  fonnd  guilty.  Costs.  If 
the  charges  in  the  complaint  are  sustained  on  the 
trial  by  the  verdict  of  the  jury,  or  the  decision  of  the 
probate  judge  when  there  is  no  jury,  such  judge 
shall  enter  the  charges  and  findings  thereon  upon  the 
record  of  the  court,  and  make  an  order  removing 
such  officer  from  office,  and  forthwith  transmit  a  cer- 
tified copy  of  the  same  to  the  presiding  officer  of  the 
council,  whereupon  the  vacancy  shall  be  filled  as 
provided  by  law ;  and  the  cost  and  expenses  of  the 
trial  shall  be  charged  upon  the  party  filing  the  com- 
plaint, the  accused,  or  the  municipal  corporation,  or 
apportioned  among  them,  as  the  judge  may  see  fit  to 
direct,  and  shall  be  collected  as  in  other  cases ;  pro- 
vided, no  costs  or  expenses  shall  be  charged  to  the 
accused,  if  upon  such  trial  he  is  acquitted ;  and  pro- 
vided further,  that  if  proceedings  in  error  are  insti- 
tuted by  the  officer  complained  of,  to  reverse  or  vacate 
the  order  of  the  probate  court,  such  officer  shall  not 
exercise  the  functions  of  his  office  until  such  order  is 
finally  reversed  or  vacated.    [68  v.  114,  ?  5.] 

Froceedings  on  suspension  of  officer  in  Toledo,  see  g  1720c ;  90 
y.  855.    Removal  of  member  of  B.  P.  I.  Cincinnati,  see  87  v.  62. 


APPROPRIATION  BY  CITIES  AND  VILLAGES  OF  PRIVATE 
PROPERTY   FOR   PUBLIC  USE. 

§  8232.  Purposes  for  which  private  property  may  be  ap- 
propriated. Each  city  and  village  may  appropriate, 
enter  upon  and  hold  real  estate  within  its  corporate 
limits  for  the  following  purposes,  but  no  more  shall 
be  taken  or  appropriated  than  is  reasonablynecessary 
for  the  purpose  to  which  it  is  to  be  applied : 
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1.  For  opening,  widening,  straightening  and  extend^ 
ing  streets,  alleys  and  avenues ;  also  for  obtaining  . 
gravel  or  other  material  for  the. improvement  of  the 
same,  and  for  this  purpose  the  right  to  appropriate 
shall  not  be  limited  to  lands  lying  within  the  limits 
of  the  corporation. 

2.  For  market  space. 

3.  For  buildings  and  structures  required  for  the  use 
of  the  fire  department. 

4.  For  public  halls  and  necessary  offices^ 

5.  For  prisons. 

6.  For  infirmaries.  * 

7.  For  work-houses. 

8.  For  houses  of  refuge  and  correction. 

9.  For  public  hospitals. 

10.  For  public  parks,  after  a  notice  of  not  less  than 
thirty  days  given  in  two  newspapers  of  opposite  poli- 
tics, if  there  be  such  published  in  said  village  or  city, 
or  in  writing ;  and  after  the  proposition  to  purchase 
and  approi)riate  has  been  voted  upon  and  approved 
by  a  majority  of  those  voting  upon  the  proposition ; 
and  for  this  purpose  the  right  to  appropriate  shall  not 
be  limited  to  lands  lying  within  the  corporation ;  and 
after  such  affirmative  vote  the  council  shall  have  the 
right  and  power  to  issue  the  bonds  of  said  village  or 
city,  in  payment  of  the  amount  so  fixed  by  the  court 
by  proceedings  in  condemnation  as  to  the  value  of  said 
property. 

11.  For  gas-works. 

12.  For  water- works ;  and  for  this  purpose  the  ri^ht 
to  appropriate  shall  not  be  limited  to  lands  lying 
within  the  corporation. 

13.  For  school-house  sites  and  grounds ;  and  for  this 
purpose  the  board  of  education  shall  select  the  site 
and  recommend  the  appropriation ;  and  for  university 
sites  and  grounds ;  and  for  this  purpose  the  board  of 
directors  of  a  university  whose  property  is  exclusively 
owned  and  whose  directors  are  appointed  by  the  mu- 
nicipal corporation,  shall  select  the  site  and  recom- 
mend the  appropriation. 

14.  For  pumic  cemeteries;  for  which  purpose  the 
right  to  appropriate  shall  not  be  limited  to  land  lying 
within  the  corporation ;  but  no  land  shall  be  appro- 
priated under  ^is  j)ro vision  until  the  court  is  satisfied 
that  suitable  piemiBes  can  not  \xe  obtained  by  con- 
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tract  upon  reasonable  terms;  and  no  land  shall  be. 
appropriate  upon  which,  there  may  be  a  dwelling- 
bouse,  orchard  or  nursery,  or  any  valuable  mineral  or 
other  medicinal  spring  or  well  actually  yielding  gas, 
oil  or  salt  water ;  nor  shall  land  be  appropriated  for 
such  purpose  within  one  hundred  yards  of  any 
dwelling-house. 

15.  For  public  wharves  and  landings  on  navigable 
waters. 

16.  For  levees  to  protect  against  floods ;  and  for  this 
purpose  the  corporation  shall  have  power  to  appro- 
priate, enter  upon  and  take  private  property  lying 
outside  of  the  corporate  limits,  and  may  extend  and 
strengthen  its  levees  and  embankments  along  a  river 
or  stream  adjacent  to  the  limits  of  the  corporation, 
and  may  widen  the  channel  of  such  river  or  stream. 

17.  For  necessary  bridges. 

18.  For  constructing,  opening,  excavating^  improv- 
ing,  deepening,  enlarging,  straightening  and  extend- 
ing any  canal,  ship  canal  or  water-course,  located  in 
whole  or  in  part  within  the  limits  of  the  corporation, 
which  is  not  owned  in  whole  or  in  part  by  the  state, 
or  by  a  company  or  individual  authorized  by  law  to 
make  such  improvement. 

19.  For  sewers,  drains  and  ditches;  and  for  this 
purpose  the  corporation  shall  have  power  to  appro- 
priate, enter  upon  and  take  private  property  lying 
outside  of  the  corporate  limits ;  but  no  lands  not  sub- 
divided in  lots  or  parcels  of  more  than  ten  (10)  acres, 
or  tenements  annexed  or  appropriated,  shall  be  taxed 
at  a  higher  rate  than  that  in  the  township  from  which 
said  lands  and  tenements  were  taken,  so  long  as  said 
lands  and  tenements -are  used  for  agricultural  pur- 
poses only. 

20.  For  public  urinals,  water-closets  and  privies. 

21.  For  lighting  for  any  public  use.     [91  v.  213.] 
See  $  6414,  notes.    Public  market,  28  Hun.  615;  84  N.J.  L. 

»1: 49  Mich.  249. 

Public  park,  58  Mo.  175;  127  Mass.  408  (citing  cases) ;  45  N.  Y. 
^,  can  not  be  devoted  to  other  uses  destructive  of  the  pur- 
pose, 55  Wis.  328.  The  statute  is  not  objectionable  because  it 
authorizes  the  acquisition  of  land  outside  of  city  limits, 
84  Hun.  441.  Discontinuance.  A)  Bull  451. 

,  Sites  for  school-houses,  33  Vt.  278;  102  Mass.  512;  68  Pa.  St. 
ITO- 48  Mo.  243 ;  7  B.  I.  545. 

Telegraphandtelephoneline8,53  Ala.  211;  43  N.  J.  L.  381. 

Suiiplying  cities  and  towns  with  water  27  Ala.  104;  62  Cal. 
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182;  67  Id,  659;  75  Me.  91;  14  Md.  444 ;  15  Id.  240;  100  Mrta*.  350; 
2  Johns  Ch.  162;  12  Nev.  251;  46  N.  J.  L.  495  s.  c;  47  N.  J.  L.  811. 
Cemeteries,  20  Conn.  466;  43  Jrf.  284;  46  Vt.  218;  driveway  to 
cemetery,  103  Mass.  106,  but  not  fbr  private  cemetery,  66  !N .  Y, 
569:  23  Am.  Rep.  86,  but  that  diflfereut  sums  are  required  for 
rignt  to  bury  in  different  localities  does  not  constitute  the  use 
a  private  one  so  long  as  all  persons  have  the  same  measure 
of  right  for  the  same  amount  of  money^  53  Conn.  551. 


Dwelling-house  does  not  include  orchard,  47  Me.  345.  Field 
not  an  orchard  though  fruit  trees  in  some  part  of  it,  23  Wend.  660. 
Public  landing,  60  Miss.  563 ;  1  Pa.  St.  309 ;  use  for  grain  elevator 


City  Hall,  19  Bull  404.  Property  appropriated  for  one  public 
use  can  not  be  devoted  to  another  which  wholly  supersedes  the 
former  unless  the  power  was  granted  exi^ressly  or  by  necessary 
implication,  48  O.  S.  273.  Under  this  section  municipal  corpor- 
ations can  appropriate  for  necessarv  public  oflaces  or  a  prison, 
land  of  a  railroad  which  is  not  needed  or  used  in  the  operation 
of  its  road  or  conduct  of  its  business.  Id.  In  an  action  to  &sses8 
compensation  to  appropriate  property  for  street  purposes  com- 
pensation shall  be  awarded  for  its  value  at  the  time  of  the  pas- 
sage of  the  condemnation  ordinance,  30  Bull  249. 

J  2232a.  How  real  estate  appropriated  for  park  purposes 
to  cities  of  the  third  grade,  first  class,  and  expenses  paid. 
In  any  city  of  the  third  grade  of  the  first  class  section 
2702  shall  not  apply  to  resolutions  or  ordinances  pro- 
viding for  the  appropriation  of  property ;  and  in  any 
such  city  when  a  petition  therefor,  signed  by  not  less 
than  twelve  resident  freeholders  of  such  city,  shall  be 
presented  to  the  board  of  park  commissioners  praying 
for  the  appropriation  and  purchase  of  any  real  estate 
within  the  corporate  limits  of  such  city  for  the  purposes 
of  a  public  park,  and  describing  such  real  estate,  and 
provision  shall  haye  been  made  or  caused  to  be  made 
by  such  petitioners,  to  the  satisfaction  of  such  board  of 
park  commissioners,  for  the  payment  of  not  less  than 
one-half  of  the  price  of  such  real  estate,  and  of  all 
costs  and  expenses  of  making  such  appropriation,  and 
on  the  recommendation  of  such  board  of  park  com- 
missioners to  the  common  council  of  such  city,  such 
common  council  shall  be  and  are  hereby  authorized 
by  the  passage  of  an  ordinance  therefor,  to  direct  and 
cause  the  necessary  steps  to  be  taken  and  proceedings 
to  be  had  as  provided  in  this  chapter,  for  the  purchase 
and  appropriation  of  such  real  estate  for  the  purposes 
of  a  public  park,  without  submitting  the  proposition 
therefor  to  the  electors  of  such  city ;  and  any  such 
city  may,  and  is  hereby  authorized  to,  issue  and  sell 
its  bonds  to  pay  for  its  share  of  the  cost  of  any  real 
estate  acquired  under  the  provisions  hereof,  which 
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bonds  shall  draw  Interest  at  a  rate  not  Tn  excess  of 
{four  and  one-half)  per  cent  per  annum,  payable 
semi-annually,  and  shall  mature  at  not  to  exceed 
twenty  years  after  date  of  their  issue,  and  be  sold  at 
not  less  than  par  and  accrued  interest,  and  in  accord- 
ance with  law.    [88  v.  30.] 

^2233.  Additional  purposes  for  wUch  appropriation 
may  be  made.  The  power  to  appropriate  may  also  be 
exercised  for  the  purpose  of  opening  or  extending 
streets  or  alleys  across  railway  tracks,  and  lands  held 
or  owned  by  railway  companies,  and  for  the  purpose 
of  constructing  any  of  the  improvements  provided  for 
in  subdivision  18  of  ?  1692  of  the  Revised  Statutes  of 
Ohio,  where  such  appropriation  will  not  unnecessarily 
interfere  with  the  reasonable  use  of  the  property  so 
crossed  by  any  suQh  improvement ;  such  power  may 
also  be  exercised  where  it  is  necessary  to  acquire  the 
right  of  way  to,  or  additional, ground  for,  the  enlarge- 
ment or  improvement  of  the  public  work  herein 
specified;  and  whenever  material  is  required  for 
the  construction,  improvement,  or  repair  of  such 
work,  the  corporate  autjiorities  are  empowered  to  ap- 
propriate and  take  the  same,  and  for  this  purpose 
they  may  go  outside  of  the  corporate  limits.  [87  v. 
169;  70v.  175,  §608.] 

The  power  to  extend  streets  over  railroad  tracks  was  conferred 
by  the  general  authority  to  take  land  for  street  purposes,  but 
the  former  use  could  not  thereby  be  defeated,  23  O.  S.  510.  Pre- 
vious agreement  between  railroad  company  and  city  with  refer- 
ence to  the  extension  of  streets  across  the  track  which  will  stop 
the  company  from  claiming  that  such  extension  can  not  be 
made,  3  C.  C.  456.  Land  subject  to  a  public  use  may  not  be  con- 
demned for  a  second  public  use  inconsistent  with  the  first,  4  Bull 
201.  What  jurisdictional  facts  must  first  be  heard  and  determ- 
ined, 7  C.  C.  293.    Measure  of  damages.    Id. 

i  2234.  Concurrenoe  of  two-thirds  of  council  neces- 
lary  for  condemnation,  etc.  No  improvement  requir- 
ing proceedings  for  the  condemnation  of  private 
property  shall  be  made  without  the  concurrence  in 
the  by-law,  ordinance,  or  resolution  directing  the 
same,  of  two-thirds  of  the  whole  number  of  the 
members  elected  to  the  council.     [66  v.  236,  §  511.] 

See  29  O.  S.  69.    Trustees  of  hamlet,  §  1652, 

^  2235.  Resolution  declaring  intention  to  appropriate— 
CindnnatL  When  it  is  deemed  necessary  by  any  niu- 
nidpal  corporation  to  appropriate  private  property  aa 
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hereinbefore  provided,  the  council,  board  of  legisla- 
tion or  other  legislative  body,  as  the  case  may  be, 
shall  order  by  a  yea  and  nay  vote,  of  which  due  rec- 
ord shall  be  made  and  kept,  a  resolution  prepared 
declaring  such  intent,  defining  therein  the  purpose  of 
the  appropriation,  and  setting  forth  a  pertinent  de- 
scription of  the  property  designed  to  be  appropriated ; 
and  immediately  upon  the  introduction  of  such  a  res- 
olution, and  before  the  passage  of  the  same,  the  mayor 
of  the  corporation  shall  cause  written  notice  of  such 
resolution  to  be  given  to  the  owner  or  owners  of  every 

Eiece  of  property  sought  to  be  appropriated,  or  to  his, 
er,  or  their  authorized  agent,  if  the  owner  is  a  non- 
resident of  Ithe  county  in  which  the  corporation  is 
located,  and  such  written  notice  shall  be  served  by  an 
'Officer  of  the  corporation,  designated  for  the  purpose, 
and  return  made  by  such  officer  in  the  same  manner 
as  is  provided  by  law  for  the  service  of  summons  in 
>civil  actions,  and  in  case  neither  owner  nor  agent  of 
any  property  sought  to  be  appropriated  can  be  found, 
notice  shall  be  given  by  publication  for  three  consec- 
utive weeks  in  a  paper  of  general  circulation  in  the 
<;orporation  ;  and  no  action  shall  be  taken  upon  such 
resolution  until  all  the  owners  of  property  sought  to 
be  appropriated  shall  have  had  notice  as  herein  pro- 
vided ;  and  on  the  passage  of  such  resolution  the  yeas 
and  nays  shall  be  taken  and  entered  on  the  record  of 
the  proceedings  of  the  council  or  legislative  body  ;  pro- 
Tided,  that  in  cities  of  the  first  grade  and  of  the  first 
class,  containing  a  board  of  legislation  and  a  board  of 
administration,  said  notices  shall  not  be  given  or 
served  after  said  resolution  has  been  ordered  pre- 
pared unless,  nor  until  after  said  order  is  concurred 
m  by  said  board  of  administration,  nor  shall  any  ac- 
tion be  taken  after  the  passage  of  and  under  any  such 
resolution  unless,  nor  until  after  the  same  has  been 
approved  by  said  board  of  administration.  [91  v.  127; 
66  V.  236,  i  512.] 

Municipal  corporation  passing  an  ordinance  when  it  is  deemed 
necessary  to  extend  a  street  as  provided  by  §  2642  need  not  also 

?ass  the  resolution  to  the  same  effect  as  provided  in  this  section, 
Bull  273;  7  Rec.  734.  The  recommendation  of  the  board  of  im- 
provements is  not  necessary  to  enable  a  citv  council  to  pass  an 
ordinance  to  condemn  property.  The  measure  of  damages  is,— 
I.  The  land  actually  used  and  taken  for  each  street.  2.  The  ourden 
that  will  be  imposed  upon  the  company  by  the  opening  of  each 
■street  that  the  statutes  require  a  company  to  maintain,  etc.    3. 
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The  actual  damages  sustained  to  the  remainder  of  the  railroad 
yard  by  reason  of  the  interference  by  the  city  with  the  use  of 
the  yard  in  the  opening  and  extension  of  each  street  without 
reference  to  the  opening  and  extension  of  any  other  street,  7  C. 
C.  293 :  but  see  as  to  Cincinnati.  ?  2235a. 

§  2235a.  Resolution  or  ordinance  appr<H>nating  pri- 
vate property  in  Cincinnati.  In  cities  of  the  first  grade 
of  the  first  class  no  resolution  or  ordinance  for  the 
appropriation  of  private  property  shall  take  efiect 
unless  such  resolution  or  ordinance  is  concurred  in  by 
the  board  of  administration  of  such  city,  and  unless 
approved  by  the  mayor,  or,  in  case  of  his"  disapproval, 
IB  passed  over  his  veto  in  the  manner  provided  by  law. 
[91  V.  49.] 

§  2236.  Application  to  court,  etc.  Upon  the  pas- 
sage of  the  resolution  by  the  requisite  majority,  ap- 
plication in  writing  shall  be  made  to  the  court  of 
common  pleas  of  the  proper  county,  or  to  a  judge* 
thereof  in  vacation,  or  to  the  probate  court  of  the 
county,  which  application  shall  describe,  as  correct- 
ly as  possible,  the  property  to  be  taken,  the  object 
proposed,  and  the  name  of  the  owner  of  each  lot  or 
parcel  of  the  property.    [66  v.  236,  2  513. 

Form  of  application.— City  [or  village  of v  [All  in- 
terested parties]  defendants.  Probate  court county,  Ohio. 

The  piaintiflr  represents  that  it  is  an  incorporated  city  \or 

village]  of  the grade class  under  the  laws  of  Ohio\  and 

that  Its  council  by  an  ordiqance  L  or  resolution]  passed  on  the 
day  of 188 — the  yeas  and  nays  being  taken  and  en- 
tered on  the  proceedings  of  said  council  and  two-thirds  of  all 
the  membei*s  elected  to  said  council  concurring  therein,  did  de- 
clare that  it  was  deemed  necessary  to  condemn  and  appropri- 
ate the  property  hereinafter  described  for  public  purposes 
{here  8tat€  the  purpose  of  the  appropriation]  as  will  appear 
rem  a  duly  certified  copy  of  the  ordinance  [or  resolution] 
hereto  attached  and  made  part  hereof.  That  said  property  is 
describetl  as  follows :  [Here  describe  the  whole  tractT\  T^hat 
the  several  parties  made  defendants  herein  own  or  claim  to 
own  or  have  some  title  or  interest  in  said  property  as  desig- 
nated and  shown  on  the  plat  filed  herewith  and  made  part 
hereof  and  divided  into  lots  or  parcels  as  follows,  viz:  Lot  No. 
[here  describe  each  lot  or  par cet and  give  the  names  of  the  own- 
ers arid  persons  having  an  interest  therein,]  Wherefore  plain- 
tiff asks  the  court  to  cause  a  jury  to  be  impaneled  for  an  in- 
quiry and  assessment  of  compensation  to  be  paid  by  said  city 
for  village]  for  said  property  condemned  as  above  set  forth. 
And  plaintiff  asks  that  upon  payment  into  court  or  to  the 
proper  owners,  defendant  herein  of  an  amount  of  compensa- 
tion equal  to  the  sum  so  assessed  as  the  value  of  the  parcels  of 
ground  above  described,  the  appropriation  of  such  land  may 
be  allowed  and  possession  awarded  according  to  law,  and  that 
the  court  will  divide  the  sum  so  paid  or  order  its  distribution 
among  the  several  claimants  in  respect  to  their  interests  in  the 
property.  Solicitor  of 


188— at— o'clock— M.  to  impauel  a  jury  to  assess  the  compensation 
to  be  paid  by  said  city  [  or  village]  to  the  owners  of  the  following 
described  real  estate.    \Descrihe  entire  strip,  and  lots  into  which 
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3  2237.  Service  of  notice  to  owners  of  property,  etc* 
Notice  of  the  time  and  place  of  such  application  shall 
be  given  personally  in  the  ordinary  manner  of  serving 
legal  process,  to  all  the  owners  or  agents  of  the 
owners  of  the  property  sought  to  be  appropriated, 
resident  in  the  state,  whose  place  of  residence  is 
known ;  and  to  all  others,  by  publishing  the  substance 
of  the  application,  with  a  statement  of  the  time  and 
place  at  which  it  is  to  be  made,  for  three  weeks  next 
preceding  the  time  of  the  ap^plication,  in  some  news- 
i)aper  of  general  circulation  in  the  county.  [72  v.  25, 
^  514.] 

Notice  by  publication.^liegaX  notice.    A.  B.  who  resides  in 

—county Indiana,  and  all  other  persons  interested 

in  the  property  hereafter  described,  are  hereby  notified  that  an 
application  in  writing  substantially  as  herein  set  forth  will  be 

made  by  the  city  [or  village]  of to  the  Hon. judge 

•of  the  probate  court  of county,  Ohio,  on— day  of 

,..«      .     ..,_.,_    -  ._ .  ''    -y  to  assess  the  compensation 

)  the  owners  of  the  following 
lire  strip  J  and  lots  into  which 
it  is  divided^  giving  the  names   of  the  owners]  said  property 

resolu- 
_  ^  [or  vil- 
lage] on day  of 189— and  plalntiflf  asks  that  upon  payment 

into  court  or  to  the  proper  owners  the  defendants,  Qf  the  amount 
of  compensation  equal  to  the  sum  so  assessed  as  the  value  of 
the  parcels  of  ground  described  in  said  application,  the  appro- 
priation of  said  land  may  be  allowed  according  to  law  and  that 
the  court  will  divide  the  sum  so  paid  or  order  its  distribution 
among  the  several  claimants  in  i*espect  to  their  interests  in  the 

property.  Solictor  for  said  city  [or 

village.] 

Mortgagee  whose  mortgage  is  recorded  an  "owner"  within 
the  meaning  of  the  section  and  entitled  to  notice,  1  C.  C.  R.  49, 
and  if  the  pi'operty  is  taken  without  notice  to  him  he  may  sue 
the  corporation  and  recover  damages.  Id.  Service  at  resi- 
-dence  within  jurisdiction  good,  2  Bull  142.  See  .generally  48  O. 
fi.  290. 

2  2238.  Court  to  fix  time  for  assessment  of  compensa- 
tion by  jury.  If  it  appear  to  the  court  or  judge  that 
such  notice  has  been  served  five  days  before  the  time 
of  the  application,  or  has  been  published  as  provided 
in  the  preceding  section,  and  that  such  notice  is 
reasonably  specific  and  certain,  the  court  or  judge 
may  set  a  time  for  the  inquiry  into  and  assessment 
of  compensation,  by  a  jury  of  twelve  men,  unless  all 
the  parties  agree  upon  a  less  number,  who  shall  be 
duly  sworn  to  discharge  that  duty.    [66  v.  236,  i  516.] 

Entry.— [Title.]— TMs  case  coming  on  to  be  heard  upon  the 
application  of  tlip  city  [or  village]  or- to  impanel  a  jury 
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to  assess  the  compensation  to  be  paid  to  the  owners  of  the 

Sroperty  described  in  said  application  and  \^\e  court  finding 
lat  all  the  resident  defendants  have  been  duly  served  with  no- 
tice of  the  pendency  of  the  application  in  the  ordinary  manneif 
of  serving  legal  process  at  least  five  days  prior  to  this  applica- 
tion and  that  all  non-re<»ident  defendants  have  been  served 
with  notice  by  the  publication  of  the  substance  of  the  applica- 
tion in  the — ■_ — ; — a  newspaper  of  general  circulation  in  the 

county  for  three  consecutive  weeks  from  and  after  the day 

of 188 — and  that  all  other  proceedings  are  regular  and 

valid,  does  hereby  oi-der  and  adjudge  that  a  jury  be  impaneled 

on  the day  of 188— at— o'clock— m.  for  the  pui-pose  of 

assessing  the  compensation  to  be  paid  for  said  property. 

Order  to  summon  jury. — State  of  Ohio— —county,  pro- 
bate court.    To  Esq.  Sheriff  of county,  greeting. 

We  command  that  you  summon  the  following  named  per- 
sons, judicious  men,  having  the  qualifications  of  electors,  to  be 

and  appear  before  the  Honorable ^judge  of  the  probate 

court,  within  and  for  said  county,  at  the  court  house  in 

on  the day  of A.  D.  18 — at— o'clock— m.  and  so  from 

day  today  until  discharged,  then  and  there  to  serve  as  jurors 
In  and  for  said  county  to-wit,  [here  (five  list  of  jurors,] 

And  have  then  and  there  this  writ. 

In  witness  whereof,  1  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  said  court  at this day  of 188—. 

probate  judge. 

J  2289.  Special  term  of  common  pleas  tdaj  be  had.  If 
the  application  be  in  the  court  of  common  pleas,  and 
such  court  is  not  in  session  on  the  day  fixed  for  the 
inquiry  and  assessment  of  compensation,  the  jud^e 
of  the  court  of  common  pleas  of  the  subdivision  m 
which  the  property  is  situated,  or  in  case  of  his 
absence,  interest,  or  disability,  any  other  judge  of 
the  court  within  the  district,  shall  hold  a  special 
term  of  court  for  the  purpose  of  hearing  and  determ- 
ining such  inquiry  and  assessment,  and  shall  direct  a 
jury  to  be  summoned  for  the  purpose  of  making  such 
inquiry,  in  the  same  manner  that  petit  jurors  are 
summoned  in  the  court  of  common  pleas  for  other 
purposes.     [66  v.  237,  §  616.] 

2  2240.  How  jiixori  drawn  in  probate  court.  If  the 
application  be  in  the  probate  court,  the  clerk  of  the 
court  of  common  pleas  of  the  county  shall,  on  the 
day  fixed  for  the  application,  in  the  presence  of  the 

E rebate  judge,  draw  twelve  names,  or  such  less  num- 
eras  may  be  agreed  upon  by  the  parties,  from  the 
box  containing  the  names  of  persons  selected  as 
jurors  for  the  county ;  and  the  persons  so  drawn  shall 
be  summoned  and  serve  as  the  jury,  unless  excused 
or  set  aside  by  the  court  for  good  cause  shown ;  and 
if,  for  any  cause,  the  panel  is  not  full,  the  probate 
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jadge  shall  fill  the  same  from  the  bystanders.    [66  v. 
23?;^  517].        • 

Pr<iTn?rlr  owners  are  only  entitled  to  two  peremptory  chal- 
leiiiTi'd.  hi  Jfeull  404. 

i  2341.  Inqairy  to  be  at  time  fixed.  The  inquiry  and 
assessment  shall  be  made  at  the  time  appointed;  un- 
less, for  good  cause,  continued  to  another  day.  [66  v. 
237,  'i  j-iiy]. 

^  2342.  View  of  premises  may  be  required.  A  view 
of  tlit^  premises  shall  be  ordered  when  desired  by 
tht,  jiirVf  or  demanded  by  a  party  interested  in  the 
procet-ding.     [66  V.  237,  ?  510J. 

cSco  V3  EuU  258. 

'4^  2S43.  Guardian  ad  litem  for  infants,  etc.  If,  at  the 
tiint^  oi  Buch  application,  it  appear  that  any  of  the 
ownern  of  the  property  sought  to  be  appropriated  are 
infant*!,  or  insane,  and  that  they  have  no  guardian,  a 
j^uardbiji  ad  litem  shall  be  appointed  to  act  in  their 
behalf.    [66  V.  237,  g  520.] 

I'nif'ri  Ungs  to  assess  compensation  lor  property  of  minor 
inviiLi^E  LLii  less  guardian  ad  litem  appointed  tnoiign  minor  is 
u(!tiia1h  i\  presented  in  the  case  by  an  attorney  employed  by 
Uig  ^if'iuiil  guardian  and  the  fact  of  minority  is  not  known  un- 
til nftirr  the  trial,  Ham.  Dist.  Ct.  under  act  1852,  cited  in  Peck's 
Mtin,  I  \tr\i,  254. 

'i  2044.  Maps,  plats,  etc.,  may  be  required  of  corpora- 
tion.  The  corporation  may  be  required  to  file  a  more 
full  and  accurate  description  of  the  property  to  be 
taken,  and  the  object  proposed,  and  maps,  plats,  and 
eiirveys,  if,  in  the  opinion  of  the  court,  the  same  are 
neceis^ary  and  proper.    [66  v.  237,  §  521.] 

XoL  i'l'i'or  to  permit  copy  of  plat  from  which  computations 

of  uiiirnn'i  r  made,  to  be  given  to  jui-y.    32  O.S.  215. 

§  S545.  Howjnry  to  return  assessment.  Open  and  close 
of  case.  Assessment  when  building  situated  partly  on 
adjoining  land.  The  assessment  shall  be  in  writing, 
signi"!  l>y  the  jury,  and  shall  be  so  made  that  the 
ainijuTit  payable  to  each  owner  may  be  ascertained 
eitbt  r  !►>  allottingitto  each  ownerby  name,  or  on  each 
lot  or  pi>rcel  of  land ;  the  owners  shall  have  the  right 
to  open  iiQd  close  the  case  in  the  introduction  of  evi- 
dence and  the  argument,  but  not  more  than  two 
counsel  shall  be  heard  for  the  city  or  the  owners  of 
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any  separate  lot  or  tract,  unless  the  court,  for  good 
cause,  direct  otherwise :  and  the  inquiry  and  assess- 
ment shall,  in  other  respects,  be  made  by  the  jury,, 
under  such  rules  and  regulations  as  shall  be  given  by 
the  court;  and  when  a  building  or  other  structure  is 
situated  partly  upon  the  land  sought  to  be  appropri- 
ated, and  partly  upon  adjoining  land,  and  such  struc- 
ture can  not  be  divided  upon  the  line  between  such  two 
tracts  of  land  without  manifest  injury,  the  jury,  in 
assessing  the  compensation  to  any  owner  of  the  lands, 
shall  assess  the  value  of  the  same  exclusive  of  the 
structure,  and  make  a  separate  estimate  of  the  value 
of  the  structure ;  the  owner  of  the  structure  may  elect 
to  retain  the  ownership  of  the  same,  and  to  remove 
it,  or  to  accept  the  value  thereof  as  estimated  by  the 
jury ;  if  he  fail  to  make  such  election  within  ten  daya 
from  the  report  of  the  jury,  or  within  ten  days  from 
the  termination  of  the  cause  in  any  higher  court  ta 
which  it  may  be  taken,  he  shall  be  deemed  to  have 
elected  to  retain  and  remove  the  structure ;  but  if  he 
elect  to  accept  the  value  of  the  structure,  the  title 
thereto  shall  vest  in  the  city  or  village  making  the 
appropriation,  which  shall  have  the  right  to  enter 
upon  the  land  for  the  purpose  of  removing  the  struct- 
ure therefrom.    [66  v.  237,  i  522 ;  76  v,  79,  ?  14.] 


Verdict.— [Title.] — We,  the  jurors  in  this  case,  having  in- 

epected  the  premises  of  said and  having  heard  the 

testimony  offered  by  the  parties,  the  arguments  of  counsel  and 
charge  of  the  court,  do  award  and  determine  that  the  said 


'the  land  belonging  to which  land  is  desicnated  as 

parcel in  the  application  herein,  which  is  appropriated  by 

the  city  of lor  the  purpose  of without  de- 
duction for  benefits  to  any  land  of  said derived,  or  to  be 

derived,  by  the . 

And  we  do,  also  find  and  determine  that  the  residue  of  the 
premises  of  said will  be  rendered  less  valuable  by  rea- 
son of  said  appropriation  in  the  sum  of dollars,  without 

deduction  for  oeneflts  to  any  land  of  said derived,  or 

to  be  derived  by  the ■'. 

And  we  do  also  find  and  determine  that  the  building  partly 
situated  upon  the  premises  appropriated  as  aforesaid  is  worth 

the  sura  of dollars,  without  deduction  for  any  benefits  to 

[Signed.] 

corporation  was  entitled 
►  open  and  close,  32  O.  S.  215,  see  $  6414  notes  compensation, 
evidence,  etc.,  16  Bull  258. 

i  2246.    Verdict  in  whole  or  in  part.    The  jury  shall 
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T^e  sworn  to  make  the  whole  inquiry  and  assessment, 
but  may  be  allowed  to  return  a  verdict  as  to  part,  and 
be  discharged  as  to  the  rest,  in  the  discretion  of  the 
court;  and  in  case  a  jury  is  discharged  from  render- 
ing a  Verdict  in  whole  or  in  part,  another  shall  be 
drawn  and  impanelled  at  the  earliest  convenient 
time,  who  shall  make  the  whole  inquiry  and  assess- 
ment, or  the  part  not  made,  as  the  case  may  be.  [66 
V.  237,  §  523.J 

J  2247.  Orders  as  to  payment  or  deposit  of  assessment. 
When  the  assessment  has  been  made  by  the  jury,  the 
court  shall  make  such  order  as  to  payment  or  de- 
posit by  the  corporation  as  may  seem  proper;  such 
order  shall  designate  the  time  ana  place  of  paylnent 
or  deposit,  the  persons  entitled  to  receive  payment, 
and  the  i)roportion  pavable  to  each;  and  the  court 
may  require  adverse  claimants  for  any  part  of  the 
money  or  proi)erty,  to  interplead  and  fully  determine 
their  rights  in  the  same  proceeding.  [66  v.  238, 
§524.] 

The  property  owners  are  not  entitled  to  separate  juries  for 
each  8ei)arate  lot  or  parcel,  and  are  not  entitled  to  demand 
struck  juries  for  each  separate  lot  or  parcel,  19  Bull  404;  see 
$6422. 

§  2248.  Order  as  to  time,  etc.,  possession  to  be  taken. 
The  court  may  direct  the  time  and  manner  in  which 
possession  of  the  propertv  condemned  shall  be  taken 
or  delivered,  arid  may,  if  necessary,  enforce  any  or- 
der giving  possession.    [66  v.  238,  g  525.  J 

Final  decree.— [Title.]— This  cavLse  coming  on  to  be  heard' 
upon  the  application  of  tne  city  [or  village]  of for  the  as- 
sessment or  compensation  to  he  paid  to  the  owners  of  the  lots 
described  in  the  application  and  all  interests  therein  appro- 
priated by  the  said  city  [or  village]  for purposes  [state  the 

purpose  of  the  appropriation]  and  all  parties  having  been 
auly  and  legally  served  with  process  and  a  juiy  having  been 
,  impanelled  to  assess  the  compensation  and  having  viewed 
the  premises,  heard  the  testimony  of  witnesses,  the  arguments 
of  counsel  and  the  charge  of  the  court  and  having  returned 
their  verdict  into  court  assessing  the  compensation  to  be  paid 
for  the  several  lots  therein  mentioned  as  follows:  [copy  ver- 
dict.] And  the  court  having  examined  all  the  proceedings 
herein  finds  them  all  regular  and  according  to  law  and  does 
further  find  that  said  lots  of  land  and  the  several  interests 
therein  belonged  to  the  persons  whose  names  are  set  opposite 
to  them  as  follows.  It  is  therefore  ordered  and  adjudged  that 
aaid  verdict  and  the  several  assessments  made  therein  be  and 
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are  hereby  confirmed.  It  is  further  ordered  that  said  corpora- 
tion pay  [or  secure  to  be  paid  by  a  deposit  of  money  under  the 
direction  of  this  court!  within days  the  amount  of  com- 
pensation so  assessed  for  the  use  of  the  following  named  per- 
sons [give  names  of  owners  and  amount  of  compensation  aS' 
sessed  to  each.]  And  it  is  further  ordered  that  upon  payment 
\or  deposit  J  by  said  corporation  of  the  several  amounts  allotted 
by  the  jury  to  the  persons  above  mentioned  as  the  owners  of  the 
several  lots,  or  into  court,  that  ihe  city  [or  village]  shall  be  en- 
titled to  all  interests  and  estate  in  and  to  the  possession  of  the 
lots  above  mentioned  and  that  an  order  shall  issue  to  the  sheriff 
of county  to  put  the  plaintiff  in  possession  of  said  prop- 
erty and  interests.  It  is  further  ordered  that  said  corporation 
Trithin  — days  ffrom  this  date,  pay  the  costs  herein,  taxed  at 
dollars. 

f  2249.  Costs,  how  paid.  The  costs  occasioned, by 
the  inquiry  and  assessment  shall  be  paid  by  the  cor- 
poration, and  the  other  costs  which  may  arise  shall 
be  charged  or  taxed  as  the  court  in  its  discretion  may 
direct.  Provided,  that  at  or  after  the  time  of  makmg 
the  application  for  a  jury,  the  person  representing  the 
corporation  may  file  in  court  a  written  offer  to  confess 
judgment,  for  an  amount  to  be  stated  and  the  costs 
then  made,  in  favor  of  any  owner  who  in  any  manner 
enters  an  appearance,  or  upon  whom  or  whose  agent 
personal  service  of  the  notice  may  have  been  made ; 
whereupon,  if  such  owner  shall  refuse  to  accept  such 
offer,  in  full  of  his  demands,  and  on  the  trial  shall  not 
recover  more  than  was  so  offered  to  be  confessed,  such 
owner  shall  pay  all  the  costs  incurred  -after  the  offer 
was  made.  The  foregoing  provisions  shall  apply  to 
all  cases  for  the  assessment  of  damages  under  sub- 
division eleven  of  "chapter  4  of  this  division;  and  an 
offer  so  made  as  aforesaid  shall  be  governed  by  the 
provisions  of  section  5142  of  the  revised  statutes  of 
Ohio.    [88  V.  560.] 

§  2250.  No  delay  from  doubt  of  ownership.  No  delay 
in  making  an  assessment  of  compensation,  or  in  tak- 
ing possession,  shall  be  occasioned  by  any  doubt 
which  may  arise  as  to  the  ownership  of  the  property, 
or  any  part  thereof,  or  as  to  the  interests  of  the  re- 
.spective  owners;  but  in  such  cases  the  court  shall 
require  a  deposit  of  the  money  allowed  as  compen- 
sation for  the  whole  property  or  the  part  in  dispute  ; 
and  in  all  cases,  as  soon  as  the  corporation  shall  have 
paid  the  compensation  assessed,  or  secured  its  pay- 
ment by  a  deposit  of  money  under  the  order  of  court, 
possession  of  'the  property  may  be  taken,  and  the 
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rublic  work  or  improvement  progress.  [66  v.  238, 
.  527.] 

§2251.  Interested  parties  may  give  bond,  etc.  Any 
person  interested  in  the  appropriation  of  private  land 
for  a  street,  alley,  or  public  nighway,  may,  before 
or  after  the  passage  of  an  ordinance  for  the  open- 
ing of  such  street,  alle^,  or  public  highway,  or 
before  or  after  application  to  the  court,  execute 
his  bond,  payable  to  the  corporation,  to  the  accept- 
ance of  the  council,  conditioned  for  the  payment 
of  all  damages  which  may  be  assessed  by  the  jury  • 
and  such  bond  shall  be  good  in  law,  and  if  such 
bondsmen  pay  or  deposit  according  to  the  order  of 
the  court,  then  such  street,  alley  or  highway  shall  be 
opened;  or  the  corporation  may,  at  its  discretion, 
make  such  payment  or  deposit,  and  collect  by  law 
the  amount  of  such  damages  of  such  bondsmen,  with 
or  without  costs,  as  the  court  may  direct.  [66  v.  238. 
?  528.] 

§  2252.  Review  of  proceedings  by  motion  for  new  trials 
and  petition  in  error.  Whoever,  being  directly  inter- 
ested, feels  aggrieved  by  the  verdict  or  finding,  or 
any  decision  or  judgment  of  the  probate  court  or  court 
of  common  pleas  in  any  such  proceeding,  shall  have 
remedy  by  motion  for  new  trial  and  petition  in  error^ 
as  in  other  cases.    [66  v.  23d,  ?  529.] 

§  2253.  When  execution  of  order  may  be  suspended. 
When  such  petition  is  filed,  the  court  of  common 
pleas  or  probate  court,  as  the  case  may  be,  may  sus- 
pend the  execution  of  any  order  which  may  have 
been  made,  on  such  terms  as  may  be  deemed  proper, 
and  mav  require  a  bond  with  security  for  the  pay- 
ment of  any  damages  or  costs  which  may  be  thereby 
occasioned ;  but  in  all  cases,  whether  upon  error  or 
upon  appeal,  as  provided  for  in  §  2254,  where  the 
municipal  corporation  pays  or  secures  by  a  deposit 
of  money  the  compensation  assessed  by  the  jury,  and 
gives  such  security  as  may  be  deemed  adequate  to 
pay  any  further  compensation  and  all  damages  and 
costs  which  may  thereafter  be  adjudged,  and  the 
right  to  take  and  hold  the  property  condemned  shall 
not  be  aflfected  by  any  such  review  or  appeal.  [86  v.  144.} 

21  Bull.  10. 

§  2264.    Appeal  to  court  of  common  pleas.     Where 
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the  proceeding  is  had  in  the  probate  court,  any  party 
interested  in  the  inquiry  and  assessment  may  take 
an  appeal  to  the  court  of  common  pleas;  and  there- 
upon the  same  proceedings  shall  be  had  as  if  the  ap- 
plication had  been  originally  made  in  that  court,  ex- 
cept that  the  corporation  shall  not  be  required  to 
give  notice  of  its  application,  and  the  inquiry  and  as- 
sessment shall  be  limited  to  the  case  of  the  party  tak- 
ing the  appeal;  and  the  court  shall  make  such  order 
for  the  payment  of  the  costs  accruing  upon  the  ap- 

real  as  may  seem  equitable  and  just.  [66  v.  239, 
531.] 

^  225&  Notice  of  intention  to  appeal.  Bond.  The 
party  desirous  of  appealing,  shall,  within  ten  days 
after  the  date  of  the  final  order  determining  the 
rights  of  such  party,  file  with  the  probate  judge  no- 
tice of  his  intention  to  appeal;  and  shall  further, 
within  twenty  days  after  the  making  of  the  order, 
give  a  written  undertaking  to  the  adverse  party, 
with  one  or  more  sufficient  sureties  to  be  approved 
by  the  probate  judge,  conditioned  that  the  party  ap- 
pealing shall  abide  by  and  perform  the  order,  judg- 
ment, or  decree  of  the  appellate  court,  and  pay  all 
costs  or  moneys  which  may  be  awarded  against  sucb 
party  by  the  appellate  court.    [66  v.  239,  ?  532.] 

See  form,  $  6408. 

J  2256.  Appeal  by  gnardian,  executor,  etc.,  and  mar- 
ried woman.  When  the  appeal  is  taken  by  a  person 
as  guardian  executor,  or  administrator,  who  has 
given  bond  as  such  in  the  state,  no  undertaking  shall 
be  required  from  such  guardian,  executor,  or  admin- 
istrator; and  when  an  appeal  is  taken  by  a  married 
woman,  her  liabihty  shall  be  the  same  as  if  she  had 
been  sole.    [66  v.  239,  g  533.] 

§  2257.  Probate  court  shall  famish  transcript.  The 
probate  judge  shall,  upon  the  giving  of  the  under- 
taking as  provided  in  |  2255,  or  upon  the  filing  of  no- 
tice or  the  intention  to  appeal  where  no  undertaking 
is  required,  prepare  an  authenticated  transcript  of 
the  docket  or  journal  entries,  and  of  the  order  or  de- 
cision appealed  from,  which  shall  be  forthwith  filed 
with  the  clerk  of  the  court  of  common  pleas  by  the 
person  appealing,  and  the  appeal  shall  thereupon  be 
considered  perfected;  and  if  the  transcript  is  not  filed 
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within  thirty  days  after  the  date  of  the  undertaking, 
or  of  the  filine  of  the  notice  of  intention  to  appeal 
where  no  undertaking  is  required,  the  party  shall  be 
deemed  to  have  waived  an  appeal.     [66  v.  239,  §  534.] 

^  2258.    Original  papers  may  be  used.    The  original 
papers  pertaining  to  the  proceeding  may  be    used 
upon  the  bearing  or  inquiry  in  the  court  of  common 
leas,  and  shall  bo  transmitted  by  the  probate  judge 
:or  that  purpose,     [66  v.  240,  ?  535.] 

§  23J9,  Gorparation  not  ta appeal;  or  prosecute  error 
ei:oept  on  leave.  The  municipal  corporation  shall 
have  no  right  of  appeal;  nor  shall  it  prosecute  error, 
except  upon  leave  of  the  reviewing  court  or  a  judge 
thereof.    [6U  v.  240,  §  536.] 

g  S260>  Effect  of  fkilure  to  pay  for  or  take  possession, 
of  land  within  six  months.  When  a  municipal  cor- 
poration makes  an  appropriation  of  land  for  any  pur- 
pose specified  in  this  chapter,  and  fails  to  pay  for  or 
take  poseeesion  oi  the  same  within  six  months  after 
the  aBsessment  of  compensation  shall  have  been 
made,  as  hereinbefore  provided,  the  right  of  the  cor- 
poration to  make  such  appropriation  on  the  terms  of 
the  assessmt-nt  eo  made,  shall  cease  and  determine; 
and  any  lands  so  appropriated  shall  be  relieved  from 
ail  incumbrance  on  account  of  the  proceeding  in 
such  case,  or  tlie  resolution  of  the  council  making 
the  appropriation;  and  the  judgment  or  order  of  the 
court,  directing  such  assessment  to  be  paid,  shall 
ceafie  to  be  of  any  eflfect,  except  as  to  the  cost  ad- 
judged against  the  corporation,  and  upon  motion  af 
any  defendant  said  costs  shall  thereupon  be  re-taxed> 
and  &  reasonable  attorney's  fee  to  be  paid  to  the  at- 
torney of  said  defendant,  together  with  any  other 
reasonable  and  proper  expense  incurred  by  deiendant 
in  an  amount  to  be  then  fixed  by  the  court,  shall  be 
added  to  and  included  in  such  costs  as  a  part  thereof, 
J'o  be  collected  bv  execution  or  otherwise  in  the  same 
manner  as  though  originally  so  taxed.     [90  v.  204.] 

TiiflTid  hc^ins  to  ran  not  from  the  rendition  of  the  verdict,  but 
from  thie  entry  of  the  judgment  or  order  directing  sucli  assess- 
ment to^4fe  paid»  aw  O.  S.  109.  Second  condemnation,  allowed 
aftei-  ^ix.  unouths*  failure  to  pay  and  take  possession,  42  O.  S.  239, 
(revei^inii;  10  Hull  117)  not  before  2  Bull  142. 

Rall^oa^^^c^nnpanv  can  not  after  such  period  plead  that  in 
former  lie  til  ttfi,  vcTdkt  and  judgment  for  value  of  lands  were 
loik  hiKh.  9  imll  li'-^  but  where  the  corporation  after  such  period 
took  iJosee^aiSi  and  caused  the  improvement  to  be  made  under 
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the  first  appropriation,  the  owner.  It  was  held,  could  elect  to  cue 
for  the  amount  awarded  him  in  that  proceeding,  or  to  have  hie 
damages  assessed  at  the  time  the  improvement  was  completed. 
2  C.  C.  R.  199,  and  that  having  brought  suit  for  the  amount  oJ 
sBch  dama«:es.  he  was  entitlea  to  interest  only  from  the  time 
the  improvement  was  completed.  Td.  A  coriK>ration  which  re- 
fnaes  to  accept  the  land  or  to  pay  the  compensation  can  not  he 
compelled  by  mandamus  to  do  so,  17.0.  S.  103. 

g  2261.  Provisions  of  this  cliapter  applicable  to  hamlets. 
In  cases  in  which  hamlets  are  authorized  to  appropri- 
ate private  property,  the  proceedings  shall  conform, 
as  far  as  practicable,  to  the  provisions  of  this  chap- 
ter.   [66  V.  240,  §538.] 

See  U 1651-2.  The  provisions  of  this  chapter  are  applicable  to 
appropriations  by  boards  of  education,  §3990;  by  benevolent  in- 
stitutions, g623;  by  county  commissioners,  g879,  and  township 
trustees,  §§  1464, 1472. 
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§  2769.  Proceedings  wben  bank  fiailB  to  make  retum. 
Penalty  for  making  falBB  statement.  If  any  bank  shall 
fail  to  make  out  and  furnish  to  the  county  auditor  the 
statement  required,  within  the  time  herein  fixed,  it 
shall  be  the  duty  of  said  auditor  to  examine  the  books 
of  said  bank;  also,  to  examine  any  officer  or  agent 
thereof  under  oath,  together  with  such  other  persons 
as  he  may  deem  proper,  and  make  out  the  statement. 
Any  bank  officer  failing  to  make  out  and  furnish  to 
the  county  auditor  the  statement,  or  willfully  making 
a  false  statement,  as  required  in  section  twenty-seven 
hundred  and  sixty-five,  shall  be  liable  to  a  fine  not  ex- 
ceeding one  hundred  dollars,  together  with  costs  and 
other  expenses  incurred  by  the  auditor  or  other  proper 
officier  in  obtaining  such  statement  aforesaid ;  and  said 
auditor  shall  have  the  same  powers,  and  the  probate 
judge  of  the  county  shall  exercise  the  same  powers, 
andperform  the  same  duties  in  aid  of  the  auditor  in 
the  performance  of  his  duties  under  this  section,  as 
are  authorized  by  law  in  cases  where  the  county  aud- 
itor is  informed,  or  has  reason  to  believe,  that  any 
party  has  failed  to  make  any  return,  or  has  made  a 
false  return  for  taxation ;  and  the  statement  so  made 
out  by  the  auditor  shall  in  all  respects  stand* as  the 
statement  required  to  be  made  by  the  cashier.  [64  v. 
204,29.] 
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^  2783.  Dnty  of  probate  court  t<\  compel  appearance  be- 
fore county  auditor,  to  correct  returns  for  taxation.  Pen- 
alties. Where  any  person  summoned  to  appear  before 
the  county  auditor  and  give  testimony,  under  the  pro- 
visions of  the  next  preceding  section,  (1)  or  in  proceed- 
ings against  companies  or  corporation^  required  to 
make  return  to  the  county  auditor  for  taxation,  shall 
neglect  or  refuse  to  appear,  or  shall  neglect  or  refuse 
to  answer  any  question  that  may  be  put  to  him  by 
the  auditor  touching  the  matter  under  examination, 
the  auditor  shall  apply  to  the  probate  judge  of  the 
county  to  issue  a  subpoena  for  the  appearance  of  such 
person  before  him ;  and,  on  the  application  of  the 
county  auditor,  it  shall  be  the  duty  of  the  probate 
judge  to  issue  a  subpoena  for  the  appearance  of  such 
person  forthwith  before  him  to  give  testimony  ;  and 
if  any  person  so  summoned  shall  fail  to  appear,  or 
appearing,  shall  refuse  to  testify,  he  shall  be  subject 
to  like  proceedings  and  penalties  for  contempt  as  wit- 
nesses in  actions  pending  in  the  probate  court.  [58 
v.  47,  §2;  64V.204,  nS.] 

(1)  In  cases  of  false  statements  of  personal  property  made  to  the 
assessor,  or  when  the  assessor  has  not  returned  the  full  amount 
required  to  be  listed,  or  has  omitted  or  made  an  erroneous  re- 
turn of  property,  g  2782. 

§  280.4.  Annual  county  board  of  equalization,  dutieB  of 
probate  Judge  as  to. 

*  *  Said  board  is  authorized  by  its  president  or 
presiding  officer  pro  tem  to  administer  oaths,  call  per- 
sons before  them,  and  examine  them  under  oath  as 
to  their  own  or  others,  property,  moneys,  credits  or 
investments  to  be  placed  on  the  duplicate  which  have 
not  been  listed  for  taxation,  and  fix  the  value  thereof, 
according  to  law,  and  increase  the  valuation  of  such 
property,  moneys,  credits,  and  investments,  as  have  in 
their  judgment,  been  listed  at  less  than  their  true  value 
in  money,  and  reduce  the  value  of  such  as  have  been 
appraised  above  their  true  value  in  money;  and  if 
any  person  notified  to  appear  before  them  refuse  or 
neglect  to  appear  at  the  time  required  by  said  board, 
or,  appearing  shall  refuse  to  be  sworn,  or  to  answer 
any  question  put  to  him  by  said  board,  or  by  its  order, 
the  presiding  officer  of  said  board  shall  make  com- 
plaint thereof,  in  writing,  to  the  probate  judge  of  the 
county,  who  shall  proceed  against  such  person  in  the 
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same  manner  as  is  provided  for  in  §  2783  of  this  title. 
*    *    [86  V.  190.] 

§8805.  Annual  city  l>oanl8  of  equalization;  duties  of 
probate  Judge  as  to. 

*  *  Such  boards  shall  each  have  the  same  powers 
aa  are  conferred  upon  annual  county  boards  by  the 
next  preceding  section,  and  upon  complaint  of  the 
presiaing  oflBcer  thereof  to  the  probate  judge,  the 
same  proceedings  shall  be  had  against  persons  notified 
and  neglecting  or  refusing  to  appear  before  them,  or 
refusing  to  swear^  or  answer  questions  as  is  provided 
in? 2783.    *    *    [89  v.  21.] 

.  Board  of  Blqiialization  in  Cleveland,  appointment  of  mem* 
bera  by  probate  judge,  89  v.  283. 

§  2846.  AU  persons  holding  lands  shall  list  lands  for  tax- 
ation. Penalty.  It  is  hereby  made  the  duty  of  every 
person  seized  of  or  holding  lands,  to  list  the  same  for 
taxation  with  th^  county  auditor,  on  or  before  the 
third  Monday  of  May  next,  after  the  same  shall  be 
subject  to  taxation,  and  in  case  of  neglecting  to  list 
the  same  as  aforesaid,  the  county  auditor  shall,  when 
the  same  shall  thereafter  be  listed,  charge  upon  each 
tract  so  neglected  to  be  listed,  the  taxes  for  each  year 
the  same  shall  have  been  omitted  after  becoming  lia- 
ble for  taxation,  together  with  twenty-five  per  centum 
penalty  and  six  per  centum  interest  thereon,  in  addi- 
tion to  the  taxes  of  the  current  year.    [56  v.  175,  §  70.] 

g  2848.  Guardian's  liability  for  neglect.  Every  person 
holding  lands  as  guardian,  as  aforesaid,  and  neglecting 
or  refusing  to  list  or  pay  the  taxes  on  the  same,  in 
manner  aforesaid,  shall  be  liable,  in  action  to  his  or 
her  ward  or  wards,  for  any  damage  his  or  her  ward 
or  wards  may  have  sustained  by  such  neglect  or  re- 
fusal.   [56  v.  175,  ?  72.] 

§  2849.  Executors.  Every  person  so  being  seized,  or 
having  the  care  of  lands  as  aforesaid,  as  executor,  and 
who  shall  neglect  or  refuse  either  to  list  or  pay  the 
taxes  on  the  same,  in  manner  aforesaid,  shall  be  lia- 
ble, in  an  action  to  the  devisee  or  devisees  of  the  per- 
son whose  executor  he  is,  for  any  damage  occasioned 
by  such  neglect.    [56  v.  175,  §73.] 

2  2851.  Their  lien  on  the  land,  etc..  for  money  advanced, 
•tc.     Every  attorney,  agent,  guardian,  or  executor. 


^ 
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seized  or  having  the  care  of  lands  as  aforesaid,  who 
ehall  be  put  to  any  trouble  or  expense,  in  listing  or 
paying  the  taxes  on  such  lands,  or  who  has  to  ad- 
vance his  own  money  for  listing  or  paying  the  taxes 
on  such  lands,  shall  be  allowed  a  reasonable  compen- 
sation for  the  time  spent,  the  exj)enses  incurred,  and 
money  advanced,  as  aforesaid,  which  shall  be  deemed 
in  all  courts  a  just  charge  against  the  person  for 
whose  benefit  the  same  shall  have  been  advanced. 
[56  V.  176,  §75.] 
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§  2997.  How  appeal  perfected  in  contest.  The  right  of 
a  person  declared  duly  elected  to  any  county  office, 
or  to  the  office  of  probate  judge,  may  be  contested 
by  any  elector  of  the  county,  by  appeal  to  the  court 
of  common  pleas  of  the  county,  when  the  contestor 
files  notice  of  such  appeal  with  the  clerk  of  such 
court,  and  gives  notice  thereof,  in  writing,  to  the  con- 
testee,  or  leaves  such  notice  at  the  house  where  he 
last  resided,  on  or  before  the  thirtieth  day  after  the 
day  of  election;  and  the  notice  shall  state  the 
grounds  of  contest,  and  the  names  of  two  justices  of 
the  peace  before  whom  depositions  will  be  taken,  and 
the  place  and  a  time,  not  less  than  ten  nor  mote  than 
twenty  days  from  the  day  of  service  thereof,  where 
and  when  such  justices  will  attend  to  take  the  same. 
[61  V.  68,  §39;  74  v.  13,  §|  4,  5.] 

Contest  is  the  only  remedy  for  fraud,  errors  etc.,  14  O,  S.  815; 
16  O.  S.  114;  31  O.  S.  250.  Injunction  does  not  lie,  17  O.  S.  271; 
nor  mandamus  after  appeal,  14  O.  S.  316;  16  O.  S.  114:  26  O.  S. 
216.  Notice  of  contest  and  appeal  necessary  to  confer  jurisdic- 
tion, 14  O.  S.  568.  The  time  within  which  an  appeal  may  be 
taken  counts  from  the  day  of  the  declaration  of  tlie  clerk  and 
Justices,  81  O.  S.  151.  Contestor  must  show  in  his  notice  that 
ne  wag  a  candidate  or  elector,  8  O.  875.  and  though  the  notice 


need  hot  state  facts  sufficient  to  constitute  a  good  cause  of  ac- 

•"points"  on  which  he  reli< 
therein  with  reasonable  accuracy,  Id,;  and  if  they  do  not  com- 


tion,  16  6.  S.  184,  the  '"points"  on  which  he  relies  must  be  stated 


ply  with  the  requirements  of  the  law,  the  remedy  is  by  object- 
ing to  the  evidence  under  them  and  not  by  motion  to  dismiss.  Id. 

^  2998.  Justioes  to  issue  subpoenas  for  witnesses,  etc. 
Such  justices,  or  either  of  them,  or  officers  before 
whom  depositions  are  taken  in  the  case,  are  author- 
ized and  required  to  issue  subpoenas  for  all  persona 
whose  testimony  may  be  required  by  either  party,  and 
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subpoenas  duces  tecum  for  the  production  of  the  books, 
papers,  ballots,  or  things  relating  to  euch  election ; 
and  they  may  compel  the  attendance  of  witnesses, 
and  the  production  of  everything  named  in  the  sub- 
poenas.   [50  V.  311,  §  40:  74  v.  12,  §  2.] 

See  44  O.  S.  154. 

J  8999.  Penalty  for  disobeying  writ.  Whoever  refuses 
to  obey  such  subpoena  duces  tecum,  or  to  produce  any 
books,  papers,  ballots,  or  things  in  his  possession  or 
under  his  control,  named  in  such  writ,  shall  be  com- 
mitted to  the  jail  of  the  county  by  the  justices  or 
other  officer,  there  to  remain  until  he  produces  the 
things  caU  for.    [74  v.  12,  i  3.] 

Power  of  legislative  committee  to  compel  witness  to  appear 
before  it.    See  44  O.  8. 154. 

I  3000.  Testimony  to  be  certified,  and  transmitted  to 
common  pleas  and  contest  there  determined.  The  jus- 
tices shall  not  receive  testimony  upon  any  point  not 
named  in  the  notice;  and  when  met,  they  snail  hear 
the  testimony,  and  certify  the  same,  including  a 
copy  of  the  notice,  which  shall  be  delivered  to  them 
by  the  contestor  for  that  purpose,  and  the  same 
shall  be  transmitted  by  them  to  the  court  of  com- 
mon pleas  of  the  county,  not  less  than  thirty  days 
after  the  day  fixed  in  the  notice  to  begin  the  taking 
of  testimony;  and  the  contest  shall  be  heaid  and  de- 
termined by  the  court,  if  then  in  session,  and  if  not 
then  in  session,  at  the  first  term  thereof  thereafter. 
[84  V.  45;  50  v.  311,  I  42.] 

^  8001.  Either  party  may  introduce  testimony  as  in 
civil  actions.  How  errors  cured.  On  the  trial  either 
party  may  introduce  oral  testimony,  or  depositions  of 
.witnesses  taken  as  provided  in  civil  actions;  and 
whenever  any  omission,  defect,  or  error  occurs  in  the 
proceedings  of  an  officer,  in  declaring  or  certifying 
that  a  person  was  duly  elected  to  an  office,  the  same 
may  be  corrected  by  oral  or  other  testimony  offered 
at  the  hearing  of  any  preliminary  proceeding,  or  at 
the  trial.     [74  y.  12,  §§  1,  2.] 

Ballots  evidence  in  contest,  19  O.  S.  189.  Poll  books,  26  O.  S. 
519,  and  tally  sheets  are  j>rima  facie  evidence,  21  O.  S.  216; 
Judgment  is  not  suspended  by  supersedeas,  14  O.  S.  515.  The 
finding  and  judgment  of  the  common  pleas  are  subject  to  re- 
view on  error  though  no  motion  for  a  new  trial  has  been  inter- 
posed and  overruled,  15  O.  S.  672;  26  O.  S.  549.  Where  the 
court  find  that  neither  party  had  a  majority  neither  is  elected. 
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21  O.  S.  431.  When  poll  books  are  impeached  the  burden  ai)proY- 
ing  legal  votes  otherwise  is  thrown  upon  the  party  claimitig: 
them,  26  O.  S.  549.  In  the  trial  of  a  contested  election  for  a  countjr 
oflace  before  a  court  of  common  pleas  the  general  rule  of  evi- 
dence which  requires  the  best  evidence  of  which  the  case  is  sus- 
ceptible to  be  produced  appears  in  respect  to  the  contents  of 
poll  books,  tally  sheets,  etc.,  19  O.  S.  307. 

J  8002.  When  court  shall  hear  the  case,  and  ho^ 
costs  adjudged.  Upon  motion  of  either  party,  the 
court  shall  at  once  take  up  and  determine  any  pend- 
ing matter  relating  to  the  contest;  otherwise  the  case 
shall  be  heard  in  the  regular  order  of  the  docket;  and 
the  court  shall  render  judgment  against  the  party 
failing  in  the  case  for  all  the  costs  of  the  contest,  in- 
cluding the  costs  of  all  depositions.  [65  v.  13,  §  1;  74r 
V.  12,  §  4.] 


DUTY  OP  PROBATE  JUDGE,  IN  CONTEST  OF  ELECTION  POB 
COUNTY  SEAT. 

^  3015.  Who  may  contest  election  for  county  seat. 
Any  elector  of  a  county  in  which  a  law  for  reraoving^ 
the  county  seat  of  such  county  has  been  submitted  to- 
the  electors  thereof  for  adoption,  shall  have  the 
right  to  contest  the  validity  of  the  vote  given  at  the 
election  in  that  behalf,  upon  the  question  of  the 
adoption  of  such  law.    [54  v.  229,  ?  1.] 

g  3016.  Contestor's  notice  and  undertaking^.  The 
elector  so  contesting  shall,  within  twenty  days  after 
the  day  on  which  the  election  at  which  the  question, 
was  submitted  was  held,  file  in  the  office  of  the  pro- 
bate judge  of  the  county  notice  of  his  intention  to 
contest  the  validity  of  the  vote,  and  shall,  within  the 
same  time,  file  in  said  office  an  undertaking  to  the  . 
state,  to  be  approved  bjr  the  probate  judge,  or  in  case  ' 
of  his  absence,  disability,  or  refusal  to  act,  by  the 
clerk  of  the  court  of  common  pleas  of  the  county, 
conditioned  for  the  payment  of  all  costs  that  accrue 
upon  the  contest,  in  the  event  that  the  result  of  the 
vote  upon  the  question,  as  the  same  has  been  cer- 
tified or  returned,  or  otherwise  made  known^  be  not 
invalidated  by  and  upon  such  contest;  and  it  shall 
be  competent  for  any  other  elector  or  electors  of  the 
county,  under  any  such  notice  filed  as  aforesaid,  to 
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file  in  said  office,  within  the  time  aforesaid,  a  like 
imdertakinff,  to  be  in  like  manner  approved,  and  to 
proceed  with  such  contest,  under  sucn  notice,  in  ac- 
cordance with  the  provisions  of  this  chapter,  in  the' 
event  that  the  party  filing  the  notice  faUs  to  prose- 
cute the  contest  at  any  stage  of  the  same.    [54  v.  229, 

i2:] 

i  3017.  Publioation  of  notioe  and  appointment  of  com- 
missioner. The  probate  judge  or  clerk,  upon  the 
filing  in  his  office  of  such  notice  or  undertaking, 
shall  publish,  in  some  newspaper  of  general  circula- 
tion in  the  county,  the  fact  of  the  filing  of  the  notice 
and  undertaking,  and  shaU,  without  delay,  forward 
to  the  governor  duly  certified  eopies  of  such  notice 
and  undertaking  or  undertakings;  the  governor,  on 
the  receipt  of  such  copies,  shall,  without  delay,  ap- 
point some  competent  disinterested  person  to  serve 
as  commissioner,  and  perform  the  duties  herein  pre- 
scribed, in  the  matter  of  such  contest;  and  in  case  of 
the  death  or  disability  of  the  commissioner,  the  gov* 
emor  may  fill  the  vacancy.    [54  v.  259,  ?  3.] 

MILITIA. 

;  8074.  Bond  for  the  safe  keeping  of  arms,  etc.  Every 
r^ment,  battallion,  company  troop  or  battery  orean- 
ixed  under  the  provisions  of  tnis  act,  shall  be  furnished 
with  the  necessary  arms  and  equipments  on  applica- 
tion to  the  adjutant-general,  and  on  delivering  to  him 
a  sufficient  bond  to  the  state,  approved  by  the  probate 
judge  of  the  county  in  which  such  regiment,  battallion, 
company,  troop  or  battery  is  situated,  signed  by  the 
officer  commanding  such  organization,  for  the  safe- 
keeping and  return  of  the  same  whenever  required 
by  the  commander-in-chief.  Such  arms  and  equip- 
ments shall  be  receipted  for  by  each  officer  receiving 
the  same,  to  be  held  and  accounted  for  as  public 
property.    [83  v.  95,  99.] 

§  3092.  How  drafts  conducted.   AH  drafts  ordered  by 

the  governor  shall  be  determined  by  lot,  to  be  drawn 

by  the  county  auditor,  in  the  presence  of  the  probate 

judge,  commissioners,  clerk,  sheriff,  township  trust- 

I  ees,  or  the  trustees  or  councilmen  of  any  municipal 

j  corporation,  or  any  two  of  the  same,  residing  in  any 
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specified  territory  within  the  bounds  of  which  the 
draft  is  being  made.    [63  v.  70,  §  53.] 

§  3105.  Bond  of  treaBurer  of  military  organization  to  be 
approved  by  probate  Judge.  Every  person  elected  or 
appointed  to  have  the  custody  of  any  funds  of  any 
military  organization  shall,  before  receiving  such  fund^ 
enter  into  bond  annually,  in  twice  the  amount  lilf ely 
to  be  in  his  hands  at  any  time,  but  not  less  than  five 
hundred  dollars,  with  at  least  two  good  and  sufficient 
sureties,  to  be  approved  by  a  judge  of  the  proper 
county,  payable  to  the  state  of  Ohio,  for  the  use  of 
such  organization,  for  the  faithful  discharge  of  hi& 
duty,  and  the  careful  keeping  and  disbursement  of 
suet  fund,  as  directed  by  the  council  of  administra- 
tion of  such  organization,  according  to  the  by-laws  of 
the  organization.    [83  v.  95.] 


ADOPTION   OP    CHILDREN. 

?  8137.  How  a  child  may  be  adopted.  An  inhabi- 
tant of  this  state  not  married,  or  a  husband  and  wife 
jointly,  may  petition  the  probate  court  of  their  prop- 
er county  for  leave  to  adopt  a  minor  child  not  theirs 
by  birth,  and  for  a  change  of  the  name  of  such  child; 
but  a  written  consent  must  be  given  to  such  adop- 
tion Dy  the  child,  if  of  the  age  of  fourteen  years,  and 
by  each  of  his  pr  her  living  parents  who  is  not  hope- 
lessly insane,  intemperate,  or  has  not  abandoned 
such  child,  or  if  there  are  no  such  parents,  or  if  the 
parents  are  unknown,  or  have  abandoned  such  child, 
or  if  they  are  hopelessly  insane  or  intemperate,  then 
by  the  legal  guardian ;  or  if  there  is  no  such  guard- 
ian, then  by  a  discreet  and  suitable  person  appoint- 
ed by  the  court  to  act  in  the  proceedings  m  the  next 
friend  of  such  child;  but  when  such  child  is  an  in- 
mate of  an  orphan  asylum  organized  under  the  laws- 
of  this  state,  and  has  been  previously  abandoned  by- 
its  parents  or  guardians,  or  voluntarily  surrendered 
by  its  parents  or  guardians  to  the  trustees  or  direc- 
tors of  such  asylum,  then  the  written  consent,  of  the 
president  of  the  board  of  trustees  or  directors  of  such, 
asylum,  shall  be  received  by  the  probate  court  in  the 
place  of  the  consent  of  the  parents  or  guardians. 
[67  V.  14,  ?  1.] 


J 


r 
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Petifion  for  adoption. 

State  op  Ohio,  — —  County,  Probate  Court, 
In  the  matter  of  the  adoption  of  E  F,  and  for  a  cliange  of 
name. 

To  the  Hon, ,  Judge  of  the  Probate  Court  of 

County: 

The  undersig^ned  A  B  and  C  B  his  wife  of county 

and  State  of  Ohio,  petition  the  court  for  leave  to  adopt  E  F, 
a  minor  child,  not  theirs  by  birth,  and  for  a  change  of  the  name 
of  said  child  to  E  B.  Said  child  was  Ave  yeai*s  of  age  on 
the day  of A.  D.  1888,  and  they  hereby  produce  the  writ- 
ten consent  of  G  P  and  H  F,  parents  of  said  child. 

Your  petitioners  are  able  to  bring  up  and  educate  said  child 
properly.     [Signed.^ 

Consent  o/ porcn^«.—f7H7i«J— The  undersigned  represent 
that  they  are  the  parents  of  £  F,  a  minor  chila  of  the  age  of 
Ave  years.    And  they  hereby  consent  to  the  adoption  of  said 

child  by  A  B,  and  C  B,  his  wife,  of county  and  State  of 

Ohio.  They  also  consent  that  the  name  of  said  child  may  be 
changed.    {Signed.] 

J  8137a.  Adoption  Of  Child  by  stepfather.  Any  inhab- 
itant of  this  state,  being  the  husband  of  any  woman 
who  has  a  minor  child  or  children  by  a  former  hus- 
band, may  petition  the  probate  court  of  his  proper 
county  for  leave  to  adopt  such  minor  child  or  cnil- 
dren,  and  for  a  change  of  the  name  or  names  of  such 
child  or  children ;  but  a  written  consent  must  be  given 
to  such  adoption  by  the  child,  if  of  the  age  of  fourteen 
years,  and  by  the  mother  of  such  child,  if  she  is  not 
hopelessly  insaneor  intemperate,  or  if  such  mother  is 
hopelessly  insane  or  intemperate,  then  by  the  legal 
guardian  of  such  child.    [88  v.  555.] 

J  8188.  How  consent  of  wife  ascertained.  When  the 
petition  is  filed  by  husband  and  wife,  the  court  shall 
examine  the  wife  separate  and  apart  from  her  hus- 
band, and  shall  refuse  leave  for  such  adoption  un- 
less satisfied,  from  such  examination,  that  the  wife, 
of  her  own  free  will  and  accord,  desires  the  same. 
I56v.82«.2.] 

I  3139.  The  order  of  the  court.  When  the  fore- 
going provisions  are  complied  with,  if  the  court  JB 
satisfied  of  the  ability  of  the  petitioner  to  brinic  up 
and  educate  the  child  properly,  having  reference  \.u 
to  the  degree  and  condition  of  the  child's  parents, 
and  the  fitness  and  propriety  of  such  adoption,  it 
shall  make  an  order  setting  forth  the  facts,  and  de- 
claring that,  from  that  date,  such  child,  to  all  legal 
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intents  and  purposes,  is  the  child  ol  the  petitioner, 
and  that  its  name  is  thereby  changed.    [56  v,  82, 

§8.] 

Order  of  court  for  adaplion  and  change  of  name. — The  State  ol 
Ohio,  Hamilton  county,  ss.    Hamilton  county  probate  court. 

In  the  matter  of  the  adoption  and  change  of  name  of .    It 

appearing  to  the  court,  from  the  petition  of  and his 

wife,  residents  of  this  county,  that  they  desire  to  adopt ,  a 

minor  child,  not  theirs  by  birth,  and  that  the  name  of  said 

child  may  be  changed  to ,  said  child  being years  of  age, 

on  the day  of ,  A.  D.  189—,  and  said  petitioners  havine 

produced  the  written  consent  of  to  such  adoption  and 

change  of  name :  And  the  court  having  examined the  wife 

of  said  petitioner  sepatate  and  apart  from  her  said  husband,  the 

court  is  satisfied  from  such  examination  that  said of  her 

own  free  will  and  accord  desires  such  adoption.  And  the  court 
being  satisfied  ol  the  fitness  and  propriety  of  such  adoption,  and 
pf  the  ability  of  said  petitioners  to  bring  up  and  educate  said 
child  properly ;  now,  therefore,  the  court  orders  that  such  adop- 
tion be  and  is  now  made ;  and  that  from  this  date  the  said , 

minor  child,  to  all  intents  and  purposes  is  the  child  of  the  said 

and .    And  it  is  further  ordered  that  the  name  of  said 

child  be  and  is  now  changed  from to as  prayed  for  in 

said  petition. 

§  3140.  EfTect  of  the  order.  The  natural  parents, 
except  when  such  child  is  adopted  under  the  provis- 
ions of. section  3137a,  shall,  by  such  order,  be  divested 
of  all  legal  rights  and  obligations  in  respect  to  the 
child,  and  the  child  be  free  from  all  legal  obligations 
of  obedience  and  maintenance  in  respect  to  them. 
Such  child  shall  be  to  all  intents  and  purposes  the 
child  and  legal  heir  of  the  person  so  adopting  him  or 
her,  entitled  to  all  the  rights  and  privileges,,  and  sub- 
ject to  all  the  obligations  of  a  child  of  such  person 
begotten  in  lawful  wedlock;  but  on  the  decease  of 
such  person  and  the  subsequent  decease  of  such 
adopted  child  without  issue,  the  property  of  such 
adopting  parent  shall  descend  to  his  or  her  next  of 
kill,  and  not  to  the  next  of  kin  of  such  adopted  child. 
[88  V.  556;  56  v.  82,  H-] 

Personal  estate  of  adopted  child  passes  to  natural  mother, 
85  O.  S.  655.  Right  to  inherit  limited  to  property  of  adopting 
parent.  41  O.  S.  H75.  Agreement  by  a  person  to  adopt  another 
as  his  neir  not  enforceable.  15  Bull  190,  in  considetation  of 
services  within  statute  of  frauds  and  not  enforceable,  Id.  838. 
Part  performance  sufficient  to  take  it  out  of  the  statute,  1  C.  C. 
B*2id.  Curtesy  of  surviving  husband  not  directed  by  adopted 
ehUd  of  wife,  17  Bull  320. 
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1 3140  a.  Parent  of  vagrant  or  incorrigible  child 
may  be  summoned  to  appear  before  probate  court. 
When  the  parent  or  parents,  of  any  minor  child  or 
children,  shall  be  unable,  through  vagrancy,  negli- 
gence or  misconduct,  to  support  such  child  or  chil- 
dren, or,  if  able,  shall  neglect  or  refuse  to  support 
auch  child  or  children,  or  when  such  parent  or  par- 
ents shall  unlawfully  beat,  injure,  or  otherwise 
habitually  ill  treat  such  child  or  children,  or  cause 
or  allow  them  to  engage  in  common  begging,  the 
probate  court  of  the  proper  county,  upon  complaint 
by  affidavit  of  some  reputable  citizen  of  the  countv 
in  behalf  of  such  child  or  children,  setting  fortn 
facts  bringing  the  case  within  this  statute,  may  issue 
a  summons  requiring  such  parent  or  parents,  to  ap- 
pear and  answer  such  complaint;  and  if  upon  the 
hearing  of  the  matters  complained  of,  the  court  shall 
:find  the  same  to  be  true,  and  that  it  is  for  the  best 
interest  of  such  child  or  children  to  be  taken  from 
snch  parent  orjparents,  the  court  may  make  an  or- 
der to  that  effect,  and  direct  the  placing  of  such 
child  or  children  in  any  suitable  orphan  asylum,  or 
children's  home,  or  with  some  other  .benevolent  so- 
ciety, in  the  county,  to  be  taken  and  cared  for,  and 
placed  in  homes  found  for  them,  by  adoption  or 
otherwise,  by  such  asylum,  children's  home  or  so- 
ciety, upon  the  same  terms  and  conditions  as  are  re- 
quired m  case  of  other  children  given  to  such  asy- 
lum, home  or  society,  and  the  proper  officers  of  such 
asylum,  children's  homes  or  society,  are  authorized 
to  give  the  necessary  consent  in  placing  such  chil- 
dren.   [78  V.  203.] 


DUTIES  AND^I^HTS  OP  SURVIVING   PARTNERS. 

2  3167.  Duties  of  surviving  partners.  When  a  mem- 
ber of  any  partnership  in  this  state  dies,  the  surviving 
partner  or  partners  shall  forthwith,  upon  the  appoint- 
ment of  an  executor  or  administrator  of  the  estate  of 
such  deceased  partner,  make  application  to  the  pro- 
bate court  of  the*  county  in  which  the  partnership 
existed,  upon  first  giving  notice,  of  the  time  of  the 
hearing  of^  such  application  to  the  executor  or  admin- 
istrator, for  the  appointment  of  three  judicious  disin- 
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terested  appraisers,  whose  duty  it  shall  be  to  make 
out,  under  oath,  a  full  and  complete  inventory  and 
appraisement  of  the  entire  assets  of  the  partnership, 
including  real  estate,  if  there  be  any,  together  with  a 
schedule  of  the  debts  and  liabilities  thereof,  and  to 
deliver  the  same  to  the  surviving  partner  or  partners, 
to  be  by  him  or  them  forthwith  filed  in  the  probate 
court  of  the  county  in  which  such  appraisers  were 
appointed ;  and  where  the  executor  or  administrator 
is  appointed  in  a  county  other  than  that  in  which  the 
partnership  existed,  a  certified  copy  of  such  inventory 
and  appraisement  shall  be  forthwith  filed  by  such  sur- 
ving  partner  or  partners  in  the  probate  court  of  such 
county,  and  the  same  shall  be  docketed  under  the 
settlement  of  the  estate  of  the  deceased  partner ;  and 
when  the  whole,  or  any  part  of  the  assets  of  such  part- 
nership consists  of  real  estate,  such  real  estate  shall 
be  inventoried  and  appraised  upon  a  separate  sched- 
ule, which  schedule  shall  be  recorded  in  the  record  of 
inventories  in  said  court.  Provided  that  if  the  person 
or  persons  entitled  to  administer  upon  the  estate  of 
such  deceased  partner,  fail  or  neglect  for  thirty  days 
after  his  death,  to  take  out  letters  testementary  or  of 
administration'  such  surviving  partner  or  partners 
may  make  application  to  the  proper  court  and  cause 
the  estate  of  said  deceased  to  be  administered  upon. 
[87  v.  97 ;  58  v.  36,  §  IJ 

J  3168.  When  executor,  etc.,  to  have  appraisement 
made.  If  the  surviving  partner  or  partners  neglect 
or  refuse  to  have  such  inventory  and  appraisement 
made,  the  administrator  or  executor  of  the  deceased 
partner  must,  have  the  same  made,  in  accordance 
with  the  provisions  of  the  preceding  sections.  [58  v. . 
36,  i  2.] 

2  3169.  When  Buryivor  may  purcbase  partnership  prop* 
erty.  The  surviving  partner  or  partners  may,  with  the 
consent  of  the  executor  or  administrator  of  the  de- 
ceased partner  and  the  approval  of  the  probate  court 
by  which  such  executor  or  administrator  was  ap- 
pointed, take  the  interest  of  such  deceased  partner  in 
the  partnership  assets,  at  the  appraised  value  thereof, 
first  deducting  therefrom  the  debts  Imd  liabilities  of  the 
partnership,  upon  giving  to  the  executor  or  adminis- 
trator his  or  their  promissory  note  or  notes^  with  good 
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and  approved  security,  for  the  payment  ot  the  inter- 
est of  such  deceased  partner  in  the  partnership  assets ; 
such  note  or  notes  to  be  payable  with  interest,  in  not 
to  exceed  nine  months  from  the  time  such  surviving 
partner  or  partners  elect  to  take  such  assets,  which 
election  shall  be  made  within  thirty  days  from  the 
date  of  the  filing  of  the  inventory  and  appraisement, 
or  a  certified  copy  thereof  in  said  court,  and  such  sur- 
viving partner  or  partners  shall  give  bond  to  said 
executor  or  administrator,  with  surety  or  sureties  to 
the  approval  of  said  court,  for  the  payment  of  the 
debts  and  liabilities  of  said  partnership,  and  for  the 
performance  of  all  contracts  for  which  said  partner- 
ship is  liable ;  provided,  that  in  the  event  such  sur- 
viving partner  or  partners  shall  refuse  or  neglect  to 
take  the  interest  of  such  deceased  partner  in  the 
partnership  assets  within  the  time,  and  in  the  manner 
hereinbefore  provided,  such  executor  or  administrator 
shall  forthwith  apply  to  a  court  of  competent  jurisdic- 
tion for  the  appointment  of  a  receiver  for  said  part- 
nership, who  snail  thereupon  proceed  to  wind  up  said 
partnership  and  dispose  of  the  assets  thereof  m  ac- 
cordance with  the  statutes  governing  receivers,  and 
the  probate  court  shall  be  a  court  of  competent  juris- 
diction in  the  appointment  and  control  of  the  receiver 
herein  provided  for ;  and  provided  further,  that  when 
the  original  articles  of  a  copartnership  in  force  at  the 
death  of  any  partner,  or  the  will  of  a  deceased  part- 
ner dispenses  with  an  inventory  and  appraisement  of 
the  partnership  assets,  and  with  a  sale  of  the  interest 
of  such  deceased  partner  therein,  and  such  articles 
of  copartnership,  or  such  will  provides  for  a  differ- 
ent mode  for  tne  settlement  of  such  deceased  part- 
ner's interest  in  said  partnership  and  for  a  disposition 
thereof  different  from  that  provided  for  herein,  the 
interest  of  such  deceased  partner  in  said  partnership 
shall  be  settled  and  disposed  of  in  accordance  witn 
the  provisions  of  such  articles  of  copartnership,  or  of 
said  will.    [87  v.  98.] 

The  provisions  of  the  third  section  of  the  act  of  March  21, 1861, 
(58  V.  86),  may  apply  to  a  case  where  the  surviving  partner  is 
also  one  of  the  personal  representatives  of  the  deceased  partner, 
when  the  other  representative  assumes  to  act  in  the  premises 
88  the  sole  representative  of  the  estate.  The  title  of  a  surviv- 
ing partner,  who  takes  the  assets  of  a  partnership  in  proceed- 
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togs  had  in  the  probate  court  under  this  act,  is  not  vitiated  by 
the  facts  that  the  appraisers  wei*e  appointed  by  the  probate 
court  upon  the  recommendation  of  the  parties,  aud  tnat  the 
appraisei's  returned  under  oath,  as  their  report  an  invent(Hry 
and  appraisement  previously  made  by  them  at  the  request 
of  the  sui'viving  partner,  and  the  personal  representative  ol 
the  deceased  partner.  Real  estate  purchased  for  partnership 
purposes,  paid  for  with  partnership  funds,  and  actually  used  in 
the  partnership  business,  should  be  regarded  as  partnership 
assets  within  the  meaning  of  tills  statute;  but  real  estate  not 
needed  or  used  for  the  partnership  purposes,  though  paid  for 
with  .partnership  means,  is  not  assets  of  the  firm  within  the 
meaning  of  this  act,  notwithstanding  the  rents  and  profits 
thereof  be  applied  to  partnership  uses.  RammeUberg  v. 
Mitchell^  ^O.  S. 22;  see  44  O.  S.  69. 

I  3170.  How  partnership  real  estate  to  he  conyeyed. 
When  the  real  estate  of  any  partnership  is  appraised 
and  elected  to  be  taken  by  the  surviving  partner  or 
partners,  the  probate  court  shall,  upon  the  execution 
and  delivery  of  the  note,  or  notes,  and  the  bond,  pro- 
vided for  in  section  3169,  order  the  executor  or  admin- 
istrator to  execute  and  deliver  to  the  purchaser  or 
purchasers,  a  deed  for  the  deceased  partner's  interest 
in  such  real  estate,  which  deed  shall  pass  the  title 
thereto,  and  the  real  estate  of  any  such  partnership 
within  the  meaning  of  sections  3167,  3169,  3170,  shall 
be  held  to  include  only  such  lots,  tracts,  or  parcels  of 
real  estate  as  are  used  in  whole  or  in  part  in  the 
transaction  of  the  business  of  such  partnership.  [87 
V.  98.] 

Application:— In  the  matter  of  the  estate  of  C  D,  deceased. 

Probate  court county. 

And  now  comes  A  B,  and  represents  to  the  court  that  he  is  the 
surviving  partner  of  A  B  &  Co.,  which  partnership  existed  in 

county,  Ohio,  and  consisted  of  A  B,  your  petitioner,  and 

C  D,  now  deceased.   And  A  B.,  as  such  surviving  partner,  makes 

application  to  the probate  judge  of  said  county  for  the 

appointment  of  three  appraisers  to  make  out  under  oath  a  full 
and  complete  inventory  and  appraisement  of  the  entire  assets 
tand  real  estate)  together  with  a  schedtile  of  the  debts  and  lia- 
bilities of  said  partnership,  and  forthwith  deliver  the  same  to 
the  said  A  B,  a«  such  survivinff  partner  to  be  by  him  filed  in  the 

probate  court  of county,  in  accordance  with  the  statute  in 

such  case  made  and  provided ;  and  he  suggests  that  E  F,  G  H, 
and  I  J  be  .appointea  as  such  appraisers.  (Signed.) 

Entry—Appointing  Appraisers.  fTitle.l  On  application 
of  A  B,  surviving  partner  of  the  firm  of  A  B  &  Co.,  which 

Sartnership  existed  m county^  Ohio,  and  consisted  of  A 
i  &  C  D  now  deceased,  and  it  appearmg  that  notice  of  the  ap- 
plication has  been  given  to  the  administrator  of  the  estate  of  C 
D  deceased,  it  is  ordered  that  E  F  G  H  and  I  J  be  and  they 
are  hereby  appointed  appraisers  to  make  out  under  oath  a  fuU 
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antf  complete  inventory  ana  appraisement  of  the  entire  assets 
aad  liabilities  of  said  partnership  and  to  deliver  the  same  to 

the  said  A  B  to  be  filed  in  the  probate  court  of county. 

fForm  of  Notice.-^To  E  F,  G  H  and  I  J,  Esqrs. :  Whereas 
A.  B.,  surviving  partner  of  the  late  firm  of  A  'B  &  Co.,  hei-eto- 

fore  doing  business  in  the  city  of in  said  county  of 

has  made  application  to  the  undersigned  probate  juage  of  said 
county,  for  the  appointment  of  appraisers  to  appraise "  the  as- 
sets and  liabilities  of  said  partnership  agreeable  to  the  provi&- 
ions  (rf  an  act  regulating  the  duties  of  surviving  partners, 
passed  March  21, 1861.  Revised  Statutes,  $$  3167,  3168,  3169  and 
3170. 

And  you  having  been  appointed  by  the  probate  judge  of  said 
county,  to  make  such  inventory  and  appraisal,  these  are  there- 
fore to  authorize  and  require  you  to  make  (first  being  duly 
sworn)  a  full  and  complete  inventory  and  appraisal  of  the  en- 
tire assets  and  liabilities  of  said  former  firm  of and  per- 
form such  other  duties  as  by  law  are  requii-ed  of .  you  in  the 
premises:  and  to  make  and  sign  such  inventory  and  appraisal, 
and  deliver  the  same  to  s€Lid  A  B,  surviving  partner  of  said  firm, 
so  that  the  same  may  be  returned  and  filed  m  tbis  court,  as  the 
law  requires.    In  witness  whereof  I  have  hereunto  set  my  hand 

and  affixed  the  seal  of  said  court  at this day  of 

A.  D.  189—,  

OcUh  of  Appraisers,  etc.— State  of  Ohio county,  ss. : 

We,  the  undersi£^ned,  do  make  solemn  oath  that  we  will  hon  • 
estly  and  impartially  make  an  inventorv  of  all  the  assets  and 

liabilities  of  the  late  firm  of and  the  same  appraise  and 

perform  such  other  duties  as  are  required  by  law  of  us  in  the 
premises,  as  such  appraisers,  accoruing  to  law  and  the  best  of 
our  ability.     [8igned.\ 

Sworn  to  and  subscribed  before  me  this day  of A. 

D.  189-. 

We,  the  undersigned  appraisers  of  the  late  partnership  of 
,  being  duly  sworn,  nave  made  an  inventory  and  ap- 
praisal thereof  as  hereinafter  set  forth. 


PBOCEEDINGS  BEFORE  PROBATE  JUDGE  TO  COMPEL  RAIL- 
ROAD TO  DRAIN   LAND. 

J  8342.  Ways  for  water  must  be  provided.  There 
shall  be  constructed  and  kept  open,  along  the  road- 
bed of  every  railroad,  except  where  the  road  extends 
through  or  by  swamp  land,  by  the  company  or  per- 
son operating  the  road,  ditches  or  drains  of  sufficient 
depth,  width  and  grade  to  conduct  to  some  proper 
outlet  the  water  which  accumulates  along  the  sides 
of  such  road-bed  from  the  construction  or  operation 
of  such  road.    [66  v.  335.  ?  1]. 

i  8343.  Proceedings  to  enforce  preceding  section.  If, 
after  ten  days'  notice  or  request  to  any  ticket  or  other 
agent  of  the  company  or  person  operating  a  railroad. 
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to  provide  such  drain  or  ditch,  preferred  by  the  per- 
son authorized,  to  institute  the  proceedings  herein- 
after provided  for,  the  provisions  of  the  foregoing 
sections  be  not  complied  with,  any  owner  or  tenant 
of  land  contiguous  to  such  railroad,  feeling  a^rieved 
by  such  neglect,  may  give  notice  of  the  fact,  in  writ- 
ing, to  the  probate  judge  of  the  county  in  which  such 
neglect  occurs,  designating  in  such  notice  the  place 
or  places  on  such  road  where  such  drains  or  ditches 
have  not  been  made ;  and  upon  the  receipt  of  such 
notice  the  probate  judge  shall  appoint  a  commission, 
of  three  disinterested  freeholders  of  such  county, 
who,  together  with  the  county  surveyor,  shall  proceed 
to  the  place  designated  in  the  notice,  and  if,  upon  in- 
spection, it  is  found  that  the  provisions  of  the  pre- 
ceding section  are  not  complied  with,  the  commission, 
or  a  majority  thereof,  shall  report  the  same  to  such 
probate  judge,  who  shall  keep  a  record  of  such  pro- 
ceedings; and  the  probate  judge  shall  designate  a 
time  within  which  such  ditches  or  drains  snail  be 
made  or  opened,  and  shall  forthwith  notify  the  com- 
pany or  person  operating  such  road,  in  writing,  whose 
duty  it  shall  be  to  make  or  open  such  ditches  or 
drains  within  the  time  specified.    [66  v.  335,  §  2.] 

§  8844.  When  the  probate  judge  may  let  the  work. 
If  such  company  or  person  neglect  to  comply  with 
the  notification  of  the  probate  judge,  he  shall  forth- 
with, by  advertisement  for  three  consecutive  weeks, 
in  one  or  more  of  the  weekly  newspapers  publishea 
in  such  county,  give  notice  that  the  work  of  making 
or  opening  the  ditches  or  drains  vnll  be  let  to  the 
lowest  bidder,  at  such  time  and  place  as  shall  be 
designated  in  the  advertisement.    [66  v.  335,  §  3.] 

^8345.  Sale  of  the  work  and  proceedings  thereon. 
The  probate  judge  shall,  at  the  time  and  place  speci- 
fied in  the  advertisement,  sell  the  job  or  jobs  of  mak- 
ing or  opening  such  ditches  or  drains  to  the  lowest 
bidder,  and  take  from  such  bidder  a  sufficient  bond, 
with  surety,  for  the  performance  thereof,  and  upon 
the  completion  thereof  to  the  satisfaction  of  the  pro- 
bate judge  he  shall  give  the  bidder  a  certificate  there- 
for, stating  the  amount  due  for  the  work;  and  upon 
presentation  of  the  certificate  to  the  auditor  of  the 
county,  he  shall  place  the  amount  so  certified  forth- 
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with  upon  the  tax  duplicate  of  the  county,  against 
the  company,  together  with  all  the  costs  and  ex- 
penses for  inspection  by  the  commission  and  surveyor, 
notices,  advertisements,  sale  of  work,  making  con- 
tract therefor,  approval  of  the  work,  and  other  costs, 
and  interest  on  the  amount  certified  to  be  due  fo.r  the 
work  from  the  time  the  work  is  approved  until  the 
amount  can  be  collected  by  the  treasurer  of  the  coun- 
ty; and  such  tax  shall  be  collected  as  other  taxes, 
and  be  paid  to  the  persons  entitled  thereto  on  the 
warrant  of  the  county  auditor  on  the  county  treas- 
urer.    [66  V.  335,  §  4.] 

2  8346.  Fees  of  .officers  in  snoli  cages.  The  probate 
judge,  commissioners,  and  surveyor  shall  be  entitled 
to  receive  for  their  services  such  costs,  fees,  and  ex- 
penses as  are  provided  by  law  for  costs,  fees,  and  ex- 
penses of  county  commissioners  and  others  under 
proceedings  relating  to  ditches.    [66  v^  335,  ?  5.] 

Fwm  of  notice  to  probate  judge.—ln  the  matter  of  notice  to  the 

€   P  &  V.  R.  R.  Company  to  construct  ditches  or  drains, 

Wunty,  probate  court.    To  the  Honorable  Probate  Judge  of 

<X)urt:  Your  petitioners,  A  and  G  L,  now  come  and  hereby  give 

notice,  to  the  Hon. ,  judge  of court,  that  they  are  the 

■owners  of  a  tract  of  ground  with  improvements  thereon,  as  de- 
scribed in  a  notice  and  request,  of  Which  the  following  is  a  true 

copy  • ,  189-.  "  The  C,  P.  &  V.  R.  R.  Company.  Gentlemen  :— 

You  are  hereby  notified  that  we  are  the  owners  of  a  parcel  of  land 
with  a  dwelling  house  and  barn  thereon,  located  on  the  south 

jide  of ,  and  the  west  side  of ,  at  a  point  where  these  two 

roads  intersect;  said  parcel  of  land  extending  southwesterly  to, 
and  fronting  on  the  road-bed  of  your  railway ;  that  by  the  con- 
struction of  said  road-bed  you  have  caused  the  water  which  nat- 
urally flowed  from  our  said  premises,  across  and  over  the  land 
covered  by  said  road-bed,  to  accumulate  along  the  sides  of  said 
road-bed,  and  flow  back  and  stand  upon  our  said  premises,  to 
the  great  injury  of  the  land,  and  the  improvements  thereon.  You 
are  hereby  requested  to  forthwith  make,  construct,  and  keep 
open,  along  or  under  said  road-bed,  for  the  purpose  of  carrying 
off  said  water,  and  protecting  against  the  accumulation  upon  ■ 
our  said  premises,  drains,  or  ditches,  of  suflicieut  depth,  width,  i 
and  grade  to  conduct  to  some  proper  outlet,  the  water  which  ac-  , 
cumulates  along  the  sides  of  your  said  road-bed,  and  on  our  said  , 
premises,  as  provided  by  statute  in  such  cases,  and  are  notified 
that  in  case  you  fail  so  to  do,  within  ten  (10)  days  from  the  ser- 
vice  of  this  notice,  such  proceedings  will  be  taken  in  the  prem- 
ises as  are  authorized  by  statute. 

By ,  their  attorneys'. 

I  hereby  certify  that  I  served  the  C,  P.  &  V.  R.  R.  Co.  with 

the  above  notice,  by  delivering  a  true  copy  thereof  to ,  Ticket 

Jigent  of  said  company,  at  12  o'clock,  - — ,  189-.  ' 

That  said  notice  and  request  was  duly  served  on  the  said,  The 
C    P  &  V.  R-  R.  Co.,  on  the ,  189-,  as  set  forth  m  said  copy 
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that  their  said  premises  are  situated  as  set  forth' in  said  notice^ 
and  affected  by  the  acts  of  said  company  as  stated  in  said  notice 
and  request ;  that  more  than  ten  days  have  elapsed  since  the 
service  of  said  notice  and  request,  and  yet  the  said  company 
have  taken  no  action  to  redress  the  grievances  stated  in  said 
notice  and  request,  but  have  wholly  neglected  so  to  do.  They 
state  that  they  are  entitled  to  have  drains  and  ditches  constructed 
in  accordance  with  the  provisions  of  sections  3342  et  seq.  of  the 
Revised  Statutes  of  Ohio  and  as  requested  in  said  notice,  and  they 
give  this  notice  to  the  court  with  a  view,  and  for  the  purpose  of 
Laving  said  judge  appoint  a  commission  to  inspect  said  premises, 
and  investigate  such  griervance  as  provided  by  said  statute,  and 
they  hereby  respectfully  pray  that  the  said  court  will,  in  accord- 
ance with  said  statute,  take  action  in  the  premises  in  order  that 
the  rights  of  these  petitioners  may  be  properly  protected. 
Respectfully  submitted, 

,  attorneys  for  petitioners. 

Form  of  order  appointing  commissioners.— This  day  came  A  and 
G  L,  and  having  neretofore  filed  their  notice  and  complaint 
agrainst  The  C,  P.  &  V.  R.  R.  Co.,  for  that  the  said  R.  R.  Co.  have- 
failed  to  construct  certain  drains  and  ditches  therein  described ; 
and  it  appearing  that  notice  has  been  served  upon  said  company, 
as  required  by  law,  more  than  ten  days  ago,  and  that  said  com- 
pany has  failed  to  comply  with  the  reauest  therein  made,  it  is^ 
ordered  that  C.  I,  J.  L,  and  T.  P,  three  disinterested  freeholders, 
of  this  county,  be,  and  they  are  hereby,  appointed  a  commis- 
sion, who,  together  with  the  county  surveyor,  shall  proceed  to 
the  place  designated  in  said  notice,  and  upon  inspection,  re- 
port to  this  court,  as  to  the  truth  of  the  statements  made  in  said 
notice  and  complaint.    The  said  commissioners  will  meet  at 

this  oflSce  on ,  189-,  at  —  o'clock  p.  m,,  and  after  being  duly 

sworn,  proceed  to  discharge  the  duties  of  their  appointment, 

and  report  to  this  court  forthwith. 

,  Probate  Judge.  Entered . 

Entry  confirming  report.— Thib  day  came  the  commission  and  sur- 
veyor hereinbefore  appointed,  and  made  their  report  in  writing, 
with  words  and  figures  following,  to  wit :  "  We,  the  undersigned, 
commissioners  and  surveyor  hereinbefore  appointed,  having, 
after  being  duly  sworn,  inspected  the  premises,  and  considered 
the  matters  complained  of,  report  as  follows:  We  find  that  the 
road-bed  or  grade  of  said  railroad  causes  the  water  to  accumu- 
late along  the  north  side  of  said  railroad,  and  extending  along- 

the  same  from  the  E  road  to  the turnpike,  a  distance  of 

feet ;  said  accumulation  of  water  varying  in'width  from  five  to 
thirt>  feet  and  of  an  average  depth  of  three  feet,  and  that  the 
same  results  in  total  abandonment  of  about  one-third  of  the 

S remises  and  the  disuse  of  all  the  out  buildings.  We  further 
nd  that  there  are  no  ditches  or  drains  constructed  to  carry  off 
said  water  to  an  outlet.  We  further  find  that  in  order  to  con- 
duct said  accumulation  of  water  to  a  proper  outlet  it  will  be 
necessary  to  construct  a  catch  basin  on  plaintiff's  premises,  of 
one  foot  diameter,  vitrified  pipe,  to  connect  with  the  two-foot 
drain-pipe  now  existing  under  said  railroad. 

Commissioners , ,  ,  189-. 

,  County  Surveyor." 

Which  said  report  is  affirmed.  And  thereupon  the  court,  pro- 
ceeding as  required  by  law,  orders  that  said  railroad  company 
proceed  to  make  tbe  ditches  or  drains  necessary  to  conduct  said 
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aecai&nlations  of  water  to  a  proper  outlet,  and  to  prevent  further 
aecumulatlons  thereof*  as  required  by  law,  within  twenty  days 
from  this  date,  and  that  said  company  pay  the  costs  of  this  pro- 
ceeding, taxed  at  $j — •. 

TELEGRAPH  COMPANIES. 

J  34B9.   When  such  land  Is  held  by  a  rallrod  company. 

The  right  of  such  company  to  use  lands  held  by  a 
railroaa  company,  for  the  permanent  structures  of 
such  telegraph,  shall  be  limited  to  the  land  which  lies 
within  five  feet  of  the  outer  limits  of  the  right  of  way 
of  the  railroad  company,  where  it  is  practicable  to 
erect  the  line  within  those  limits  ;  when  the  company 
seeks  to  appropriate  lands  that  lie  beyond  those  lim- 
its, its  petition  must  set  forth  the  facts  showing  that 
it  is  impracticable  to  erect  such  line  within  said  lim- 
its, and  designate,  either  by  a  survey  and  map,  or  by 
reference  to  monuments,  or  by  other  means  of  easy 
identification,  the  place  or  places  where  the  company 
seeks  to  establish  the  line ;  the  probate  court  shall, 
in  all  instances,  determine,  if  it  fee  controverted  by 
the  railroad  company,  whether  the  erection  of  the 
line  at  the  place  or  places  designated  will,  in  any  ma- 
terial degree,  interfere  with  the  practical  uses  to  which 
such  railroad  company  is  authorized  to  put  such  land ; 
and  if  the  court  is  satisfied  that  it  will  so  interfere,  it 
shall  reject  the  petition,  or  require  the  structure  to 
be  erected  at  such  other  place  or  places  as  the  court 
shall  direct ;  but  nothing  in  this  chapter  shall  be  so 
construed  as  to  authorize  any  company  to  appropriate 
the  use  of  the  track  or  rolling-stock  of  any  railroad 
company  for  the  purpose  of  transporting  poles,  ma- 
terials, or  the  employes  of  such  telegraph  company, 
or  for  any  other  purpose  whatever.    [62  v.  72,  §  3.] 

J  3460.  When  the  lands  lie  in  more  than  one  county.  ; 
Proceedings  to  appropriate  lands  to  the  use  of  a  com-  [ 
pany  against  a  defendant  whose  adjoining  or  continu- 
ous lands  lie  in  more  than  one  county,  may  be  insti- 
^  tuted  in  any  county  in  which  any  part  of  such  lands 
He,  and  the  damages  shall  be  assessed,  in  one  proceed- 
ing, in  respect  to  all  such  lands  of  the  defendant 
sought  to  be  approi)riated,  whether  lying  in  the  county 
wherein  the  court  is  sitting,  or  in  other  counties. 
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§3461.  How  right  to  use  public  ground  acquired.  When 
any  lands  authorized  to  be  appropriated  to  the  use  of 
a  company  are  subject  to  the  easement  of  a  street, 
alley,  public  way,  or  other  public  use,  within  the 
limits  of  any  city  or  village,  the  mode  of  use  shall  be 
such  as  shall  be  agreed  upon  between  the  municipal 
aathorities  of  the  city  or  village  and  the  company ; 
and  if  they  can  not  agree,  or  the  municipal  authori« 
ties  unreasonably  delay  to  enter  into  any  agreement, 
the  probate  court  of  the  county,  in  a  proceeding  in- 
stituted for  the  pui*pose,  shall  direct  in  what  mode 
such  telegraph  line  shall  be  constructed  along  such 
street,  alley,  or  public  way,  so  as  not  to  incommode 
the  public  in  the  use  of  the  same ;  but  nothing  in  this 
section  shall  be  so  construed  as  to  authorize  any  munic- 
ipal corporation  to  demand  or  receive  any  compensa- 
tion for  the  use  of  a  street,  alley,  or.  public  way,  be- 
yond what  may  be  necessary  to  restore  the  pavement 
to  its  former  state  of  usefulness.    [62  v.  72,  §6.] 

By  §g  3471  and  3471a  the  provisions  of  this  section  are  made  ap- 
plicable to  telephone  and  electric  light  companies. 


TURNPIKE  AND  PLANK  ROAD  COMPANIES. 

§  3478.  Turnpike  and  plank  road  companies ;  authority 
to  take  toll ;  dutlef  of  probate  Judge  when  conunissloner  Is 
a  stockholder.  A  companv,  when  it  has  completed  its 
road,  or  any  part  thereof  not  less  than  three  miles^ 
and  when,  from  time  to  time  thereafter,  it  has  com* 
pleted  any  further  or  continuous  portion  thereof,  may 
apply  to  the  commissioners  of  the  county  in  whicn 
the  finished  road,  or  part  thereof,  lies,  or  in  case  the 
same  lies  in  two  or  more  counties,  to  the  commission- 
ers of  either  of  the  counties,  and  the  commissioners 
shall  appoint  three  judicious,  disinterested  freeholders, 
who  shall,  on  oath,  examine  the  same,  and  report  their 
opinion  to  the  commissioners,  in  writing;  if  they  re- 
port that  the  A)ad,  or  such  part  thereof,  is  completed 
agreeably  to  the  provisions  of  this  chapter,  the  com- 
missioners shall,  by  license  in  writing,  authorize  the 
company  to  erect  gates,  at  suitable  distances,  and  de- 
mand and  receive,  of  persons  traveling  such  road,  the 
tolls  allowed  by  law ;  if  any  such  commissioner  is  a 
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stockholder  in  the  company  making  the  application, 
the  duties  required  of  the  commissioners  shall  devolve 
npon  the  probate  judge  of  the  county  or  counties 
aforesaid ;  and  if  any  such  probate  judge  is  a  stock- 
holder in  the  company,  such  duties  shall  devolve 
upon  the  common  pleas  judge  of  the  district  in  which 
such  road  lies,  or  the  judge  of  any  of  the  districts 
within  which  such  road  lies,  in  case  the  same  lies  in 
two  or  more  districts.  [67  v.  94,  g  1;  50  v.  274,  §35; 
61v.395,?3;  51  v.  484,  §— .] 


INSURANCE  COMPANIES. 

g  3685 .  Approval  of  bond  of  insurance  company  by  pro* 
bate  Judge.  Any  insurance  company  which,  by  the 
terms  of  its  charter,  is  required  to  have  its  official 
bonds  approved  by  a  judge  of  the  court  of  common 
pleas,  may,  at  its  option,  have  the  same  approved  by 
the  probate  judge  of  the  county  in  which  the  office  of 
the  company  is  located.    [54  v.  17,  §  1.] 


JOINT  SUB-DISTRICTS. 

§  8930.  Joint  Bub-district.  Joint  sub-districts  may 
be  established  also  in  the  manner  provided  in  suc- 
ceeding sections  of  this  chapter. 

Judgment  of  probate  court  final  as  to  joint  sub-district, 
39  O.  S.  259.  Term  "sub-district"  does  not  apply  to  cities  and 
villages,  19. 0.  S.  577.  Attaching  territory  of  one  sub-district 
not  consolidation,  25  O.  S.  256  (70  v.  2030  AH  tenitory  not  in- 
'  eluded  in  separate  belongs  to  sub-dist«ct;  21 0.  S.  339.  Limited 
to  funds  apportioned  to  it,  2  C.  C.  475!;  does  not  own  property  set 
apart  for  high  school,  46  O.  S.  575. 

J  3931.  '  Joint  Bub-district  may  be  established  on  peti- 
tion. Three  or  more  qualified  electors,  resident  of  the 
territory  sought  to  be  included  therein,  may  apply, 
in  writing,  to  the  board  of  education  of  any  township 
wherein  any  part  of  the  territory  is .  situate,  for  the 
creation  thereof.    [75  v.  120,  §1-] 

§  8932.  What  petition  to  contain.  The  petition  shall 
describe  the  territory  sought  to  be  included  in  the  joint 
sub-district,  may  set  forth  the  reasons  requiring  the 
creation  thereof,  and  shall  be  filed  with  the  clerk  of 
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the  board  of  education  to  which  it  is  addressed.  [75 
V.  120,  12.]  •  *" 

g  3933.  Clerks  to  give  notice  of  filing,  etc.  Upon  the 
filing  of  such  petition  such  clerk  shall  forthwith  give 
notice  thereof,  in  writing,  to  the  members  of  the 
board  of  which  he  is  clerk,  which  notices  shall  n£une 
a  suitable  and  convenient  place,  and  a  day  and  hour, 
for  the  boards  to  meet;  he  shall  also  transmit  a  like 
notice,  forthwith,  to  the  clerks  of  all  other  boards  of 
education  having  jurisdiction  over  any  of  the  territory 
sought  to  be  affected ;  and  such  clerks,  upon  the  re- 
ceipt of  such  notice,  shall  in  like  manner  give  notice 
forthwith  of  the  filing  of  such  petition,  and  of  the 
time  and  place  of  meeting,  to  each  member  of  their 
respective  boards.     [75  v.  120,  §  3.] 

J  3934.  When  petition  for  joint  snb-diBtriot  may  be 
filed  with  probate  jndge.  It  shall  be  the  duty  of  such 
boards  to  meet  and  consider  the  petition  within  thir- 
ty days  from  the  time  the  same  is  filed,  but  if  thev  do 
not  do  so  within  sixty  days  from  such  time,  or  hav- 
ing met,  established,  or  determined  not  to  establish 
a  joint  sub-district,  three  or  more  electors  of  the  ter- 
ritory sought  to  be  included  therein  may  file  a  peti- 
tion or  remonstrance,  for  or  against  the  same,  with 
the  probate  judge  of  the  county ;  and  if  the  territory 
sought  to  be  included  therein  is  situated  in  two  or 
more  counties,  the  petition  may  be  filed  with  the 
probate  judge  of  either  county.    [75  v.  8.] 

Petition  to  probate  judge.  —  Hon. ,  probate  judge  of  

«ounty,  state  of  Ohio:  whereas,  the  board  of  education  of 

township, county,  Ohio,  and  of township,  in  said  county 

and  state,  having  refused,  at  a  meeting  held  {state  time  andplcux) 
to  grant  our  petition  {or  having  failed  to  meet  within  the  time 
prescribed  by  law  to  consider  our  petition)  praying  for  the  cre- 
ation of  a  joint  sub-district  (special  districts,  etc.)  said  petition 

having  been  filed  with  the  clerk  of  said townsMp  board  of 

education,  as  prescribed  by  law,  on  the day  of .  189-. 

Therefore  we,  the  undersigned  i)etitioners  and  electors,  residents 


[75     I 

;he 


in  the  territory  hereinafter  described,  do  hereby  most  respect- 
fully pray  and  petition  you  to  appoint  three  judicious,  disinter- 
ested men  of county,  and  not  residents  of  the  townships  {or 


townships  or  districts)  to  be  affected  by  this  petition,  to  consider 
the  creation  of  a  joint  sub-district  embracing  the  territory 
bounded  as  follows :  {deacribc  the  boundaries).  And  thus  we  shall 
ever  pray,  etc. 


Remonstrance  against  sub-district.— Kon. ,  Probate  judge  of 

—  county,  Ohio ;  Whereas,  the  board  of  educatton  of Miwu- 
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ship, county,  Ohio,  and  of township  of  said  county  and 

state,  at  a  joint  meeting  held  on day  of ,  189-,  did  estab- 
lish a  joint  sub-district  composed  of  territory  lying  within  the 
limits  of  said  townships  and  bounded  as  follows:  (descride 
boundary.)  Therefore  we,  the  undersigned  petitioners  and  elect- 
ors, residents  of  the  territory  thus  described,  do  hereby  remon- 
strate against  the  action  of  such  boards,  and  do  most  respectfully 
pray  and  petition  you  to  appoint  three  disinterested  judicious 

men  of county,  not  residents  of  the  township  to  be  affected 

by  this  petition,  to  consider  whether  the  action  of  said  boards 
should  not  be  set  aside,  for  the  following  reasons,  to  wit :  {give 
reasons.)  , 


§  8935.  Security  for  -coBta  to  toe  given.  The  petition- 
ers shall  also  file  with  the  probate  judge  the  under- 
taking of  one  or  more  of  their  number,  with  security 
to  the  satisfaction  of  the  judge,  in  the  sum  of  one 
hundred  dollars,  conditioned  that  the  petitioners  will 
pay  all  the  costs  of  the  proceeding  if  a  joint  sub- 
district  be  not  established  thereby.    [73  v.  120,  ?  5.] 

Form  of  bond, — Know  all  men  by  these  presents:  That ». 

,  and are  firmly  bound  and  held  unto  the in  the 

penal  sum  of  one  hundred  dollars,  for  the  payment  of  which 
we  hereby  bind  ourselves,  our  heirs  and  executors. 

The  condition  of  the  above  obligation  is  such  that  whereas 
the  said , ,  and have  filed  their  petition  in  the  pro- 
bate court  of county  for  the  establishment  of  a  ioint  sub- 
school  district  in  (describe  place),  and  if  the  said  petitioners  will 
well  and  truly  pay  all  the  costs  of  the  proceeding  if  said  joint 
district  be  not  established,  then  these  presents  shall  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 
[date.]  , 

§  3936.  Time  and  place  of  meeting  of  commissioners. 
Upon  the  filing  of  such  petition  and  undertaking, 
the  judge  shall  fix  a  time,  not  more  than  sixty  days 
thereafter,  and  a  place,  which  shall  be  the  school- 
house  upon  the  territory,  if  there  is  one  thereon, 
and  if  there  is  more  than  one  school-house  thereon, 
then  the  house  last  built,  and  if  there  is  no  school 
house  thereon,  then  some  convenient  place  within  the 
territory,  for  the  meeting  of  the  commissioners  here- 
inafter directed  to  be  appointed.    [75  v.  120,  §  6.] 

§  3937.  Publication  of  notice.  The  judge  shall 
thereupon  cause  to  be  published,  for  four  consecu- 
tive weeks,  in  two  newspapers  of  opposite  politics, 
printed  and  of  ge'neral  circulation  in  the  county 
where  the  petition  is  filed,  notice  of  the  filing  of  such. 
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petition,  and  of  the  time  and  place  of  meeting  of  the 
•commissioners.    [75  v.  120,  §  7.] 

g  3938.  CommissionerB  to  be  appointed.  The  judge 
shall  also  make  an  order  appointing  three  judi- 
cious, disinterested  men  of  the  county,  and  not  resi- 
dents of  either  of  the  townships  to  be  atfected,  to  be 
commissioners,  and  to  act  in  the  premises ;  if  a  per- 
son so  appointed  die,  or  fail  from  any  cause  to  be 
present  and  to  act,  or  if  he  give  notice  of  his  inability 
to  serve,  the  jud^e  shall  forthwith,  by  order,  ap- 
point another  in  his  stead,  who  may  act  as  if  he  had 
been  originallv  appointed  ;  and  the  judge  shall  de- 
liver a  copy  of  the  petition  and  his  order  to  the  com- 
missioners, and  shall  ii^struct  them  in  the  law  appli- 
•cable  to  such  proceedings.     [75  v.  120,  §  8.] 

2  3939.  Oath  and  dnties  of  oommiBBioners.  The 
•commissioners  shall  take  an  oath  to  discharge  faith- 
fully the  duties  rec[uired  by  this  chapter,  according 
to  the  best  of  their  knowledge  and  understanding, 
■and  shall  meet  at  the  time  and  place  named  in  the 
published  notice,  may  examine  witnesses  under 
oath,  which  may  be  administered  by  one  of  their 
number,  and  consider  and  determine  the  question 
whether  a  joint  subniistrict  ought  to  be  established. 
[75  V.  120,  §  9.] 

2  3940.  Clerks  to  present  plats  and  papers.  The  clerks 
■of  the  several  boards  of  education  interested  shall 
be  present  at  the  meeting  of  the  commissioners,  an<} 
have  with  them  the  plats  of  the  several  townships, 
with  the  lines  of  the  several  sub-districts  marked 
thereon,  and  such  other  papers  and  documents  as 
will  serve  to  inform  the  commissioners,  and  give 
them  a  correct  idea  of  the  wants  of  the  petitioners. 
[75  V.  120,  2  10.] 

2  3941.  Beport  of  oommissioners.  The  commission- 
ers shall  report,  in  writing,  to  the  probate  judge — 

1.  Whether  or  not  a  joint  sub-district  ought  to  be 
established,  and  their  reasons  therefor. 

2.  If  they  find  in  favor  of  the  establishment  of  a 
joint  sub-district,  they  shall  give  the  lines  and  a  plat 
thereof;  they  may  also  change  the  lines  of  the  sub- 
district  propo'L'idfcnn  the  petition,  by  including  there- 

/liio;Wh 
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in  other  territory,  or  excluding  territory  included 
therein,  or  both ;  and  if  there  is  no  suitable  school- 
house  within  such  boundaries,  or,  if  there  is  one, 
but  it  is  not  suitably  located,  they  shall  designate  a 
site  whereon  to  erect  such  building ;  provided  that  if 
said  commissioners  shall  have  located  or  shall  here- 
after locate  a  site  upon  a  township  or  county  line  and 
embracing  territory  in  different  townships,  then  the 
school  building  shall  be  erected  on  said  site,  but  in 
that  township  caving  the  lar^st  number  of  children 
of  school  age  who  live  in  saia  joint  sub-district.  [90 
v.  115.] 

Report  of  CommisgUmers.  , ,  189—. 

Hon. ,  Probate  Judge  of County,  Ohio :  * 

Dear  Sir:  We  the  undersigned  commissioners,  acting  under 

your  appointment  aiid  instructions,  dated  the day  of , 

189- ,  respectfully  report  that  we  met  agreeable  to  notice,  and 
after  due  deliberation  and  consideration  of  the  facts,  have  granted 
{or  refused)  the  prayer  of  the  petitioners  {state  reasons),  and  have 
(not)  established  a  joint  sub-district,  a  plat  and  boundaries  of 
which  are  hereby  submitted,  and  have  designated  a  site  for  a 
school  house  {if  there  is  no  school  Jumse  toUhin  the  boundaries  given). 


Commissioners. 
§  3941a.  Bstlxnate  for  site  and  s^ool  hoixM.  When  in 
a  joint  sub-district  established  .by  proceedings  in  the 
probate  court,  a  site  has  been  designated  for  a  school 
house,  the  board  of  education  of  the  township  ia 
which  such  site  is  designated  shall  make  the  neces- 
sary estimate  to  purchase  such  school  house  site  and 
erect  and  furnish  a  suitable  school  house  thereon, 
and  said  board  shall  report  such  estimate  and  levy  to 
the  county  auditor;  said  levy  shall  be  made  and' the 
money  collected  in  like  manner  as  the  funds  are  lev- 
ied and  collected  for  other  joint  sub-districts.  [89  v. 
94.] 

1 3942.  Bffeot  of  report.  The  report  of  the  com- 
missioners, if  against  the  establishment  of  a  joint 
sub-district,  shall  be  a  bar  to  any  proceeding  to 
establish  a  joint  sub-district  out  of  any  of  the  territory 
described  in  the  petition  for  three  years ;  and  if  the 
report  be  in  favor  of  the  establishment  of  a  joint  sub- 
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district  it  shall  be   final,  unless   set  aside  by 
probate  court  for  fraud.     [75  v.  120,  §  12.] 

§  3943.  Jadgment  for  costs — wliat  fees  allowed.  If 
the  report  be  against  the  establishment  of  a  joint  sub- 
district  the  judge  shall  render  judgment  against  the 
petitioners  for  all  the  costs  of  the  proceeding ;  and  the 
commissioners  and  the  judge  shall  receive  the  same 
fees  as  are  authorized  to  be  charged  for  like  services 
in  proceedings  to  establish  roads,  and  such  other  fees 
as  are  authorized  by  law.    [75  v.  120,  §  13.] 

§  3944.  Beport  and  jadgment  for  snb-distriot.  If  the 
report  be  in  favor  of  the  establishment  of  a  joint  sub- 
district  the  judge  shall  make  an  entry  confirming  the 
same ;  and  a  certified  copy  of  the  report,  including 
the  plat  and  his  order,  shall  be  delivered  to  the  clerk 
of  the  board  of  education  of  each  township  interested 
therein,  and  thereafter  such  joint  sub-district  shall 
be  fully  established,  and  shall  be  governed  and  con- 
trolled in  the  same  manner  as  joint  sub-districts 
otherwise  established.    [75  v.  120, 1 14.] 

Probate  court  can  conflnn  i-eport  dissolving,  39  O.  S.  151. 

§  3945.  How  costs  paid  in  such  case.  In  such  case 
the  judge  shajl  tax  the  costs  of  the  proceedings  to 
the  board  of  education  of  the  several  townships  inter- 
ested, in  such  proportion  as  he  may  deem  just  and 
equitable,  and  certify  the  same  to  the  clerks  of  such 
boards ;  and  the  boards  shall  be  liable  therefor,  and 
&t  the  first  regular  or  special  meeting  of  each  there- 
after payment  of  the  amount  so  taxed  to  it  shall  be 
ordered.    [75  v.  120,  ?  15.] 

§  3946.  Petition  for  additional  sub-district,  etc.  A 
petition  may,  in  like  manner,  be  filed  with  the  clerk 
of  the  board  of  education  of  any  township,  praying 
for  the  creation  of  an  additional  sub-district,  or  foi 
changing  the  lines  of  sub-districts,  or  for  the  creation 
of  a  special  school  district,  or  for  changing  the  lines 
of  special  or  village  districts,  and  adjoining  sub-dis- 
tricts ;  but  when  a  special  or  village  district  is  inter- 
ested in  such  proposed  change,  the  petition  may  be 
filed  either  with  the  clerk  of  the  township  board,  or 
the  clerk  of  the  board  of  education  of  such  special  or 
village  district;  and! when  any  such  lines  have  been 
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80  changed  they  shall  not  be  altered  by  any  board  or 
boards  of  education  until  after  the  expiration  of  three 
years,  except  upon  the  written  consent  of  two-thirda 
of  the  electors  residing  within  the  territory  aflfected 
by  the  change.    [75  v.  120,  §  16.] 

The  provisions  of  this  section  are  applicable  only  between, 
districts  and  adjoining  sub-districts,  8  Bull  312.  Special  dis- 
tricts may  be  created  in  same  manner  as  joint  sub-districts, 
b'Rec.  362.  Such  district  is  not  entitled  to  any  part  of  the  mouey 
in  the  treasury  of  the  original  organization  of  which  it  was  a 
part  at  the  time  of  its  creation,  6  C.  C.  597.  Under  the  provis- 
ions of  this  section,  three  or  more  persons  are  not  authorized  to 
commence  proceedings  for  the  creation  of  a  special  school  dis- 
trict, and  have  the  same  established,  when  it  is  sought  by  such 
proceedings  to  include  with  the  special  school  district  prayed 
lor,  the  whole  or  a  part  of  the  territory  of  a  joint  sub-district 
then  existing.  This  would  be  in  conflict  with  the  provisions  o£ 
I  3950,  Id. 

I  3947.  Proceedings  thereon.  Such  petition  may  be 
filed  with  the  clerk  of  the  board  of  education  of  such 
special  or  village  district,  with  the  clerk  of  the  board 
of  education  of  the  township,  or,  if  the  changes  sought 
by  the  petition  affect  territory  in  more  than  one  town- 
ship, with  the  clerk  of  the  board  of  education  of  either 
township ;  and,  upon  the  filing  thereof,  the  members 
of  the  board  or  boards  interested  shall  be  notified  as 
provided  in  §  3933.    [75  v.  120,  §  17.] 

g  3948.  When  enoh  petition  may  be  filed  with  probate 
jndge.  It  shall  be  the  duty  of  such  board  or  boards 
to  meet  and  consider  the  petition  within  thirty  days 
from  the  time  the  same  is  filed,  but  on  failure  to  do 
80  within  sixty  days  of  such  time,  or  if  the  board  or 
boards  meet  and  grant,  or  refuse  to  grant,  the  prayer 
of  the  petition,  a  petition  or  a  remonstrance  may  be 
filed  with  the  probate  judge  of  the  county,  by  either 
party,  as  provided  in  §  3934  and,  thereafter,  such  pro- 
ceedings may  be  had  thereon,  and  they  shall  have 
the  same  effect  as  is  herein  provided  for  the  forma- 
tion of  joint  sub-districts.    [78  v.  9.] 

J  8960.  Proceedings  to  dissolve,  change  or  alter, 
joint  8ub-di8trict.-No  joint,  sub-district,  which  is  now 
organized  or  may  hereafter  be  organized,  shall  be  dis- 
solved, changed  or  altered,  unless  by  the  concurrent 
action  of  the  boards  of  education  of  the  several  town- 
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fillips  having  territory  included  therein ;  jjrovided, 
however,  that  when  any  board  of  education  in  a  joint 
subdistrict  desires  to  dissolve,  change  or  alter  the 
same,  the  board  of  education  desiring  such  dissolution, 
change  or  alteration,  shall  notify,  in  writing,  the 
boards  of  education  interested  of  the  time  when  they 
will  meet  to  consider  the  proposed  dissolution,  change 
or  alteration.  The  place  of  meeting  shall  be  the 
school-house  in  such  joint  subdistrict ;  but  if  there  be 
none,  then  at  some  convenient  place  in  the  vicinity 
of  such  joint  subdistrict.  If  the  joint  board  fails  to 
meet,  or  having  met  cannot  agree  upon  a  dissolution, 
change  or  alteration,  as,  the  case  may  be,  then  the 
board  of  education  desiring  such  dissolution,  change 
or  alteration  may  appeal  to  the  probate  court  of  the 
proper  county,  and  the  same  proceedings  shall  be  had 
as  in  case  of  appeals  in  the  formation  of  joint  sub- 
districts,  so  far  as  applicable,  as  provided  in  sections 
5935  to  3941,  inclusive;  and  any  joint  subdistricts 
established  by  proceedings  in  the  probate  court  may 
be  dissolved,  changed  or  altered,  as  provided  in  this 
section,  at  any  time  after  the  expiration  of  five  years, 
or  the  court* may  dissolve  the  same  at  any  time,  upon 
being  petitioned  to  do  so  by  two-thirds  of  the  voters 
residing  in  the  district  which  is  affected  by  the 
change,  when  the  best  interests  of  the  school  demand 
such  dissolution,  change  or  alteration.  And  provided 
further,  that  the  provisions  of  this  section  shall  in  no 
wise  interfere  with  the  establishment  of  any  special 
district  under  the  provisions  of  sections  three  thous- 
and nine  hunded  and  twenty-eight  to  three  thousand 
nine  hundred  and  forty-nine,  inclusive,  as  amended 
March  fifteen,  one  thousand  eight  hundred  and  nine- 
ty-two.   [91  V.  114.] 


SCHOOLS,   ETC. 

§  3990.  School  house  site,  plat  to  be  filed  with  probate 
ludge.  When  it  is  necessary  to  procure  or  enlarge  a 
school-house  site,  and  the  board  of  education  and  the 
owner  of  the  proposed  site  or  addition  are  unable 
from  any  cause  to  agree  upon  the  sale  and  purchase 
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thereof,  the  board  shall  make  an  accurate  plat  and 
description  of  the  parcel  of  land  which  it  desires  for 
8uch  purpose,  and  file  the  same  with  the  probate 
judge  of  the  proper  county ;  and  thereupon  the  same 
proceedings  of  appropriation  shall  be  had  which  are 
provided  tor  the  appropriation  of  private  property  by 
municipal  corporations.    [70  v.  196.] 

§  406.9.  Scliool  examiners  appointed  by  probate  court. 
There  shall  be  a  board  of  examiners  for  each  county, 
which  shall  consist  of  three  competent  persons  to  be 
appointed  by  the  probate  judge.  Two  of  such  per- 
sons shall  have  had  at  least  two  years'  experience  as 
teachers,  and  shall  be  or  shall  have  been  within  five 
years  actual  teachers  in  properly  recognized  schools. 
Such  persons  shall  be  residents  of  the  county  for  which 
they  are  appointed,  and  shall  not  be  connected  with 
or  interested  in  any  normal  school  or  schools  for  the 
special  education  or  training  of  persons  for  teachers, 
or  any  other  private  school,  or  be  employed  as  an  in- 
structor in  any  institute  in  his  own  county.  If  an 
examiner  becomes  connected  with  or  interested  in 
any  such  school,  his  office  shall  become  vacant  there- 
by. The  term  of  office  of  euch  examiners  shall  be 
three  years.  The  term  of  one  of  the  examiners  shall 
expire  on  the  31st  day  of  August  each  year ;  but  the 
probate  judge  shall  revoke  the  appointment  of  any 
examiner  upon  satisfactory  proof  that  he  is  inefficient, 
negligent  or  guilty  of  immoral  conduct.  When  a  va- 
cancy Occurs  in  the  board,  whether  from  expiration 
of  the  term  of  office,  refusal  to  serve,  or  other  cause, 
the  probate  judge  shall  fill  the  same  by  appointment 
for  the  full  or  unexpired  term,  as  the  case  demands ; 
and  within  ten  days  after  an  appointment  the  pro- 
bate judge  shall  report  to  the  commissioner  of  com- 
mon schools  the  name  and  appointee,  and  whether, 
the  appointment  is  for  a  full  or  unexpired  term  ;  and 
no  person  shall  be  appointed  to  the  position  or  exer- 
cise the  office  of  State,  county,  citv  or  village  exam- 
iner of  teachers  who  is  the  agent  of  or  is  interested  in 
any  book-publishing  or  book-selling  firm,  company  or 
business.    [88  v.  495.] 
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DESCENT  AND   DISTRIBUTION. 

§  4158.  Order  of  descent  of  leal  eetate  where  title 
oame  by  descent,  devise  or  deed  of  gift.  When  a  person 
dies  intestate,  having  title  or  right  to  any  real  estate 
or  inheritance  in  this  state,  which  title  came  to  such 
intestate  by  descent,  devise,  or  deed  of  gift  from  an 
ancestor,  such  estate  shall  descend  and  pass  in  par- 
cenary to  his  or  her  kindred  in  the  following  course: 

1. — To  the  children  of  such  intestate,  or  their 
legal  representatives. 

2 —If  there  are  no  children  or  their  legal 
representatives  living,  the  estate  shall  pass  to  and 
vest  in  the  husband  or  wife,  relict  of  such  intestate,, 
during  his  or  her  natural  life. 

3. — If  such  intestate  leave  no  husband  or  wife,, 
relict  of  himself  or  herself,  or  at  the  death  of  such 
relict,  the  estate  shall  pass  to  and  vest  in  the  broth- 
ers and  sisters  of  the  intestate  who  are  of  the  blood  of 
the  ancestor  from  whom  the  estate  came,  or  their 
legal  representatives,  whether  such  brothers  and  sis- 
ters be  of  the  whole  or  half  blood  of  the  intestate. 

4.— If  there  are  no  brothers  or  sisters  of  the 
intestate  of  the  blood  of  the  ancestor  from  whom  the 
estate  came,  or  their  legal  representatives,  and  the 
estate  came  by  deed  of  gift  from  an  ancestor  who  is 
living,  the  estate  shall  ascend  to  such  ancestors. 

5. — If  the  ancestor  from  whom  the  estate  came 
is  deceased,  the  estate  shall  pass  to  and  vest  in  the 
children  of  the  ancestor  from  whom  the  estate  came, 
or  their  legal  representatives ;  if  there  are  no  children 
of  the  ancestor  from  whom  the  estate  came,  or  their 
legal  representatives,  the  estate  shall  pass  to  and 
vest  in  the  husband  or  wife,  relict  of  such  ancestor, 
if  a  parent  of  the  decedent,  during  the  life  of  such 
relict;  and  on  the  death  of  such  husband  or  wife,  or 
if  there  is  no  such  husband  or  wife,  the  estate  shall 
pass  to  and  vest  in  the  brothers  and  sisters  of  such 
ancestors,  or  their  legal  representatives;  and  for 
want  of  such  brothers  and  sisters,  or  their  legal 
representatives,  to  the  brothers  and  sisters  of  the 
half  blood  of  the  intestate,  or  their  legal  representa- 
tives, though  such  brothers  and    sisters  are  not  of 
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the  blood  of  the  ancestor  from  whom  the  estate 
came. 

6.— If  there  are  no  such  half-brothers  and  sis- 
ters of  the  intestate,  or  their  legal  representatives, 
the  estate  shall  pass  to  the  next  of  kin  to  the  intes- 
tate of  the  blood  of  the  ancestors  from  whom  the 
estate  came,  or  their  legal  representatives.     [62  v.  32, 

II.] 

An  ancestor  Is  one  from  whom  the  claimant  has  the  capac- 
ity to  inherit,  2  H.  52.  What  is  ancestral  and  what  not  ances- 
tral property,  25  O.  S.  451;  14  O.  368.  After  partition  heirs 
hold  Dy  descent.  17  O.  S.  527.  If  heir  elects  to  take  land  in  par- 
tition only  his  snare  is  ancestral,  Id.^ 

In  absence  of  children  and  brothers  and  sisters  or  their  rep- 
resentatives lands  inherited  from  father  pass  to  brothers  and 
sisters  of  the  father.    19  O.  36  (1850). 

Property  descending  from  father  to  son  and  from  son  to 
daughter  passes  on  her  death  without  issue  to  her  father's 
half-brothers  and  sisters,  though  not  of  the  blood  of  her  grand- 
father, 19  O.  S.  531.  The  fifth  clause  of  section  1  of  act  S.  &  C. 
501,  is  not  an  adjunct  of  the  fouith  clause  and  applies  to  both 
classes  of  estates.  Id.  Ancestral  estates  descend  to  brothers 
and  sisters  of  ancestor  if  deceased  left  no  brothers  or  sisters  or 
their  representatives  and  no  issue,  40  O,  S.  211.  Words  "broth- 
ers and  sisters*'  include  half-brothers  and  sisters,  8  O.  S.  501,  in- 
clude posthumous  child,  2  H.  52. 

Degrees  of  consanguinity  to  be  computed  according  to  the 
civil  law,  17  O.  S.  367.  Words  '^next  of  kin"  do  not  imply  prin- 
ciple of  representation.  Grand  uncles  and  aunts  take  to  the 
exclusion  of  issue  of  grand  uncles  deceased.  Id.  The  "ances- 
tor from  whom  the  estate  came"  is  the  ancestor  from  whom 
the  estate  came  immediately  to  the  intestate  by  descent,  de- 
vise or  deed  of  gift,  Jd. ;  3  O.  S.  394. 

Descent  of  ancestral  property  is  governed  by  the  legal  titles  not 
subject  to  equitable  conversion,  45  O.  S.  77.  The  policy  of  our 
statutes  is  to  prefer  the  blood  of  the  intestate  to  that  of  the  an- 
cestor. 18  O.  S.  311.  Descent  is  controlled  by  statute.  But  vested 
rights  cannot  be  aflfected,  25  O.  S.  283 ;  27  0.  S.  86.  The  lands  of 
an  intestate  descend  at  once  to  bis  heir  and  the  legal  title  vests 
in  him,  subject  to  the  right  of  the  administrator  to  sell  the  same 
for  the  payment  of  the  debts  of  the  intestate  in  the  manner  pre- 
scribed by  law,  29  O.  S.  230.  The  acquisition  of  real  property, 
"Whether  by  descent  or  devise,  is  governed  by  the  Ux  rei  sitx,  17 
O,  S.  171 ;  21  O.  S.  56.  Price  of  land  paid  by  optional  lessee  de  ' 
scends  to  heirs,  4  C.  C.  69.  The  courts  cannot,  upon  considera 
tions  of  policy,  so  interpret  the  statute  as  to  exclude  from  the' 
inheritance  one  who  murders  the  intestate,  6  C.  C.  357.  Property 
which  upon  the  death  of  an  ancestor  descends  to  his  heirs  as 
tenants  in  common,  and  which  is  divided  among  them  by  quit- 
claim deeds  for  an  expressed  valuable  consideration,  docs  not 
pass,  upon  the  death  of  one  of  such  grantees,  as  ancestral  prop- 
erty, 6  C.  C.  570. 

1 4159.  Order  of  descent  where  estate  came  t>y  purchase  > 
etc.  If  the  estate  came  not  by  descent,  devise  or  deed 
of  gift  it  shall  descend  and  pass  as  follows . 
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1.— To   the  children    of   the  intestate  and 
legal  representatives. 

2.--lf  there  are  no  children,  or  legal  represen- 
tatives, the  estate  shall  pass  to  and  be  vested  in  the 
husband  or  wife,  relict  of  such  intestate. 

3. — If  such  intestate  leaves  no  husband  or  wife, 
relict  to  himself  or  herself,  the  estate  shall  pass  to  the 
brothers  and  sisters  of  the  intestate  of  the  whole 
blood,  and  their  legal  representatives. 

4. — If  there  are  no  brothers  or  sisters  of  the 
intestate  of  the  whole  blood,  or  their  legal  represen- 
tatives, the  estate  shaU  pass,  to  the  brothers  and 
sisters  of  the  half-bloOd,  and  their  legal  represen- 
tatives. 

5. — If  there  are  no  brothers  or  sisters  of  the  in- 
testate of  the  half-blood,  or  their  legal  representatives, 
the  estate  shall  ascend  to  the  father;  if  the  father  is 
dead,  then  to  the  mother. 

6. — If  the  father  and  mother  are  dead,  the 
estate  shall  pass  to  the  next  of  kin,  and  their  legal 
representatives,  to  and  of  the  blood  of  the  intestate* 
[62  V.  32,  g  2.] 

Expectancy  does  not  descend,  31  O.  S.  640.  Testator  not 
ancestor  of  devisee  not  of  kin,  16  O.  30  (1847).  When  heirs  take 
per  capita  and  when  per  stirpes^  9  O.  S.  327.  If  hell's  ex- 
change land  it  ceases  to  be  ancestral,  18  O.  S.  311.  Estate 
coming  to  vTife  from  deceased  husband  not  ancestral,  18  O.  S. 
311;  11  O.  S.  426.  Blood  of  intestate  preferred  to  that  of  ances- 
tor, 18  O.  S.  311.  Under  act  1840  widow  was  entitled  to  her 
desijcnated  share  of  the  estate  whether  testator  left  child  or 
not,  11 0.  S.  1.  Beal  estate  bought  with  inherited  personalty  is 
not  ancestral,  3  C.  C.  186.  If  no  children  survive,  the  widow  is 
heir  of  the  non-ancestral  property  of  the  husband,  38  0.  S.  473. 
Real  property  purchased  with  fiartnership  funds  and  used  for 
partnership  purposes  is  thereby  equitably  converted  into  per- 
sonalty, and  continues  to  be  such  after  the  death  of  one  of  the 
partners  and  discontinuance  and  final  settlementf  of  the  busi- 
ness, 19  Bull.  139. 

§  4160.  When  real  estate  to  pass  to  husband  or  wife  ; 
when  to  next  of  kin  of  intestate.  When  a  person  dies 
intestate,  having  title  or  right  to  anv  real  estate  or  in- 
heritance, as  provided  in  §  4158,  and  leaves  husband  or 
wife,  relict  of  himself  or  herself,  and  there Js  no  per- 
son who,  under  the  provisions  of  that  section,  would 
be  entitled  to  inherit  the  same,  or  an  estate  therein, 
save  and  except  such  husband  or  wife,  reUct  of  such 
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intestate,  then  the  estate  shall  pass  to  and  vest  in  the 
husband  or  wife  of  the  intestate  as  an  estate  of  inheri- 
tance ;  and  if  there  is  no  such  person,  and  no  hus- 
band or  wife  relict  of  the  intestate,  then  the  estate 
shall  pass  to  and  vest  in  the  next  of  kin  of  the  intes- 
tate, though  not  of  the  blood  of  the  ancestor  from 
whom  the  estate  came.    [59  v.  50,  ?  3.] 

This  section  is  only  intended  to  provide  for  cases  where  there 
is  a  failure  of  persons  capable  of  taking  under  the  preceding  sec- 
tions, and  the  amendment  of  1862  to  the  section  merely  enlarged 
the  class  of  persons  entitled  to  the  estate  before  it  could  escheat, 
25  0.S.451. 

2  4161.  When  real  estate  to  paes  to  children  of  former 
hneband  or  wife,  etc.  When  a  person  dies  intestate, 
having  title  or  right  to  any  real  estate  or  inheritance, 
whether  by  descent,  devise  or  deed  of  gift  from  any 
ancestor,  or  acquired,  and  there  is  no  person  entitled 
to  inherit  the  same  under  the  preceding  sections  [of 
this  chapter],  then  the  estate  shall  pass  to  and  vest 
in  the  children  of  any  deceased  husband  or  husbands, 
wife  or  wives  of  the  intestate,  whose  marriage  with 
the  intestate  was  not  annulled  prior  to  his,  her  or 
their  death,  or  their  legal  representatives ;  if  there  are 
no  children,  or  their  legal  representatives,  living, 
then  the  estate  shall  pass  to  the  brothers  and ' 
sisters  of  any  such  husband  or  wife,  or  their  legal 
representatives;  if  there  are  no  brothers  or  sisters 
nor  their  legal  representatives,  the  estate  shall  pass  to 
the  next  of  kin  of  such  intestate ;  and  if  there  are 
none  such,  then  the  estate  shall  escheat  and  be 
vested  in  the  State  of  Ohio.    [59  v.  50,  i  3.] 

Escheats,  4  O.  S.  854.  « 

§  4).62.  Descent  of  estate  which  came  from  former  hus- 
band or  wife.  When  the  relict  of  a  deceased  husband 
or  wife  shall  die  intestate  and  without  issue,  possessed  • 
of  any  real  estate  or  personal  property  which  came  to 
such  intestate  from  any  former  deceased  husband  or 
wife  by  deed  or  gift,  devise  or  bequest,  or  under  the 
provisions  of  §  4159,  then  such  estate,  real  and  per- 
aonal,  shall  pass  to  and  vest  in  the  children  of  said 
deceased  husband  or  wife,  or  the  legal  representatives 
of  such  children.  If  there  are  no  children  or  their 
legal  representatives  Hvihg,  then  such  estate  real  and 
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personal,  shall  pass  and  descend  one  half  to  the 
brothers  and  sisters  of  such  intestate,  or  their  legal 
representatives,  and  one  half  to  the  brothers  and 
sisters  of  such  deceased,  husband  or  wife  from  which 
such  personal  or  real  estate  came,  or  their  personal 
representatives.     [78  v.  107 ;  74  v.  81,  3  C.  0.  R.  186.] 

Legislature  may  change  course  of  descent.  Such  laws  not 
retro-active  and  do  not  impair  contract  rights,  8  Bull  21. 
The  words  "relict  of  a  deceased  husband  or  wife"  as  used  in 
this  section  are  used  to  designate  the  relationship  to  a  former 
married- pair,  of  the  survivor  of  a  mairiage  union;  and  such 
i-elationsnip  is  not  destroyed  or  changed  by  the  subsequent 
marriage  of  such  survivor,  42  O.  S.  100.  The  term  "■foi-mer 
deceased  husband"  refers  to  any  husband  who  has  deceased 
leaving  a  widow  to  whom  any  real  estate  or  personal  property 
has  passed  by  virtue  of  the  provisions  of  this  section  and  is  not 
eonnned  in  its  application  to  cases  where  the  widow  has  had 
two  or  more  husbands  who  are  deceased,  44  O.  S.  440.  The  dis- 
tribution of  one  half  to  the  brothers  and  sisters  of  such  deceased 
husband  or  wife  from  which  such  personal  estate  came  Includes 
brothers  and  sisters  of  both  the  whole  and  half  blood,  8  C.  C.  8. 
Widow  as  survivor  of  beneficiaries  of  life  insurance  policy  when 
proceeds  of  policy  did  not  come  to  her  as  deed  of  gift  under  pro- 
visions of  this  section,  30  Bull,  120.  The  ancestral  or  inheritable 
quality  of  inherited  property  Is  not  changed  or  the  descent  bro- 
ken and  a  new  fountain  oi  inheritable  blood  created  by  the 
owner  conveying  away  and  immediately  receiving  back  the 
naked  legal  title  without  consideration,  though  for  the  sole  pur- 
pose of  breaking  the  descent,  30  Bull,  383.  Such  property  so  de- 
scended under  §  2  of  the  act  of  April  17, 1857,  and  the  amend- 
ments thereto  when  the  supplemental  act  of  April  11, 1877,  was 
adopted,  30  Bull,  344. 

f  4163.  Distribution  of  personal  estate.  When  a  per- 
son dies  intestate  and  leaves  any  personal  property, 
such  personal  property  shall  be  distributed  in  the 
manner  prescribed  in  i  4159  as  to  real  pro- 
perty which  came  not  by  descent,  devise  or  deed  of 
gift  from  any  ancestor,  saving  however,  such  right  as 
any  widow  or  widower  may  have  to  any  portion  of 
such  personal  property ;  provided,  that  any  fund  in 
the  hands  of  any  administrator,  guardian,  assignee  or 
other  trustee,  which  has  arisen  from  the  sale  of  real 
estate,  which  real  estate  came  to  such  intestate  by 
descent,  devise  or  deed  of  gift  from  an  ancestor,  shall 
descend  according  to  the  course  of  descent  prescribed 
by  I  4158  for  ancestral  real  estate.  If  there  be  no  per- 
son living  to  inherit  the  same  by  the  provisions  of 
this  chapter,  such  personal  property  shall  pass  to  and 
be  vested  in  the  state ;  and  the  prosecuting  attorney 
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of  the  county  in  which  letters  of  administration  are 
granted  upon  such  estate,  shall  collect  the  same  and 
pay  it  over  to  the  treasurer  of  such  county,  to  be  ap- 
plied exclusively  to  the  support  of  the  common  schools 
of  the  county  in  which  the  estate  is  so  collected  in 
such  manner  as  may  be  prescribed  bylaw.  [87  v%  66; 
86  V.  86 ;  84  v.  132 ;  59  v.  50,  §  4.] 

The  right  of  distribution  vests  at  death  of  intestate ;  it  is  not 
changed  by  subsequent  legislation,  39  O.  S.  368.  Purchase  money 
of  heirs'  land  sold  by  guardian  or  administrator  is  not  ancestral, 
11  O.  S.  290.  A  widow  is  entitled  to  her  share  of  the  personal 
estate  although  she  had  received  one  third  of  the  price  of  laud 
sold  by  her  husband,  39  O.  8. 185.  The  amount  recovered  in  an 
action  for  causing  death  is  for  the  exclusive  benefit  of  the  widow 
and,  next  of  kin,  and  it  is  to  be  distributed  among  them  in  the 
proportions  provided  by  law  in  the  relation  of  the  distribution 
of  personal  estates  of  persons  dying  intestate,  26  O.  S.  522;  28 
O.  S.  191.  A  comparison  of  the  amended  statute  with  its  provis- 
ions prior  thereto  shows  that  funds  arising  from  the  sale  of  real 
estate  after  the  making  of  a  will  fall  within  its  provisions,  pro- 
vided the  land  sold  is  ancestral,  6  C.  C.  576. 
'  §  4164.  When  estate  to  descend  to  children  of  intes- 
tate and  how.  When  a  person  dies  intestate  leaving 
children,  and  none  of  the  children  of  such  intestate 
have  died  leaving  children  or  their  legal  representar 
tives,  such  estate  shall  descend  to  the  children  of 
such  intestate,  living  at  the  time  of  his  or  her  death, 
in  equal  proportions.    [51  v.  499,  §  5.] 

i  4165.,  Descent  when  all  descendants  of  equal  degree 
of  consangninity.  When  all  the  descendants  of  an  in- 
testate, in  a  direct  line  of  descent,  are  of  an  equal  de- 
gree of  consanguinity  to  the  intestate,  whether  chil- 
dren, grandchildren,  or  great-grandchildren,  or  of  a 
more  remote  degree  of  consanguinity  to  such  intestate, 
the  estate  shall  pass  to 'such  persons  of  equal  degree 
of  consanguinity  to  such  intestate  in  equal  parts, 
however  remote  from  the  intestatte  such  equal  and 
common  degree  of  consanguinity  may  be.  [51  v.  499, ' 
§6.] 

J  4166.  When  there  are  living  both  children  and  heirs 
of  deceased  children  of  intestate.  If  any  of  the  children 
of  such  intestate  are  living,  and  any  are  dead,  the 
estate  shall  descend  to  the  children  of  such  intestate 
who  are  living,  and  to  the  legal  representatives  of 
■uch  of  his  or  her  children  as  are  dead^  so  that  each 
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child  of  the  intestate  who  is  living  shalf  inherit  the 
share  to  which  he  or  she  would  have  been  entitled  if 
all  the  children  of  the  intestate  were  living,  and  so 
that  the  legal  representatives  of  the  deceased  child  or 
children  of  the  intestate  shall  inherit  equal  parts  of 
that  portion  of  the  estate  to  which  such  deceased 
child  or  children  would  be  entitled  if  such  deceased 
child  or  children  were  living.    [51  v.  499,  §  7.] 

The  act  of  1853.  g  7,  did  not  change  the  rule  provided  for  by 
this  section,  16  O.  S.  400. 

§  4167.  Extent  of  applieation  of  last  Beotion.  The 
provisions  of  the  last  preceding  section  shall  be  con- 
strued to  apply  in  all  cases  in  which  the  decend^nts 
of  the  intestate,  entitled  to  share  in  the  estate,  are  of 
unequal  degree  of  consanguinity  to  the  intestate,  so 
that  those  who  are  of  the  nearest  degree  of  consan- 

giiinity  shall  take  the  share  to  which  he  or  she  would 
ave  been  entitled,  had  all  the  descendants  in  the 
same  degree  of  consanguinity  with  him  or  her,  who 
died  leaving  issue,  been  living.    [51  v.  499,  i  8.] 

?  4168.  The  lirovisions  of  ?§  4164,  4166,  4166  and 
4167  shall  apply  both  to  personal  and  real  estate.  [61 
V.  499,  ?  9.J  .  ^ 

g  4169.  Adyanoements  by  intestate  to  be  considered 
as  part  of  estate.  If  any  estate,  real  or  personal,  has 
been  given  by  any  intestate  in  his  lifetime  as  an  ad- 
vancement to  any  child  or  children  of  such  intestate 
or  their  descendants,  it  shall  be  considered  and  held  to 
be  a  part  of  the  estate  of  the  intestate,  so  far  as  it  re- 
gards the  division  and  distribution  thereof ,  among  his 
or  her  children  or  their  descendants,  and  shall  be 
taken  bv  such  child  or  children  or  their  descendants 
toward  his  or  her  share  of  the  estate  of  the  intestate. 
[51  V.  499,  no.]  • 

The  act  of  1853  does  not  provide  for  advancements  as  to 
personalty,  18  O.  347.  If  one  purchase  property  and  take  title 
m  the  name  of  child,  this  is  prima  facie  an  advancement,  18  O. 
418;  1  O.  S.  1;  6  O.  S.  52.  The  partial  distribution  of  an 
estate  by  will,  does  not  exclude  the  operation  of  the  statutory 
pi'ovisions  relating  to  advancements,  22  O.  S.  436;  see  21  O.  S. 
627.  Release  by  heir  not  binding,  7  O.  S.  432.  Construction  of 
receipt  for,  17  O.  S.  157.  Gift  to  son-in-law,  when  charged  to 
"Wife,  22  O.  S.  436.  See  26  O.  S.  169;  42  O.  S.  314.  Interest  on 
not  allowed,  31  O.  S.  657.  Advancements  of  real  estate  can  not 
be  made  by  parol,  2  D.  604.  Parol  promise  of  heir  to  pay  debts 
binding,  24  O.  S.  432.  Statute  of  1853  not  retro-active,  6  W.  L. 
M.  194.  Whether  transfer  of  personal  property  to  son  is  an 
"dvancement  depends  upoh  the  intention  of  the  parties  at  the 
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time,  1  C.  C.  R.  420,  423.  Where  property  is  conveyed  by  father 
to  his  sons  by  way  of  advancemeut  it  mav  be-  reached  bv  his 
creditors,  24  0«  8.  432.  Upon  the  subject  of  advancements  in 
connection  with  the  construction  of  wills,  see  21  O.  S.  527 ;  31 
0.  S.  657 ;  23  Bull,  126.  With  reference  to  deeds,  see  18  O.  S.  73. 
Widow  not  entitled  to  claim,  when,  7  C.  C.  105. 

J  4170.  Wlien  advancement  is  greater  or  less  than 
heirs,  share.  If  the  amount  of  such  advancement 
equals  or  exceeds  the  share  of  the  heir  to  whom 
such  advancement  has  been  made,  he  or  she  shall 
be  excluded  from  any  further  portion  in  the  division 
or  distribution  of  the  estate,  but  shall  not  be  re- 
quired to  refund  any  part  of  such  advancement;  and 
if  the  amount  so  advanced  is  less  than  his  or  her  full 
share,  he  or  she  shall  be  entitled  to  as  much  more  as 
will  give  him  or  her,  his  or  her  full  share  of  the  es- 
tate of  the  intestate.     [51  v.  499,  §  11.] 

§  4171.  When  advancement  is  wholly  real  or  personal 
estate.  If  any  such  advancement  is  made  in  real 
estate,  the  value  thereof  shall  be  considered  and 
taken  as  a  part  of  the  real  estate  to  be  divided,  and  if 
in  money  or  other  personal  estate,  it  shall  be  con- 
sidered and  taken  as  a  part  of  the  personal  estate  to 
be  distributed;  ai;id  if,  in  either  case,  it  exceeds  the 
share  of  the  real  or  personal  estate  that  would  have 
come  to  the  heir  to  whom  such  advancement  was 
made,  he  or  she  shall  not  refund  any  part  of  it,  but 
shall  receive  so  much  less  out  of  the  other  part  of 
the  estate  of  the  intestate,  as  will  make  his  or  her 
whole  share  equal,  as  near  as  can  be  estimated,  to 
that  of  either  of  the  other  heirs  who  are  in  the  same 
degree  of  consanguinity  with  him  oi*  her.  [51  v. 
499,  §  12.] 

J  4172.  When  value  of  -advancement  expressed  in 
deed,  etc.  If  the  value  of  the  estate,  real  or  personal, 
so  advanced,  is  expressed  in  the  deed  of  conveyance, 
or  in  the  charge  thereof,  made  by  the  intestate,  or  in 
the  receipt  in  writing,  given  by  the  person  receiving 
such  advancement,  it  shall  be  considered  and  taken 
to  be  of  that  value,  in  the  division  and  distribution 
of  the  estate,  otherwise  it  shall  be  estimated  at  its 
value  when  advanced.     [51  v.  499,  §  13.] 
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§  4173.  Heirs  of  aliens  may  inherit ;  aliens  may  hold 
lands.  No  person  who  is  capable  of  inheriting  shall 
be  deprived  of  the  inheritance  by  reason  of  anv  of 
his  or  her  ancestors  having  been  aliens ;  and  aliens 
may  hold,  possess,  and  enjoy  lands,  tenements,  and 
hereditaments,  within  this  state,  either  by  descent, 
devise,  gift  or  purchase,  as  fully  and  completely  as 
any  citizen  of  the  United  States  or  this  state  can  do* 
[51  V.  499,  §14;  29  V.  462,  §1.] 

§4174.  Capability  of  bastards  as  to  inheritance.  Bas> 
tards  shall  be  capable  of  inheriting  or  transmitting 
inheritance  from  and  to  the  mother,  and  from  and 
to  those  from  whom  she  may  inherit,  or  to  whom  she 
may  transmit  inheritance,  in  like  manner  as  if  bom 
in  lawful  wedlock.    [64  v.  105,  §  15.] 

Bastard's  estate  did  not  pass  to  maternal  line  under  act  of 
1831, 8  O.  289;  but  did  under  act  1853.  4  O.  S.  354;  11  O.  S.  131 ;  but 
gave  no  right  to  inherit  from  mother's  relatives,  Id.  Bastard's, 
estate  acquired  by  purchase  passed  to  his  widow  in  absence  of 
issue  under  act  ifel,  19  O.  S.  22.  Inheritance  by  bastard  did 
not  affect  curtesy,  89  O.  S.  478.  Bastard  does  not  take  under 
devise  to  mother  and  her  issue,  11  O.  S.  131.    (1860.) 

§  4175.  When  illegitimate  children  deemed  legitimate , 
etc.  When  a  man  has  by  a  woman  one  or  more 
children,  and  afterward  intermarries  with  her,  such 
issue,  if  acknowledged  by  him  as  his  child  or  chil- 
dren, shall  be  deemed  legitimate ;  and  the  issue  of 
parents  whose  marriage  is  deemed  null  in  law,  shall 
nevertheless  be  legitimate.    [51  v.  499,  §  16.] 

Children  of  void  maiTiage  recognized  by  a  father  inherit 
from  him  under  act  of  1831,  12  O.  S.  619,  tliough  mother  was 
wife  of  another  man  when  child  was  begotten,  1  W.  L.  M.  846. 
Issue  of  slave  marriage  lawful  heirs,  39  O.  S.  554.  A  marriage 
between  slaves  in  a  slave  state  before  the  emancipation  procla- 
mation is  so  far  avoided  by  the  marriage  of  the  husband  to  an- 
other woman  that  the  first  wife  has  no  interest  in  the  husband's 
property  as  against  the  issue  of  the  second  marriage,  39  O.  S.  558. 

§  4176.  Amount  of  personal  estate  to  which  a  widow 
or  widower  is  entitled  upon  distribution.  When  a  per- 
son dies  intestate  and  leaves  no  children  or  their 
legal  representatives,  the  widow  or  widower  shall  be 
entitled,  as  next  of  kin,  to  all  the  personal  property 
which  is  subject  to  distribution  upon  settlement  of 
the  estate ;  but  if  the  intestate  leaves  any  children  or 
their  legal  representatives,  the  widow   or   widower 
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shall  be  entitled  to  one-half  of  the  first  four  hundred 
dollars  and  to  one-third  of  the  remainder  of  the  per- 
sonal property  subject  to  distribution.  [84  v.  134 :  38 
V.  146,  §  180.] 

Estate  by  curtesy  abolished,  saving  vested  rights,  M  t.  136. 
Cui-tesv  •'•initiate"  abolished,  39  O.  S.  516,  624.  Seizin  of  wife 
was  not  necessary,  2  O.  S.  308,  377;  5  O.  S.  307,  nor  birth  of  is- 
sue, 24  O.  S.  416.  Curtesjr  was  not  affected  by  the  statute  of 
entails.  Id.,  nor  by  partition  unless  husband  made  a  party,  9  O. 
117,  nor  by  illegitimate  children  of  Avife,  39  O.  S.  478;  or  adopted 
child,  17  Bull.  820;  was  the  same  whether  the  estate  came  bv 
deed  or  devise,  24  O.  S.  430.  Act  1853  (S.  &  C.  504),  did  no't 
cnange  husband's  rights  during  wife's  life,  35  O.  S.  576;  bui 
without  issue  he  took  curtesy  as  against  heirs  of  a  former  hus- 
band only  in  lands  acquired  by  devise  or  deed  of  gift  from  him 
or  his  ancestors,  40  O.  S.  411.  Husband  could  not  be  tenant  by 
curtesy  of  remainder  expectant  upon  life  estate  unless  the  lat- 
ter was  determined  during  coverture,  11  O.  S.  367;  could  not  be 
sold  for  mechanic's  lien,  13  O.  S.  131:  nor  for  husband's  debts 
during  life  of  children  under  S.  &  C.  391 ;  41  O.  S.  225.  Judg- 
ment against  tenant  by  curtesy  not  binding  on  tenant  in  fee, 
22  O.  S.  208.  Husband  takes  subject  to  wife's  debts,  3  C.  C.  R. 
656 ;  widow  not  entitled  to  share  in  personal  propety  treated  as 
advancement  bv  children,  7  C.  C.  105 ;  widower  can  not  take  all 
of  personalty  when  there  are  children,  6  C.  C.  575.  As  to  power 
of  husband  to  dispose  of  his  personal  property  by  will  to  the 
exclusion  of  his  widow  excepting  her  year's  support.  See  27 
Bull  394:  28  Id.  97. 

§  4177.  Waste  by  tenant  for  life,  etc.  A  tenant  for 
life  in  real  property,  who  commits  or  suffers  any 
waste  thereto,  shall  forfeit  that  part  of  the  real  prop- 
erty of  which  such  waste  is  committed  or  suffered 
to  the  person  having  the  immediate  estate  in  rever- 
sion or  remainder ;  and  such  tenant  for  life  is  liable 
in  damages  to  the  person  having  the  immediate 
estate  in  reversion  or  remainder  for  the  waste  com- 
mitted or  suffered  thereto.    [84  v.  134.] 

2  O.  S.  180;  21  O.  S.  362.  Right  of  appeal  in  action  to  enjoin 
waste,  for  an  account  for  waste  committed,  and  to  recover  pos- 
session where  no  judgment  is  taken  for  recovery  of  the  land.  Id. 

§  4178.  Constmotion  of  words,  ^^living"  and  «<died." 
Whenever  in  this  chapter  a  person  is  described  as 
living,  it  shall  be  understood  to  mean  that  he  or  she 
was  living  at  the  time  of  the  death  of  the  intestate  from 
whom  the  estate  came,  and  whenever  a  person  is  de- 
scribed as  having  died,  it  shall  be  understood  to 
mean  that  he  or  she  died  before  such  intestate. 
[51  V.  499,  i  18.] 


§4179-4182      HEIR  AT  LAW,  HOW  DESIGNATED.  ll'O 

g  4179.  Posthumous  child  of  intestate  to  inherit. 
Descendants  of  the  intestate  begotten  before  his  or 
her  death,  but  born  thereafter,  shall  in  all  cases  in- 
herit in  the  same  manner  as  if  they  had  been  born 
in  the  lifetime  of  the  intestate,  and  hAd  survived 
him  or  her ;  but  in  no  other  case  shall  any  person 
inherit,  unless  living  at  the  time  of  the  death  of  the 
intestate.    [59  v.  50,  §  19.] 

j  4180.  Application  of  provisionB  relating  to  es- 
cheated estates.  The  provisions  of  this  chapter  as  to 
the  cases  in  which  real  or  personal  estate  shall  es- 
cheat to  the  State  of  Ohio,  snail  apply  to  any  such 
estate  of  which  possession  has  not  been  taken,  or 
which  has  not  been  collected  by  the  proper  officers 
of  the  state,  or  those  acting  under  their  authority ; 
and  any  right  or  claim  of  the  state  thereto  is  hereby 
relinquished. to  the  i>erson  who  would*  have  been  en- 
titled thereto  had  this  chapter  been  in  force  at  the 
time  of  the  death  of  the  intestate.    [59  v.  50,  §  4.] 

§  4181.  Permanent  leases  to  descend  same  as  esta'tes 
in  fee.  Permanent  leasehold  estates,  renewable  for- 
ever, shall  be  subject  to  the  same  law  of  descent  as 
estates  in  fee  are  subject  to  by  the  provisions  of  this 
chapter.    [51  v.  499,  |  22.1 

To  the  extent  that  leasehold  estates  have  by  statute  been  sub- 
jected to  the  rules  which  govern  the  estates  in  fee,  the  rules  of 
the  common  law  in  respect  thereto  have  been  abrogated ;  but 
beyond  this  the  common  law  continues  to  furnish  the  only  rules 
for  the  guidance  of  courts  in  determining  the  rights  of  parties 
in  relation  to  leasehold  estates,  31 0.  S.  472,  See  generally.  30  O. 
S.  281 ;  36  O.  S.  605. 

^  4182.  Heir  at  law  how  designated,  etc.  A  person 
of  sound  mind  and  memory  may  appear  before  the 
probate  judge  of  his  county,  and  in  the  presence  of 
such  judge  and  two  disinterested  persons  of  his  or 
her  acquaintance,  file  a  written  declaration,  sub- 
scribed by  him,  which  declaration  shall  be  attested 
by  such  disinterested  persons,  declaring  that,  as  his  ' 
or  her  free  and  voluntary  act,  he  or  she  did  desig- 
nate and  ai)point  another,  naming  and  stating  the 
place  of  residence  of  such  person  specifically,  to  stand 
toward  him  or  her  in  the  relation  of  an  heir  at  law 
in  the  event  of  his  or  her  death;  thereupon  the 
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judge,  if  satisfied  that  such  declarant  is  of  sound 
mind  and  memory,  and  free  from  any  restraint,  shaU 
enter  that  fact  upon  his  journal,  and  make  a  com- 
plete record  of  such  proceedings ;  thenceforward  the 
person  thus  designated  shall  be  deemed  and  held  to 
stand  in  the  same  relation,  for  all  purposes,  to  such 
declarant  as  he  or  she  could,  If  a  child  bom  in  law- 
ful wedlock ;  the  rules  of  inheritance  shall  be  the 
same,  between  him  and  the  relations  by  blood  of  the 
declarant,  as  if  so  bom ;  and  a  certified  copy  of  such 
record  shall  be  prima  fade  evidence  Of  the  fact 
stated  therein,  and  conclusive  evidence,  unless  im- 
peached for  actual  fraud,  or  undue  influence.  [52  v. 
78,  U.] 

The  acts  of  1864  and  1859  gave  to  the  adopted  heir  the  sta~ 
tus  of  a  child  of  the  adopter,  and  required  him  to  be 
regarded  as  such  child  in  tracing  descent  to  or  from  him  in  the 
cases  therein  specified;  but  in  cases  which  did  not  come  with- 
in those  acts,  tne  operation  of  the  statute  of  descents  is  the 
same  as  if  those  acts  had  not  been  passed,  25  O.  S.  451. 

J  4183.  CoTinty  auditor  to  take  possession  of  and  sell 
esoheated  lands.  Any  real  property  escheated  to  the 
state,  except  in  a  city  of  the  first  i^iade  of  the  first 
class,  shall  be  taken  possession  of,  in  the  name  of 
the  state,  by  the  auditor  of  the  county  in  which  it  is 
found,  and  by  him  sold  at  public  auction,  at  the 
county  seat  of  the  county,  to  the  highest  bidder, 
after  having  given  thirty  days*  notice  of  suet  in- 
tended sale,  in  some  newspaper  printed  within  the 
county.     [45  v.  43,  §§  3,  7.] 

i  4184.  Appraisal,  terms  of  sale  and  deed.  The  court 
of  common  pleas  shall,  on  the  application  of  the 
county  auditor,  appoint  three  disinterested  freehold- 
ers of  the  county,  to  appraise  such  real  property, 
who  shall  be  govemed  by  the  same  rule  as  appraisers 
in  sheriffs'  or  administrators'  sales;  and  the  auditor 
shall  sell  such  property  at  not  less  than  two-thirds 
its  appraised  value,  and  may,  in  his  discretion,  sell 
the  same  for  cash,  or  for  one-third  cash,  and  the 
balance  in  equal  annual  payments,  the  deferred  pay- 
ments to  be  amply  secured ;  upon  the  payment  of  the 
whole  amount  of  consideration  money,  he  shall  exe- 
cute a  deed  to  the  purchaser,  in  the  name  and  on 
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behalf  of  the  State  of  Ohio;  and  the  proceeds  of  such 
sales  shall  be  paid  by  the  auditor  to  the  county 
treasurer.     [45  v.  43,  §|  4,  5.] 

i  4185.  When  lands  sold,  how  proceeds  disposed  of. 
The  county  treasurer  shall  pay  the  proceeds,  not 
exceeding  six  hundred  dollars  in  any  case,  of  a  sale 
of  escheated  lands  to  the  regularly  organized  agricul- 
.  tural  society  within  the  county,  and  the  excess  of 
such  proceeds,  or  the  whole  thereof,  if  there  be  no 
such  society  within  the  county,  to  the  treasurer  of 
state,  as  other  moneys  collected  for  state  purposes, 
for  the  use  of  the  state  agricultural  fund.  [53  v.  35, 
U  1,  2,  3;  45  V.  43,  §  5.] 

^  4186.  Disposition  of  escheated  lands  and  rents  in 
Cincinnati.  Lands  within  a  city  of  the  first  grade  of 
the  first  class,  which  have  escheated,  or  which, 
may  hereafter  escheat,  to  the  State  of  Ohio,  shall 
be  taken  possession  of  by  such  [the]  city 
council,  for  and  on  behalf  of  such  city,  and  the 
title  of  all  such  lands  shall  vest  in  such  city ;  the 
city  council  shall  cause  the  same  to  be  let 
at  such  price,  and  for  such  purposes,  as  it  may 
deem  proper;  and  all  rents  arising  from'  such  es- 
cheated lands  shall,  after  deducting  all  necessary 
expenses,  be  paid,  as  they  become  due,  into  the 
hands  of  the  directors  of  the  house  of  refuge  and  cor- 
rection of  such  city,  to  be  appropriated  by  such  di- 
rectors for  the  use  and  benefit  of  the  institution. 
[45  V.  43,  §?  7,  8,  9.] 

§  4187.  When  such  lands  to  revert  to  state.  If  the 
objects  and  intentions  of  the  establishment  of  said 
house  of  refuge  and  correction  are  hereafter  aban- 
doned or  suspended,  or  if  the  rents  of  such  escheated 
lands  are  appropriated  to  any  other  purpose  than 
that  designated  by  the  preceding  section,  such  lands 
shall  thereby  and  from  thence  revert  to  the  state. 
[45  V.  43,  §  10.] 
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§  4188.    Of  what  estates  a  widow  or  widower  endowed. 
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A  widow  or  widower  who  has  not  relinquished  or  been 
harred  of  the  same,  shall  be  endowed  of  an  estate  for 
life  in  one -third  of  all  the  real  property  of  which  the 
deceased  consort  was  seized  as  an  estate  of  inherit- 
ance at  any  time  during  the  marriage,  and  in  one- 
third  of  all  the  real  property  of  which  the  deceased 
consort,  at  decease,  held  the  fee  simple  in  reversion 
or  remainder,  and  also  in  one-third  of  all  the  title  or 
interest  that  the  deceased  consort  had,  at  decease,  in 
any  real  property  held  by  article,  bond,  or  other  evi- 
dence of  claim ;  and  the  widow  or  widower  may  re- 
main in  the  mansion  house  of  the  deceased  consort, 
free  of  charge,  for  one  year,  if  dower  is  not  sooner 
assigned ;  but  dower  shall  not  be  assigned  to  any 
widow  or  widower  in  any  real  property  of  which  the 
deceased  consort,  at  decease,  held  the  fee  simple  in 
reversion  or  remainder,  until  the  termination  of  the 
prior  estate.    [84  v.  135.] 

Widow  entitled  to  dower  in  surplus  in  foreclosure,  21  O.  S. 
509;  27  O.  S.  464,  512;  82  O.  S.  210.  When  mortgage  debt  is  paid, 
16  O.  S.  193:  28  O.  S.  503;  in  entire  proceeds,  40  O.  S.  391 ;  8  O.  S. 
284;  in  equity  of  redemption  existing  at  marriage,!  D.  121;  in 
wild  land,  8  O.  418;  in  surplus  after  paying  charge  on  land  de- 
Vised.  39  O.  S.  172;  in  equitable  estate  of  husband  only  when 
owned  at  time  of  his  decease,  36  O.  S.  605;  but  not  in  trust  es- 
tates, 8  O.  412,  nor  in  perpetual  lease,  2  Bull  92;  see  7  Bull  159; 
norland  sold  for  taxes,  8  0S.  430,  nor  partnerehip  lands  of  in- 
solvent firm,  1  O.  635:  8  Id.  328;  nor  dedicated  property,  3  0. 24; 
nor  stock  in  railroad  company,  1  O.  S.  350;  nor  in  lands  of  which 
husband  had  but  a  vested  remainder  in  fee  at  the  time  of  his 
death  and  of  which  the  freehold  had  not  then  terminstted,  2  C. 
C.  R.  136  (act  1843),  nor  in  land  of  husband  subject  to  devise  over 
In  case  of  his  dying  before  his  brother,  12  Bull  90;  nor  in  equity 
of  redemption  unless  owned  by  husband  at  his  death,  1  C.  S,  C. 
E.  268;  lien  for  purchase  money  superior  to  dower,  22  O.  S.  435; 
•27  0.  S.  512 ;  2  C.  C.  70 ;  43  O.  S.  208 ;  dr  prior  mortgage,  4  C.  C.  316 ; 
unassigned  dower  may  be  subjected  to  payment  of  her  debts,  41 
0.  S.  540.  Dower  is  a  legal  estate  and  until  assigned  and  set  off 
is  a  recognized  incumbrance  upon  the  land  of  the  deceased,  46 
0.  8. 73. 

Dower  is  barred  by  adultery  of  husband  or  wife,  g  4192;  by 
deed  of  husband  and  wife,  16  0. 191;  7  O.  (pt.  1),  194;  by  deed  of 
wife  and  attorney  of  husband,  8  O.  72;  by  sale  by  administrator 
on  mortgage  of  husband  and  wife,  9  O.  15;  by  divorce  for  her 
aggression,  g  5700;  but  not  by  deed  of  husband  and  wife,  in 
wmch  she  does  not  join  in  the  grant  or  release  dower,  3  O.  S. 
75;  nor  by  fraudulent  conveyance  of  her  and  husband,  5  O.  S. 
70;  23  O.  S.  294;  nor  by  her  deed  without  husband  joining,  13  O. 
S.  665,  nor  by  foreclosure,  15  O.  S.  485;  nor  by  divorce  for  hus- 
l)and's  aggression,  $  5699;  though  she  marries  again,  44  O.  S.  645: 
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contra,  10  O.  S.  593  (act  1824).  See  g  5963-6.  Dower  is  barred  by 
election  to  take  under  will,  when,  45  O.  S.  203.  Release  of  dower 
in  assignments  not  rescinded  by  bankruptcy,  20  Bull  401.  ' '  AH 
the  provisions  of  law  relating  to  the  assignment  of  the  dower  of 
a  wife  shall  apply  to  the  assignment  of  the  dower  of  a  husband 
as  far  as  applicable,"  84  v.  135, 136. 

g  4189.  Conveyance  in  lieu  of  dower.  The  convey- 
ance of  an  estate  or  interest  in  real  property,  to  a 
person  in  lieu  of  dower,  to  take  effect  on  the  death  of 
the  grantor,  shall,  if  accepted  by  the  grantee,  bar 
the  grantee's  right  of  dower  in  the  real  property  of 
the  grantor,  but  if  the  conveyance  was  made  when  the 
grantee  was  within  the  age  of  minority,  or  during  the 
marriage,  the  grantee  may  waive  title  to  such  real 
property  and  demand  dower.    [84  v.  135.] 

An  estate  conveyed  as  jointure  to  be  a  good  legal  or  statu- 
tory bar  to  dower  must  be  such  an  estate  as  to  certainty  and 
kind  as  tl;at  the  wife  on  the  death  of  her  husband'  may  take 
possession  of  and  hold  in  severalty,  and  not  in  common  with 
others,  27  O.  S.  50.  May  elect  as  to  dower  or  jointure,  39  O.  S» 
642.  A  reasonable  anti-nuptial  agreement  will  bar  the  wife  of 
dower  though  its  terms  be  not  such  as  to  constitute  a  good  legal 
jointure,  14  O.  610.  If  verbal  is  within  statute  of  frauds,  10  O. 
S.  501 ;  27  O.  S.  121 ;  will  not  bar  dower  as  an  equitable  jointure 
unless  the  contract  has  been  fully  and  fairly  performed,  14  O.  S. 
808.  Performance  may  take  case  out  of  statute,  12  O.  S.  407.  Mar- 
riage does  not,  27  O.  S.  121.  Election  by  widow  when  necessary, 
34  0.  S.  164.  Made  according  to  laws  where  parties  married,  valid 
here,  4  O.  S.  241.  Must  be  reasonale,  1  C.  S.  C.  R.  302.  Where 
widow  makes  her  election  before  she  is  fully  advised  she  is  not 
estopped  provided  she  restore  to  the  estate  the  amount  she  has 
received,  39  O.  S.  650.  Agreement  that  if  wife  survive  husband  to 
accept  in  iieu  of  dower  a  specific  sum  of  money  two  years  after 
his  death,  not  sufficient  to  bar  dower,  1  C.  C.  521.  Land  bought 
by  husband  with  money  received  from  wife  under  such  agree- 
ment is  held  in  trust  for  her,  39  O.  S.  259. 

§  4190.  Effect  of  defective  conveyance  in  lien  of  dower. 
When  a  conveyance  which  is  intended  to  be  in  lieu 
of  dower,  fails  through  any  defect  to  be  a  legal  bar 
thereto,  and  the  widow  or  widower  availing  of  such 
defect  demands  dower,  the  estate  or  interest  conveyed 
to  such  widow  or  widower,  with  the  intention  to  bar 
dower,  shall  thereupon  cease.    [84  v.  135.] 

§  4191.  Effect  of  eviction  from  premises  conveyed  in 
lieu  of  dower.  A  widow  or  widower  lawfully  evicted 
from  real  property  conveyed  in  lieu  of  dower,  or  any 
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part  thereof,  shall  be  endowed  of  so  much  of  the  resi- 
due of  the  real  property  of  the  deceased  consort  as 
will  equal  that  from  which  such  widow  or  widower  is 
evicted^     [84  v.  135.] 

§  4192.  When  person  dwelling  in  adnlterj  is  barred  of 
dower.  A  husband  or  wife  who  leaves  the  other  and 
dwells  in  adultery,  shall  be  barred  of  the  right  of 
dower  in  the  real  property  of  the  other,  unless  the 
offense  is  condoned  by  the  injured  consort.  [84  v. 
135.] 

§  4193.  Where  lands  are  given  np  by  fraud,  etc.  If  a 
husband  or  wife  give  up  any  real  property  by  collu- 
sion or  fraud,  or  loses  the  same  by  default,  the  widow 
or  widower  may  recover  dower  in  the  same.  [84  v. 
135.] 

J  4194.  Dower  is  forfeited  by  waste.  A  tenant  in 
dower  in  real  property  who  commits  or  suffers  any 
waste  thereto,  shall  forfeit  that  part  of  the  real  prop- 
erty to  which  such  waste  is  committed  or  suffered,  to 
the  person  having  the  immediate  estate  in  reversion 
or  remainder;  and  such  tenant  in  dower  is  liable  in 
damages  to  the  person  having  the  immediate  estate  in 
reversion  or  remainder  for  the  waste  committed  or 
suffered  thereto.    [84  v.  135, 6.] 

Waste  by  doweress  works  a  forfeiture,  21  O.  S.  362.  As  non- 
payment of  taxes,  1  C.  8.  C.  R.  25.  Conversion  of  meadow  into 
Slow  land  is  not  waste,  2  O.  S.  180.  Deed  in  fee  by  life  tenant 
oes  not  work  a  forfeture,  29  O.  S.  379 ;  36  O.  S.  484.  Appeal  lies, 
21  O.  S.  362.  Timber  cut  belongs  to  life  tenant,  2  O.  S.  180.  Lies 
on  threats  to  commit  waste,  Id. 
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i  4200.  Entailed  estates  pass  to  issue  of  first  donee. 
No  estate  in  fee  simple,  fee  tail,  or  any  lesser  estate, 
in  lands  or  tenements,  lying  within  this  state,  shall 
be  given  or  granted,  by  deed  or  will,  to  any  person  or 
persons  but  such  as  are  in  being,  or  to  the  immediate 
issue  or  descendants  of  such  as  are  in  being  at  the 
time  of  making  such  deed  or  will;  and  all  estates 
given  in  tail  shall  be  and  remain  an  absolute  estate 
in  fee  simple  to  the  issue  of  the  first  donee  in  tail.  - 
[29  V.  463,  §  1.] 
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The  issue  of  first  donee  in  tail  takes  a  fee  simple,  17  O.  S. 
439 ;  24  O.  S.  416 ;  11  Bull  236.  First  donee  can  not  by  warranty- 
deed  bar  the  entail,  17  O.  S.  439.  Warranty  deed  by  issue  of  first 
donee  estops  him  and  his  heirs  to  claim  title,  27  O.  S.  86.  Curtesy 
is  not  aflfected  by  the  statute,  24  O.  S.  416.  Construction  of  a  will 
attempting  to  create  a  perpetuity,  11  O.  S.  131 ;  15  O.  S.I90,  The 
act  of  1811  is  constitutional,  27  O.  S.  86;  33  O.  S.  308.  The 
words  to  A,  the  heirs  of  his  body  and  assigns  convey  an  estate 
tail,  17  O.  S.  439.  See  g§5803,  et  seq.Qo  O.  S.  283;  33  O.S.  213;  for 
provisions  relating  to  the  sale  of  entailed  estates.  A  devise  of 
a  vested  remainder  to  grandchildren  of  a  testator  with  an  ex- 
ecutory devise  over  of  the  share  of  any  grandchild  who  shall 
hav6  died  leaving  children  before  the  coming  of  age  of  the 
^youngest  grandchild',  to  the  children  of  such  deceased  grand- 
child is  valid  so  far  as  concerns  the  gfandchildren,  though  bom 
after  the  testator's  death,  113  U.  S.  341.  The  words  * '  time  of  mak- 
ing such  will "  mean  the  time  when  it  takes  effect,  hy  the  death 
of  the  testator  and  not  the  date  of  its  formal  execution,  Id.  382. 
The  disentailment  acts  of  1859-1864  are  retrospective  and  are  un- 
constitutional in  so  far  as  they  authorize  sale  of  vested  estates^ 
25  O.  S.  283 ;  but  are  valid  as  to  subsequent  estates,  33  O.  S.  213, 
308.  Estate  tail  in  widow  takes  the  place  of  dower,  4  C  C.  511. 
Donor  can  reserve  power  to  control  the  fee,  23  Bull  64. 

Where  a  testator  gives  an  estate  in  lands  to  his  person  or  per- 
sons who  come  within  the  description  of  persons  in  this  section 
and  then  attempts  to  give  an  estate  in  said  lands  to  any  person 
or  persons  more  remote  than  those  who  are  within  said  descrip- 
tion the  devise  to  such  persons  as  come  within  the  description 
V  of  pnersons  in  said  section  is  valid,  notwithstanding  the  iUegal 
devise  following,  31  Bull  57. 


APPOINTMENT  OF  INSPECTORS  BY  PROBATE  JUDGE. 

§  4277.  Appointment  of  inspectors.  The  probate 
judge  of  each  county  shall  appoint,  when  it  may  be 
necessary,  to  serve  ior  the  term  of  three  years, 
one  ganger  and  inspector  of  domestic  and  foreign 
spirits,  linseed  oil,  lard  oil  and  coal  oil;  one  inspector 
of  flour,  meal  and  biscuit ;  one  inspector  of  beef, 
pork,  lard  and  butter;  one  inspector  of  pot  and  pearl 
ashes;  one  inspector  of  fish;  one  inspector  of  sawed 
lumber  and  shingles;  and  one  inspector  of  salt,  who 
shall  each  have  the  power  of  appointing  as  many 
deputies  to  act  under  them  as  their  respective  duties 
in  oflfice  may  require  j  and  the  court  may',  on  com- 
plaint and  sufficient  cause  shown,  remove  any 
,  inspector,  and  fill  ^11  vacancies  for  unexpired  term. 
[58  V.  105;  40  v.  26;  29  v.  447,  §  25.] 

i  4278.     Oatb  and  bond.     Before  any  inspector  -or 
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deputy  inspector  shall  enter  upon  the  duties  of  his 
office,  he  shall  take  an  oath  that  he  will  faithfully  and 
impartially  execute  the  duties  required  of  him  by 
law ;  and  each  inspector  shall,  moreover,  enter  into 
bond,  with  sufficient  freehold  security,  to  be  approved 
by  the  court,  in  such  sum  as  the  court  may  require, 
not  less  than  three  hundred  nor  more  than  one  thous- 
and dollars,  made  payable  to  the  state ;  which  bond, 
conditioned  for  the  faithful  and  impartial  perform- 
ance of  the  duties  required  of  him  by  law,  shall  be 
deposited  with  the  treasurer  of  such  county.  [29  v- 
477,82.] 

}  4334.  Appointment  of  tobaooo  inspector.  The  pro- 
bate court  of  any  county,  upon  application  of  the 
groprietor  of  any  leaf  tobacco  commission  ware- 
ouse,  who  offers  for  sale  tobacco  at  public  auction, 
shall  qualify  the  appointee  of  such  commission  ware- 
house of  one  or  more  suitable  persons,  well  skilled  in 
the  inspection  of  leaf  tobacco,  to  act  as  inspectors  and 
weighers  of  tobacco  at  such  commission  warehouse, 
to  serve  as  such  during  the  pleasure  of  such  ware- 
houseman and  until  successors  shall  be  appointed 
and  qualified,  and  the  court  shall  thereupon  also  grant 
a  license  to  the  proprietor  of  such  warehouse  to  con- 
duct his  business  in  accordance  with  the  provisions 
of  this  chapter.  [78  v.  242.] 

38  O.  S.  556. 

§4336.  Warehouseman' g  bond.  Before  granting  any 
license  for  the  establishment  of  a  tobacco  warehouse, 
the  court  shall  require  the  proprietor  of  such  ware- 
house to  enter  into  bond,  payable  to  the  state,  in  the 
penal  sum  of  twenty  thousand  dollars,  with  at  least 
one  sufficient  surety,  resident  in  the  county,  condit- 
ioned for  the  faithful  discharge  of  all  duties  devolved 
upon  him  by  this  chapter,  which  shall  be  filed  in  the 
probate  court,  granting  a  license  for  the  use  of  any 
person  who  may  be  aggrieved  by  the  non-fulfillment 
of  such  duties.    [63  v.  67,  g  6.] 

I  4337.  Fees  for  issuing  licen8e>  etc.  The  fees  for 
issuing  such  license  shall  be  five  dollars,  and  for  ap- 
pointing inspectors  and  approving  their  bond,  three 
dollars,  [53  V.  67,  §  7.] 
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^  4338.  Entry  of  appointment  in  Jonmal.  The  < 
shall  cause  an  entry  of  the  appointment  of  an 
spector  to  be  made  on  the  journal  of  the  court,  and  a 
certificate  of  his  appointment,  under  the  seal  of  the 
court,  shall  be  dehvered  to  the  person  so  appointed. 
[24  V.  67,^2.] 

g  4339.  Torm  of  inspeotor's  oath.  Every  inspector 
of  tobacco,  before  he  acts  as  such,  shall,  under  the 
penalty  of  three  hundred  dollars,  take  the  following 
oath  of  office:     "I,  A    B,  appointed  inspector   of 

tobacco,  at warehouse,  do  swear  that  I  will, 

in  all  things,  faithfully  discharge  my  duty  in  the  office 
of  inspector  according  to  the  best  of  my  skill  and 
judgment,  according  to  law,  without  fear,  favor,  affec- 
tion, malice  or  partiality,. so  help  me  God;*'  which 
oath  any  justice  of  the  peace  may  administer,  a  copy 
of  which  shall  be  transmitted  to  the  court  appoint- 
ing the  inspector,  within  ten  days  from  the  time  the 
oath  has  been  administered.    [24  v.  67,  ?  3.] 

g  4340.  Inspector's  bond.  Every  such  inspector  and 
weigher  before  he  executes  any  part  of  his  duty, 
shall,  under  the  penalty  of  eight  hundred  dollars, 
enter  into  bond,  in  the  penal  sum  of  two  thousand 
dollars,  to  the  satisfaction  of  the  probate  judge,  with 
sufficient  sureties,  payable  to  the  state,  for  the  use  of 
any  person  injured  by  the  neglect  or  misconduct  of 
such  inspector  and  weigher,  with  condition  that  such 
inspector  will  diligently  and  carefully  uncase  and 
break,  in  at  least  four  places,  or  cause  the  same  to  be 
done  in  his  presence,  view  and  examine  all  tobacco 
brought  to  the  warehouse  at  which  he  is  inspector 
and  weigher,  which  he  is  called  on  to  view,  weigh  and 
inspect  at  such  warehouse,  or  any  other  public  ware- 
house ;  and  that  he  will  not  receive,  weigh,  pass  or 
mark,  any  tobacco  or  hogshead,  barrel,  box  or  case  of 
tobacco  prohibited  bv  this  chapter,  and  that  he  will, 
in  all  things,  well  and  faithfully  discharge  and  execute 
his  duty  in  the  office  of  inspector  and  weigher,  ac- 
cording to  the  provisions  of  this  chapter,  which  bond 
shall  be  deposited  with  the  said  probate  judge,  who 
shall  file  the  same  in  his  office,  and  any  person  in- 
jured may  bring  suit  thereon  for  a  breach  thisieoL 
[78  V.  242.] 
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APPEAL  TO  PROBATE  COURT  IN  COUNTY  DITCH  CASES. 

§  4463.  Any  person  or  corporation  aggrieved  there- 
by may  a{>peal  from  any  final  order  or  judgment  of 
the  commissioners  made  in  the  i>roceeding  and  en- 
tered upon  their  journal,  determining  either  of  the 
following  matters,  viz : 

1.  Whether  said  ditch  will  be  conducive  to  the 
public  health,  convenience,  or  welfare. 

2.  Whether  the  route  thereof  is  practicable. 

3.  The  compensation  for  land  appropriated. 

4.  The  damage  claimed  to  property  afiected  by  the 
improvement,  and  the  appellant  shall  file  with  the 
commissioners,  at  the  final  hearing  before  them,  a 
notice,  in  writing,  of  an  intention  so  to  do,  and  spec- 
ifying therein  the  matter  appealed  from;  the  com- 
missioners shall  fix  the  amount  of  the  bond  to  be 
given  by  the  appellant,  and  cause  an  entry  thereof, 
and  of  the  notice,  to  be  made  upon  their  journal; 
the  party  appealing  shall,  within  ten  days  thereafter, 
file  with  the  auditor  a  bond,  in  the  amount  so  fixed, 
with  at  least  two  sufficient  sureties,  to  be  approved 
by  the  auditor,  conditioned  to  pay  all  the  costs  made 
on  the  appeal  in  case  the  appellant  fail  to  sustain  the 
same,  or  the  appeal  be  dismissed  for  any  cause ;  and 
the  auditor  shall  make  a  complete  transcript  of  the 
proceedings  had  before  the  commissioners,  and  cer- 
tify the  same,  together  with  all  original  papers  filed 
in  his  office,  and  transmit  them  to  the  probate  judge 
of  the  county  within  twenty  days  from  the  day  of  the 
final  hearing.     [68  v.  60,  §§  5,  12;  73  v.  181,  §  13.] 

1.  8  O.  S.  333;  37  O.  S.  508.  I'he  facts  being  ascertained,  the 
question  whether  or  not  a  ditch  will  conduce  to  the  public  health 
convenience  or  welfare  within  the  meaning  of  b  4511,  so  that  it 
will  be  of  public  use,  is  a  question  of  law;  and,  the  mere  fact 
that  larger  and  better  crops  may  be  raised  on  two  farms  sought 
to  be  drained  does  not  authorize  the  establishment  of  the  ditch, 
42  0.  S.  202.  See  21  Bull.  360 : 46  O.  S. 

3.  Law  not  making  provision  for  compensation  unconstitu- 
tional, 21  O.  S.  6e7;  10  Bull  276,  434;  11  Bull  18;  but  not  where 
damages  are  waived,  36  O.  S.  639,  642. 

Unless  the  appeal  bond  is  filed  within  the  required  time,  the 
appellate  court  has  no  jurisdiction,  22  O.  S.  268.  Error  does 
not  lie  until  common  pleas  makes  a  final  order,  80  O.  S.  58. 
Presumption  that  complete  record  would  show  the  existence  of 
all  necessary  jurisdictional  facts,  28  O.  S.  619.  Commissioner 
owning  land  crossed  by  ditch  not  disqualified,  41  O.  S.  399. 
Consolidation  of  appeals.    Id*  Generallv  3  C.  C.  R.  617. 619. 
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Injunction  allowed  where  the  right  of  appeal  is  prevented,  3 
C.  C.  617. 

^  4464.  Hearing  of  preliminary  questions  in  probate 
court.  The  probate  judge  shall  file  the  transcript  and 
the  original  papers,  and  docket  the  case,  and  the 
appellant  shall  be  plaintiff  therein,  and  the  county 
commissioners  ana  petitioner  defendants^  and  the 
case  shall  be  so  styled,  and  thereupon  he  shall  fix  a 
day,  not  exceeding  five  days  thereafter,  for  the  hear- 
ing of  all  preliminary  motions,  and  the  examinations 
of  the  papers  so  filed ;  on  the  day  so  fixed  all  prelim- 
inary motions  shall  be  heard  and  determined,  as  well 
as  all  questions  arising  upon  the  record,  and  if  he  finds 
that  the  proceedings  are  irregular  in  substance,  or 
that  the  appeal  has  not  been  perfected  according  to 
law,  he  shall  dismiss  the  appeal  at  the  cost  of  the 
appellant,  and  certify  such  disitiissal,  with  his  find- 
ings thereon,  back  to  the  commissioners;  but  the 
judge  may,  in  his  discretion,  order  and  allow  the 
correction  of  any  technical  defect,  error  or  omission 
in  such  proceedings.    [78  v.  205.] 

§4465.  When  jury  to  he  drawn— venire.  If  the  pro- 
bate judge  find  that  the  appeal  is  perfected,  he  snail 
thereupon  fix  a  day,  not  more  than  ten  days  from 
that  date,  for  the  trial  of  the  case  as  appealed  fcy  jury, 
and  he  shall  immediately  notify  the  clerk  of  the  court 
of  common  pleas  and  the  sherifi"  of  the  county,  to 
meet  at  the  clerk's  office,  and  the  clerk  and  sherifi" 
shall  proceed  at  once,  in  the  clerk's  oflice,  to  draw 
from  the  jury  box  the  names  of  sixteen  jurors;  and 
the  clerk  shall  make  a  list  of  the  names  so  drawn,  in 
the  order  in  which  they  were  drawn,  and  certify  the 
same  to  the  probate  judge,  who  shall  issue  a  venire, 
commanding  them  to  appear  on  the  day  set  for  trial, 
at  the  hour  of  eight  o  clock  a.  m.,  and  deliver  the 
same  to  the  sheriff,  who  shall  serve  the  same  within 
five  days  thereafter,  and  return  the  same  on  or  before 
the  day  set  for  trial.    [72  v.  30,  §  7.] 

§  4466.  How  panel  to  he  filled.  On  the  trial  the 
probate  judge  shall  take  the  list  of  jurymen  as  furn- 
ished by  the  clerk,  and  call  each  name  m  the  order  in 
which  it  appears  on  the  list,  until  twelve  answer, 
when  each  shall  be  required  to  answer  as  to  his  qualj- 
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fications  as  a  juror;  if  any  juror  be  challenged  for 
cause,  and  be  excused  by  the  court,  the  next  on  the 
list  shall  be  called,  until  the  panel  is  full,  when  the 
plaintiffs  shall  have  two  and  the  defendants  two  per- 
emptory challenges;  and  if  the  panel  be  not  filled  by 
the  jurymen  whose  names  appear  on  the  list,  the 
sheriff  shall  fill  the  panel  from  among  the  bystanders 
who  have  the  proper  qualifications.     [72  v.  30,  §  7.] 

§  4467.  How  jury  to  be  Bwom.  The  probate  judge 
shall  administer  to  the  jurors  an  oath,  faithfully,  im- 
partially, and  to  the  best  of  their  ability,  and  from 
actual  view  of  the  premises  along  the  whole  route  of 
the  improvement,  to  examine  and  determine  the  par- 
ticular matters  appealed  from,  and  to  render  a  true 
verdict  according  to  the  facts  appearing  to  them  from 
actual  view  of  the  premises,  and  the  evidence,  under 
tiie  charge  of  the  court.     [72  v.  30,  i  7.] 

The  jury  in  determining  whether  or  not  the  proposed  ditch 
will  be  conducive  to  the  public  health,  etc.,  may  consider  in 
evidence  facts  made  known  to  them  personally,  from  ah  actual 
view  of  the  premises,"  46  O.  S.  421.  The  verdict  of  a  jury  in  lo- 
cating a  ditch  under  this  section  will  not  be  set  aside  as  being 
against  the  weight  of  the  evidence  even  though  not  supported 
by  the  evidence  produced  in  the  case  in  the  presence  of  the  judge 
and  jury,  27  BuU  56. 

§4468.  View  by  and  trial  Dy  Jury.  The  sheriff,  or 
his  deputy,  together  with  the  surveyor  or  engineer 
who  surveyed,  leveled,  apportioned  and  platted  the 
improvement,  may  accompany  the  jury,  and  point 
out  its  route ;  no  other  person  shall  be  permitted  to  in- 
terfere in  any  way  with  the  jurors  in  the  discharge 
of  their  duty ;  and  after  the  jury  has  fully  examined 
the  premises,  and  returned  to  court,  either  party  majr 
be  heard,  in  person  or  by  counsel,  and  may  offer  evi- 
dence to  the  jury,  under  the  direction  of  the  court, 
upon  any  matter  given  it  specially  in  charge.  [72  v. 
30,  ?.  7.] 

§  4469.  Form  of  the  verdict.  The  jury  shall  find  and 
return  a  verdict  determining  the  matter  or  matters 
appealed  from,  being, one  or  more  of  the  following 
propositions,  viz: 

1.  Whether  said  ditch  will  be  conducive  to  the 
public  health,  convenience  or  welfare. 
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V     2.    Whether  the  route  thereof  is  practicable. 

3.  The  compensation  due  each  appellant  for  land 
appropriated. 

4.  The  damages  due  each  appellant  for  property 
affected  by  the  approvement. 

The  jury  shall  return  their  verdict  in  writing, 
signed  by  the  jurors;  as  to  said  first  and  second 
propositions,  it  shall  be  necessary  for  only  eight 
jurors  to  agree;  as  to  the  third  and  fourth  all  must 
agree,  and  the  jury  may  be  polled  as  in  other  cases. 
[72  V.  30,  §§7,  9.] 

Findings  of  commissioners  must  be  for  or  against  the  whole, 
and  not  merely  a  part,  26  O.  S.  434.  Where  on  appeal  from 
such  decision  to  the  probate  court  the  jury  report  that  they 
have  carefully  examined  the  ditch  and  find  that  to  locate  and 
establish  a  certain  part  of  it  which  they  describe  in  their  i-e- 
port  would  not  be  conducive  to  the  public  health  and  welfare, 
the  finding  is  not  a  compliance  with  the  statute  and  is  insuffi- 
cient and  should  have  been  set  aside  by  the  court  on  a  motion 
filed  for  that  purpose,  Id,  In  such  case  the  probate  court  has 
power  to  set  the  imperfect  report  aside  and  impanel  a  jury 
anew,  Id, 

§  4470.  Transcript  to  be  sent  to  oounty  oommissioners. 
Taxation  of  oostB.  The  probate  judge  shall  receive  the 
verdict  of  the  jury,  and  make  a  record  thereof  to- 
gether with  all  the  proceedings  before  him,  and  shall 
thereupon  tax  the  costs  in  favor  of  the  prevailing 
party,  and  against  the  losing  party;  if  more  than 
one  matter  is  appealed  from  and  a  party  pre- 
vails as  to  one,  and  loses  as  to  another,  the  court 
shall  determine  how  much  of  the  costs  such 
party  shall  pay ;  but  the  costs  on  motions,  continu- 
ances, and  the  like  shall  be  taxed,  and  paid  as  the 
court  may  direct.  If  there  are  several  parties,  upon 
the  side  taxed  with  costs,  the  court  shall  apportion 
the  costs  equitably  between  them.  Said  judge  shall 
immediately  after  the  trial,  make  a  transcript  thereof, 
certify  and  transmit  the  same,  together  with  all  the 
papers  in  the  case,  with  the  bill  of  costs  made  in  the 
probate  court,  to  the  auditor  of  the  county,  who  shall 
thereupon  notify  the  commissioners  to  meet  at  the 
auditor's  ofiice,  within  five  days  from  the  date  of  the 
notice  to  determine  the  matters  growing  out  of  the 
appeal  and  verdict.    [78  v.  206.] 
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24471.    Bepealed.    [78  v.  204,  210.] 

1 4472.  Costs  when  jury  find  for  improvement.  If  the 
jury  find  that  the  improvement  is  necessary,  and  the 
same  will  be  conducive  to  the  public  health,  conven- 
ience or  welfare,  and  is  practicable,  the  commission- 
ers shall  apportion  the  compensation  and  damages  as 
directed  in  §  4461.  They  shall  also  assess  and  appor- 
tion the  costs  as  directed  by  the  probate  court,  and 
order  the  auditor  to  place  the  same  on  the  duplicate 
to  be  collected  as  other  taxes,  and  may  in  addition 
thereto,  sue  upon  the  bond  given  for  the  payment  of 
costs,  and  execution  may  be  sued  out  of  the  probate 
court  for  the  collection  of  any  costs  taxed  against 
any  party,  as  is  provided  in  §  4470.  Any  costs  taxed 
against  the  commissioners  shall  be  paid  out  of  the 
general  county  ditch  fund.    [81  v.  50;  78  v.  206.] 

Since  10  Bull  276;  11  Bull  18;  holding  the  law  unconstitu- 
tional because  no  provision  was  made  for  compensation,  the 
sections  have  been  amended. 

2  4478.  Costs  when  probate  oonrt  confirms  assessment. 
If  by  the  final  decision  in  the  probate  court,  any 
claimant  of  compensation  and  damages  do  not  obtain 
a  greater  sum  than  was  allowed  and  awarded  to  him 
by  the  order  of  the  commissioners  from  which  he 
appealed,  he  shall  pay  all  costs  created  by  his  appeal 
80  far  as  the  court  can  ascertain  the  same.  And  the 
commissioners  shall  assess  and  apportion  the  com- 
pensation and  damages  found  by  the  jury,  as  directed 
in  i  4461,  and  the  commissioners  shall  assess  and  ap- 
portion the  costs  as  directed  by  the  probate  court,, 
which  shall  be  collected  and  paid  as  directed  and 
provided  in  g  4472.    [81  v.  60;  78  v.  206.] 

I  4474.  Several  appeals  may  be  tried  together.  If 
more  than  one  party  appeal,  the  probate  judge  shall 
order  the  cases  to  be  consolidated  and  tried  together, 
and  the  rights  of  each  party,  as  to  compensation  or 
damages  shall  be  separately  determined  by  the  jury 
in  its  verdict. 

J  4488.  County  ditch  appeal,  when  ditch  benefits  landa 
ta  more  than  one  connty.  When  a  ditch  or  improve- 
m*ent  is  proposed  which  will  require  a  location  ia 
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more  than  one  county,  application  shall  be  made  to  ' 
the  commissioners  of  each  of  said  counties,  and  the 
surveyor  or  engineer  shall  make  a  report  for  each  ■ 
county ;  applications  for  damages  shall  be  made, ' 
and  appeals  from  the  finding  of  the  commissioners 
in  joint  session,  locating  and  establishing  such  ditch, 
and  from  the  assessment  of  damages  or  compensation, 
shall  be  taken  to  the  probate  court  of  the  county  in 
which  the  greatest  length  of  such  ditch  or  improve- 
ment is  located ;  and  a  majority  of  the  commissioners  of 
each  county,  when  in  joint  session,  shall  be  competent 
to  locate  and  establish  such  ditch  or  improvement ; 
but  no  commissioner  shall  serve  in  any  case  in  which 
he  is  personally  interested ;  and  any  two  commission- 
ers may  form  a  quorum  for  the  transaction  of  business 
under  this  chapter,  of  their  respective  counties ;  pro- 
vided, further  that  when  any  two  or  more  commission- 
ers of  any  county  or  person  interested  in  any  improve- 
ment upon  which,  or  in  the  location  and  establishment 
of  which,  they  are  called  upon  to  act,  the  auditor, 
probate  judge  and  recorder  of  said  county  shall  ap- 
point a  suitable  person  to  act  in  the  place  of  each 
commissioner  so  mterested,  and  their  acts  shall  have 
the  same  force  and  eflfect  in  such  cases  as  though  they 
were  commissioners  of  said  county  for  which  they  are 
appointed  to  act,  and  the  persons  so  appointed  shall 
receive  the  same  compensation  as  the  county  com- 
missioners for  like  services.     [86  v.  64.] 

§  4506.    Fees  of  probate  judge.  Jurors.  Witnesses,  etc. 
For  dpcketing  each  case,  for  each  party,  .05. 

For  issue  of  venire,  with  seal,  50. 

For  each  subpoena  with  only  one  name,  .05 ;  and 
for  each  additional  name  therein,  .03. 

For  each  journal  entry,  per  hundred  words,  .06. 

For  copies  duly  certified,  including  seal,  per  hun- 
dred words,  .06. 

For  swearing  each  witness,  .05. 

Certifying  each  witness,  .03. 

Entering  attendance  of  each  witness,  .03. 

For  swearing  jury,  .16. 

Taking  affidavits,  .15. 
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For  filing  each  paper  originally  filed  in  probate 
court,  and  including  transcript,  .03. 

For  issuing  transcript  of  proceedings  in  probate 
court,  per  hundred  words,  including  certificate  and 
seal,  .06. 

For  certifying  fees  to  auditor,  for  each  person 
named,  including  jurors,  03. 

And  for  all  items  not  herein  specified,  the  same  fees 
as  are  allowed  by  law  for  like  services  in  other  eases. 

Sheriff's  fees.  The  sheriff,  for  serving  and  returning 
each  summonSj  when  only  one  defendant  is  named 
therein,  .35. 

And  for  each  additional  name,  .20. 

For  copjr  of  summons,  duly  certified,  .45. 

For  serving  and  returning  a  subpoena,  for  each  per- 
son named  therein,  .15. 

For  serving  and  returning  venire  for  jury,  traveling 
fees  included,  to  be  paid  by  the  county,  $4.00 

And  for  calling  each  talesman  to  fill  the  panel, 
.15. 

For  each  day's  attendance  with  the  jury  on  the  line 
of  the  ditch,  $3.00,  and  for  all  other  services  required 
to  be  rendered  by  him  the  same  fees  as  are  allowed 
by  law  for  like  services  in  other  cases. 

The  jurors  shall  each  receive,  for  each  day's  at- 
tendance, $1.50,  and  .10  per  mile  from  his  place  of 
residence  to  the  county  seat. 

Witnesses,  duly  subpoenaed  and  in  attendance, 
either  before  the  commissioners,  the  auditor,  or  the 
probate  court  and  j-ury,  for  each  day's  attendance, 
.75  each,  and  .05  per  mile  from  place  of  residence  to 
county  seat. 

The  surveyor  or  engineer,  $4.00  per  day  for  the 
time  actually  employed  on  the  work  designated  for 
him  to  do. 

How  paid.  The  fees  are  paid  out  of  the  county  treasury 
when  the  bill  of  items  is  examined  and  allowed  by  the  com- 
missioners, and  the  auditor  shall  issue  orders  therefor  on  such 
allowance,  g  4507. 

Appeals  in  proceedings  to  open  and  widsn^  etc^  outlets  of 
ditches  are  tak«n  and  prosecuted  in  the  same  manner  as  in 
county  ditches,  80  v.  20&-212 ;  g  8036-156  et  seq. 

Appealsin  proceedings  to  construct  or  enlarge  ditches,  drains, 
or  water  courses,  the  water  from  which  flows  into  an  adjoining 
county,  see  4510-1 ;  90  v.  81-83  ;  91  v,  261  i  ^ 
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APPEALS  IN  TOWNSHIP  DITCH  CASES. 

§  4588.  Appeids  to  the  probate  ooart.  Bond.  Any 
person  interested  in  the  location  of  such  ditch,  or  in 
the  amount  of  compensation  and  damages  detei*- 
mined  upon  by  the  trustees,  may  take  an  appeal  from 
the  proceedings  of  the  trustees  to  the  probate  court 
of  the  county,  by  giving  written  notice  thereof  to  the 
clerk  of  such  township  within  eight  days  after  the 
decision  of  the  trustees,  and  by  filing  with  the  clerk 
a  bond,  with  two  or  more  sufficient  sureties,  con- 
ditioned for  the  payment  of  all  costs  made  upon 
such  appeal  in  case  the  decision  of  the  trustees 
shall  be  sustained  in  the  probate  court;  which 
bond  shall  be  made  to  the  acceptance  of  the  town- 
ship clerk  and  the  probate  judge  of  such  county, 
indorsed  on  the  same  and  filed  by  the  probate 
judge  with  the  other  papers  in  the  case;  and  such 
€lerk  shall  thereupon,  at  the  request  of  each 
person  so  appealing,  his  agent  or  attorney,  make 
and  deliver  to  each  such  person,  his  ajsent  or 
attorney,  a  full  and  complete  certified  transcript  of 
the  proceedings  had  in  the  case,  which  shall  be  filed 
with  the  probate  judge  of  such  county  within  ten 
■days  from  the  filing  of  such  bond.  [71  v.  124,  §  15.] 
Form  of  appeal  bond.— Know  all  men  by  these  presents :  That 

we,  ,  ,  and  ,  are  held  and  firmly  bound  unto  the 

trustees  of township,  of county,  in  the  penal  sum  of 

•dollars,  for  the  payment  of  which  we  bind  ourselves.  The  con- 
dition of  the  above  obligation  is  such  that  whereas has 

taken  an  appeal  to  the  probate  court  of countv  from  the 

final  decision  of  the  trustees  of township,  as  to  the  location 

of  a  township  ditch  petitioned  for  by and  others,  and  also 

irom  the  compensation  and  damages  by  them  allowed  for  injur- 
ies resulting  trom  the  same,  and  for  land  appropriated  for  the 

same ;  now,  if  the  said shall  well  and  truly  pay  all  the  costs 

made  upon  such  appeal  in  case  the  decision  of  the  trustees  shall 
be  sustained  in  the  probate  court,  then  this  obligation  shall  be 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

Date.  

Accepted.  


Clerk  of  • —  Township, 
Judge  of  Probate  court, county.  Ohio. 
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Tlie  appeal  must  be  penectea  withlnlhe  time  limited  by  law, 
otherwise  the  appeUate  court  has  no  jurisdiction,  22  O.  8.  268. 
A  party,  who  knowing,  chooses  not  to  pursue  his  remedy  by  ap- 
peal under  this  section  will  not  be  granted  relief  by  a  court  of 
equity,  I  C.  C.  566. 

I  4584.  Consolidation  of  separate  appeals,  etc.  When 
two  or  more  persons  have  taken  an  appeal,  according 
to  the  preceding  section,  the  probate  judge  shall 
order  the  consolidation  of  such  cases,  ana  the  rights 
of  all  parties  interested  shall  be  determined  by  the 
jury  in  the  one  case  thus  consolidated,  and  any  one 
of  the  appellants  may  give  the  notice  required  in  the 
preceding  section ;  and  the  probate  judge,  upon  the 
filing  of  such  bond  and  transcript,  shall  issue  a 
notice  and  deliver  the  same  to  the  appellants,  return- 
able on  a  day  therein  named  not  beyond  fifteen  dayS^ 
which  shall  specify  the  time  of  meeting  of  the  par- 
ties before  the  court,  for  the  purpose  of  hearing  and 
determining  all  preliminary  questions  pertaining  to 
the  case.    [72  v.  30,  §  §  15,  16.] 

i  4535.  Hotioe  to  land  owners.  The  appellants  shall 
serve  the  notice  by  copy  on  all  persons  interested  in 
the  location  of  the  ditch  residing  within  the  county^ 
and  if  any  person  so  interested  reside  out  of  the  county, 
or  can  not  be  served  by  a  copy  of  the  notice,  the 
apellants  shall  cause  such  notice  to  be  published  for 
three  consecutive  weeks  in  some  newspaper  of  general 
circulation  in  the  county,  and  proof  of  such  publica- 
tion shall  be  filed  in  the  probate  court  together  with 
proof  of  the  service  of  such  notice  on  all  persons  in- 
terested as  aforesaid,  at  least  three  days  before  the 
time  fixed  for  impaneling  the  jury.    [72  v.  30,  §  16.] 

§  4586.  Hearing  of  preliminary  matters  on  appeal. 
At  the  time  specified  in  the  notice,  the  probate  judge 
shall  hear  and  determine  all  preliminary  ques- 
tions pertaining  to  the  case,  and  if  he  find  that  the 
appeal  has  not  been  perfected  according  to  this  chap- 
ter, he  shall  dismiss  the  appeal  at  the  cost  of  the  appel- 
lant, and  certify  such  dismissal  to  the  trustees  of  the 
township,  who  shall  thereupon  proceed  as  if  no 
appeal  had  been  taken;   but   the    judge   may,    in 
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his  discretion,  order  and  allow  the  correction  of  any 
technical  defect,  error  or  omission  in  making  sucn 
appeal.    [73  v.  11,  §  17.] 

The  probate  court  has  no  authority  to  review  the  proceed* 
iugs.of  the  tmsteea  for  supposed  errors  or  irregularities,  2  C.  C. 
11.482;    See  1  C.  C.  R.  180. 

§  4537.  Trial  to  jury.  If  the  judge  find  the  prelim- 
inary proceedings  for  appeal  in  substantial  conformity 
with  the  provisions  of  this  chapter,  he  shall  select  a 
j  ury  of  twelve  disinterested  freeholders  of  the  county, 
not  resident  of  such  township,  who  shall  constitute 
a  jury  for  such  case,  and  shall  issue,  over  his  hand 
and  seal  of  office,  a  notice  of  such  selection,  directed 
to  the  sheriff  of  such  county,  returnable  on  a  day 
therein  named  not  beyond  forty  days,  which  notice 
shall  specify  the  time  of  meeting  of  the  jury  in  the 
court ;  if  any  of  the  jurors  fail  to  attend,  or  for  good 
cause  be  excused  from  serving,  or  be  set  aside  on  ac- 
count of  a  challenge,  the  panel  shall  be  filled  with 
talesmen  as  in  jury  cases  in  the  courts  of  common 
pleas;  the  plaintifis  shall  be  entitled  to  two  and  the 
defendants  two  peremptory  challenges,  and  may 
make  any  number  of  challenges  for  the  causes  for 
which  challenges  are  allowed  in  the  court  of  common 
pleas;  and  in  respect  to  challenges,  the  appellants 
shall  be  considered  one  party,  and  the  petitioners  as 
the  other,  and  the  jury  shall  be  sworn  to  try  all  the 
claims  which  are  represented  by  the  appellants,  if 
there  be  more  than  one.    [73  v.  11,  §  17.] 

§  4538.  Jury  shall  view  the  premises.  The  jury  shall 
then,  under  the  care  of  the  sheriflf  or' deputy  sheriff 
and  with  such  person  or  persons  as  the  court  may 
appoint  to  show  them  the  premises,  and  before  any 
testimony  shall  be  given,  except  the  plat  and  field 
notes  of  the  ditch,  if  there  be  any,  and  the  title 
papers  of  the  claimants,  if  produced,  which  in  that 
case  they  shall  take  with  them,  proceed  to  examine 
the  ditch,  as  established  or  ordered,  and  the  property 
of  the  several  claimants  taken  therefor,  or  alleg^  to 
be  injured  thereby,  and  after  making  such  examina- 
tion, shall  return  to  the  court  at  the  time  the  court 
shall  have  appointed,  whereupon  the  trial  before  the 
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jury  shall  proceed  in  the  same  manner  as  other  jury 
trials  in  said  court.     [73  v.  11,  §  17.] 

It  is  not  error  for  the  court  after  having  charged  the  jury  that 
"before  they  could  find  in  favor  of  the  ditch,  they  must  find  that 
it  would  be  conducive  to  the  public  health,  convenience  or  wel- 
fare of  the  neighborhood  through  which  it  passes,"  to  refuse 
to  further  instruct  the  jury  "that  the  burden  of  proving  the 
public  necessity  of  the  ditch  by  a  preponderance  of  testimony  is 
onthe  petitioners,"  IC.  C.  130.  The  jury  are  to  determine  whether 
the  ditch  as  ordered  by  the  trustees  will  cond\ice  to  the  public 
health,  convenience  and  welfare,  and  the  compensation  and 
damages  resulting  fi-om  the  establishment  of  the  ditch  thus 
ordered,2C.  C.R.  482. 

1 4539.  The  form  of  the  verdict.  The  jury  shall  ren- 
der a  verdict  in  writing,  and  shall  find  therein:  first, 
whether  it  will  be  conducive  to  the  public  health, 
convenience,  or  welfare,  to  cause  the  proposed  ditcli 
to  be  established  or  located ;  second,  the  amount  o^ 
compensation  due  each  person  claiming  compensa. 
tion  in  case  of  the  location  of  the  same,  which  shall 
be  computed  without  deduction  for  benefits  to  any 
property  of  such  person ;  third,  the  amount  of  dam- 
ages  resulting  to  all  parties  claiming  the  same ;  and 
the  judge  is  authorized  to  adjourn  the  proceedings 
in  the  premises  from  time  to  time,  as  circumstances 
may  require.     [73  v.  11,  i  17.] 

in  an  action  on  appeal  from  the  order  of  township  trustees 
for  the  construction  of  a  ditch  where  the  proceedings  and  report 
of  a  jufy  in  the  probate  court  have  been  reversed  and  remanded 
the  probate  court  has  authority  to  impanel  a  second  jury,  28  O,  S. 
620.  A  report  or  finding  of  the  jury  is  invalid  where  such  report 
or  finding  was  not  unanimous,  36  O.  S.  639.  The  duties  of  the  Jury 
are  limited  to  rendering  a  verdict  in  writing  making  the  finding 
indicated  in  this  section,  1 C.  C.  130.  The  jury  are  to  determine 
whether  the  ditch  as  ordered  by  the  trustees  will  conduce  to  the 
public  health,  convenience  and  welfare,  and  the  compensation 
and  damages  resulting  from  the  establishment  of  the  ditch  thus 
ordered.  2  C.  C.  482. 

§4540.  Proceedings  on  the  return  of  the  verdict, 
Upon  the  return  of  the  jury,  the  judge  shall  make  q 
record  of  all  the  proceedings  had  in  the  case  before 
him,  and  shall  also  make  such  order  as  to  the  pay- 
ment of  compensation  for  land  used,  or  damages 
Sustained,  as  the  jury  shall  report;  and  shall  also  tax 
Buch  costs  in  the  proceeding,  as  are  provided  by  law 
in  similar  cases,  and  issue  execution  therefor.  [71  v. 
124,  i  18.] 
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J  4541.  Fees  and  costs  and  to  whom  taxed.  If  the  re- 
port of  the  jury  be  not  in  favor  of  the  appellant,  all 
costs  made  on  such  proceedings  in  the  court  shall  be 
taxed  to  and  paid  by  such  appellant,  and  collected  as 
judgments  at  law  in  other  cases ;  but  if  two   or  more 

Eersons  have  appealed,  and  the  report  of  the  jury  be 
Lvorable  to  some  of  the  appellants,  and  against  the 
other  appellants,  the  judge  shall  apportion  the  costs 
equitably  among  all  the  appellants,  except  those  in 
whose  favor  the  report  of  the  jury  is  made;  and  the 
jurors  shall  be  allowed  one  dollar  and  fifty  ctnts  per 
day  each,  together  with  mileage  from  their  respec- 
tive residences  to  the  probate  court,  at  the  rate  of 
five  cents  per  mile.     [71  v.  124,  §  18.] 

S  4542.  Judge  to  make  transcript  and  transmit  it  to 
township  clerk.  The  probate  judge  shall  make  a 
transcript  of  all  the  proceedings  had  before  him  in 
the  case,  and  transmit  the  same,  together  with  all 
the  files  and  papers  in  the  case  to  the  clerk  of  the 
township ;  and  the  township  clerk  shall  notify  the 
trustees  to  meet  at  his  office,  at  a  time  to  be  fixed  by 
him,  and  within  five  days  from  the  date  of  the  no- 
tice, to  determine  the  matters  growing  out  of  the 
appeal  and  verdict,  and  to  secure  the  construction  of 
the  ditch  in  the  manner  provided  in  this  chapter 
when  no  appeal  is  taken. 

Appeal  from  totwiship  trustees  in  proceedings  to  open, 
widen,  etc.,  outlets  to  ditches j  etc-.—Ao.  appeal  may  be  taken  in 
proceedings  by  townsliip  tnistees  to  cause  to  be  opened,  en- 
larged, widened,  altered,  deepened  and  walled  up  and  pro- 
tected any  sink  nole  or  fissure,  break  or  opening  in  the  rock 
thereof  in  their  respective  townships,  that  may  be  used  as  the 
outl«»t  fiom  any  ditch,  drain  or  watercoui*se,  80  v.  206,209  . 

Miscellaneous  Ditch  Cases.— Com»ewsa«on. — For  land 
appropriated  for  township  ditch,  the  land  owner  is  entitled  to 
full  compensation  and  is  also  entitled  to  damages  to  his  other 
lands  from  which  the  appropriation  is  made,  1  C.  C.  R.  130. 
He  is  not  entitled  to  have  awarded  him  as  part  of  his  compen- 
sation the  value  oi  a  strip  of  land  not  actually  appropriated  on 
each  side  of  the  ditch;  nor  is  he  entitled  to  have  the  costs  of 
constructing  such  portion  of  the  ditch  as  the  trustees  apportion 
to  him  assessed  as  part  of  his  damages,  Id. 

Co«fe.— Enjoining  apportionment  of  on  lands  not  benefitted, 
1  C.  C.  R.  261. 

^rror.— Final  orders  of  township  trustees  establishing 
ditches,  etc.,  reviewable  by  petition  m  error.  Injunction  re- 
straining construction  of  ditch  not  the  appropriate  remedy, 
19  Bull  m\  45  O.  S.  495 
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MJvidence.^lt  is  not  error  to  tbe  preiudice  of  land  owner 
on  trial  of  claim  for  compensation  and  damages  to  permit 
against  his  objection  a  proi)erly  qualified  witness  to  be  asked 
'*what  injury  as  matter  of  fact  the  ditch  would  canse  to  the 
lands?"  to  which  the  witness  answered  '^none,"  1  C.  C.  R.  130. 

Jurors. — Findings  must  be  unanimous,  36  O.  S.  639, 65  v.  155. 
Jnrv  may  be  impaneled  by  probate  court  when  case  remanded, 
28  0.  S.  619. 

yeeesaiti/. —Decision  of  county  commissioners  final  as  to, 
25  O.  S.  425;  20  O.  S.  496.  Under  $'4520  (81  v.  81,)  tnistees  should 
make  a  finding  that  ditch  is  "necessary"  as  well  as  that  it  is 
♦^conducive  to  the  public^  health,  etc.,"  2  C.  C.  R.  10.  The  re- 
cord of  the  proceedings  should  show  such  finding,  and  where  no 
tax  or  assessment  has  been  ordered  to  be  levied  or  assessed,  the 
want  of  such  finding  can  not  be  supplied  by  parol  proof.  Id. 

Notice. — Personal  to  owner  not  indispensable,  19  O.  S.  173. 
Finding  of  commissioners  sufficient  proof  of,  81  O.  S.  561.  No- 
tice to  railroad  company  by  service  on  local  agent  not  valid, 
2  C.  C.  R.  10.    See  $  6414,  n  n. 

Parties. — Receiver  ^of  railroad  company  competent  party 
plaintiff  in  suit  to  i-estrain  ditch  proceedings  against  company 
commenced  and  prosecuted  after  his  appointment,  2  C.  C.  K.  10. 

Petition  to  clean  ditch  does  not  give  power  to  make  a  new 
ditch  or  deepen  and  widen  one  already  constructed,  1  C.  C.  R. 
73. 

Powers  o/' township  trustees  in  establishing  ditches  can  not 
exceed  the  limitations  of  the  statutes,  1  C.  C.  K.  566.  Power  tc> 
locate  additional  ditches,  1  C.  C.  R.  130. 

jRe- iriai.— Power  of  probate  court  to  grant,  26  O.  S.  484. 

PROCEEDINGS  ON  APPEAL  IX  REMOVAL  OF  DRIFTS. 

\  4575.  Notice  of  appeal  and  bond.  Any  person  in^ 
terested  in  such  improvement  may,  after  the  same  is 
ordered,  take  an  appeal  from  the  proceedings  of  the 
commissioners  to  the  probate  court  of  the  proper 
county,  by  giving  written  notice  thereof  to  the  audi- 
tor of  such  county  within  five  days  after  the  decision 
of  the  commissioners,  and  by  filing  with  the  auditor 
a  bond  with  two  or  more  sufficient  sureties,  condi- 
tioned to  pay  all  costs  made  upon  the  appeal,  in  case 
the  decision  of  the  commissioners  be  sustained  in  the 
probate  court,  which  bond  shall  be  made  to  the  ac- 
ceptance of  the  county  auditor  and  the  probate  judge 
of  the  county,  indorsed  on  the  same,  and  filed  by 
the  probate  judge  with  the  other  papers  in  the  case ; 
and  when  two  or  more  persons  take  an  appeal,  the 
probate  judge  shall  order  the  consolidation  of  such 
cases  into  one  case,  and  the  rights  of  all  parties  in 
interest  shall  be  investigated  by  the  jury  in  the  one 
case  thus  consolidated.     [74  v.  22,  II  7,  8.] 
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Form  of  appeal  bond.— Know  all  men  by  these  presents,  that 

we, , ,  and ,  are  held  and  firmly  bound  unto  the  state 

of  Ohio,  in  the  penal  sum  of dollars,  for  the  payment  of  which, 

well  and  truly  to  be  made,  we  jointly  and  severally  bind  our- 
selves, our  heirs,  executors,  and  administrators,  by  these  pres- 
ents, if  default  be  made  in  the  condition  following,  to  wit : 

Whereas,  said have  appealed  to  the  probate  court  from 

the  final  decision  of  the  commissioners  of county,  and  from 

their  proceedings  in  ordering  a  certain  improvement,  known  as 
[describe  U],  [or  from  the  decision  of  the  county  commissioners  of 
county],  apportioning  to  him of  the  labor  to  be  per- 
formed in  a  certain  improvement  ordered  by  them,  known  as 

[describe  it] :  now,  if  the  said shall  pay  all  the  costs  made 

upon  said  appeal,  in  case  the  decision  of  the  commissioners  be 
sustained  in  the  probate  court,  then  this  obligation  to  be  void. 

Witness  our  hands,  this day  of ,  189—. 

Indorsed,  approved,  and  accepted  H 

,  County  Auditor, 

,  Probate  Judge. 

^  4576.  Transcript  and  filing  thereof.  The  county 
auditor  shall,  at  the  request  of  a  person  so  appealing, 
his  agent  or  attorney,  make  and  deliver  to  such  per- 
son, his  agent  or  attornev,  a  full  and  complete 
transcript,  duly  certified,  of  the  proceedings  had  in 
the  case,  which  transcript  shall  be  filed  with  the  pro- 
bate judge  of  the  county  within  ten  days  from  the 
filing  of  such  bond.     [74  v.  22,  §  7.] 

i  4677.  Drawing  the  jury  and  venire.  The  probate 
judge,  upon  the  filing  of  such  bond  and  transcript, 
shall  cause  to  be  drawn  from  the  jury  box,  as  pro- 
vided by  law  in  other  cases,  a  jury  of  twelve  disinter- 
ested free-holders  of  the  county,  who  shall  constitute 
a  jury  for  such  case,  and  shall  issue  a  venire,  directed 
to  the  sheriff  of  such  county,  returnable  on  a  dav 
therein  named,  not  exceeding  thirty  days,  which 
shall  specify  the  time  of  meeting  of  the  jury  in  the 
probate  court.    [74  v.  22,  §  8.] 

i  4678.  Notice  of  the  meeting  of  the  jtury.  The  appli- 
cant shall  notify  all  persons  interested  in  the  improve- 
ment, of  the  time  fixed  by  the  probate  court  for  the 
meeting  of  the  jury,  and  if  any  person  interested  in 
the  improvement  reside  out  of  the  state,  or  can  not  be 
served  in  writing  with  such  notice,  the  judge,  being 
notified  of  the  fswt,  shall  cause  such  notice  to  be  pub- 
lished for  three  successive  weeks  in  some  newspaper 
printed  and  of  general  circulation  in  the  county ;  and 
proof  of  the  publication  of  such  notice  shall  be  filed 
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mm  the  probate  court  before  the  impaneling  of  the 
jury,  together  with  the  proof  of  fche  service  of  such 
notice  in  writing  on  all  persons  interested,  as  aforesaid 
at  or  before  the  time  so  specified.    [74  v.  22,  §  8.] 

g  4579.  Hearing  of  preliminary  matters.  At  the  time 
specified  in  the  notice,  the  probate  judge  shall  hear 
and  determine  all  preliminary  questions,  and  if  he 
find  that  the  proceedings  in  appeal  have  not  been 
perfected,  he  shall  dismiss  the  appeal  at  the  costs  of 
the  appellant,  and  certify  such  dismissal  to  the  com- 
missioners of  the  county,  who  thereupon  shall 
proceed  as  if  no  appeal  had  been  taken ;  but  the  judge 
may,  in  his  discretion,  order  and  allow  the  correction 
of  any  technical  defect,  error  or  omission  in  making 
such  appeal.     [74  v.  22,  §  9.] 

i  4580.  Oath  and  report  of  the  jury.  The  judge 
shall  administer  an  oath  to  the  jury  faithfully  and 
impartially,  and  upon  actual  view,  if  s6  required  by 
either  party,  to  determine  whether  such  improve- 
ment will  be  conducive  to  the  public  health,  conven- 
ience, or  welfare,  and  the  jury  shall  file  a  report  with 
the  judge  within  five  days  after  taking  such  oath, 
unless  he,  for  good  cause  shown,  shall  allow  further 
time.    [74  v.  22,  ?  9.] 

i  4581.  Proceedings  on  report  of  jury.  Upon  the  re- 
turn of  the  jury  the  probate  judge  shall  make  a 
record  of  all  the  proceedings  had  in  the  case  before 
him,  and  shall  also  make  such  order  as  to  payment  of 
costs  as  are  provided  by  law  in  similar  cases,  which 
costs,  together  with  those  made  before  the  commis- 
sioners, shall  be  divided,  to  be  paid  in  fair  proportion 
among  the  appellants,  in  conformity  to  the  report  of 
the  jury ;  but  if  the  report  of  the  jury  shall  not  be  in 
favor  of  the  appellant,  all  costs  made  on  such  pro- 
ceeding in  the  probate  court  shall  be  taxed  to  and 
paid  by  such  appellant,  and  collected  as  judgments 
at  law  in  other  cases;  but  if  two  or  more  persons 
have  appealed,  and  the  report  of  the  jury  be  for 
some  and  against  the  other  appellants,  the  probate 
judge  shall  apportion  the  costs  equitably  among  all 
the  appellants,  except  those  in  whose  favor  the  re- 
port of  the  iury  is  made ;  and  the  jurors  shaJl  be   al- 
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lowed  two  aollars  each  per  day,  together  with 
age,  as  in  other  cases.    [74  v.  22,  g  10.] 


with  mile-    ■ 


PBOCEEDINGS  IN  RELATION  TO  THE  CONSTRUCTION  OF 
LEVEES. 

§  4586.  Probate  court  may  order  coxutmction  of  levees. 
The  probate  court  of  any  county  may,  whenever 
found  to  be  conducive  to  the  public  health,  conveni- 
ence, or  welfare,  cause  to  be  located,  established,  and 
constructed,  as  hereinafter  provided,  a  levee  within 
the  county  along  any  stream,  water-course  lake  or 
body  of  water  or  near  any  stream,  water-course,  lake 
or  body  of  water  of  any  kind  for  the  protection  of  land 
from  overflow.    [88  v.*  504.] 

i  4686.  Fetition  therefor.  What  to  contain.  Bond. 
When  there  is  filed  in  the  office  of  probate  judge  a 
petition,  signed  by  one  or  more  persons  owning,  con- 
trolling, or  occupying  lands  adjacent  to,  or  who  shall 
be  interested  in,  the  proposed  levee,  setting  forth  the 
necessity  for  the  same,  with  a  substantial  description 
of  the  proposed  starting  point,  route,  and  terminus, 
and  a  bond,  with  good  and  sufficient  surety  to  the 
approval  of  the  judge,  payable  to  the  state,  condi- 
tioned to  pay  all  proper  costs  and  expenses  in  such 
proceedings,  in  case  the  levee  be  not  finally  ordered, 
the  probate  judge  shall  fix  a  fcime  for  hearing  the 

Petition,  not  more  than  thirty  days  from  the  time  of 
line  the  same.  [73  v.  88,  ^  2.] 
i  4587.  Notice  to  parties  interested.  The  judge,  or 
one  of  the  petitioners,  shall  cause  a  notice  in  writings 
to  be  given,  at  least  ten  days  before  the  day  set  for 
hearing  the  petition,  to  the  owner  of  each  tract  of 
land,  and  to  tne  auditor  of  any  county  and  the  clerk 
of  any  township  which  may  be  affected  by  the  pro- 
ceeding, of  the  filing  and  pendency  of  the  petition, 
and  the  time  the  same  will  be  for  hearing  before  the 
court;  and  if  any  person  owning  lands  which  may  be 
affected  by  the  pjoceeding  is  a  non-resident  of  the 
county,  or  if  such  owner  is  a  turnpike  or  railroad 
company,  such  notice  may  be  given  by  publication 
for  two  consecutive  weeks,  in  some  newspaper  of 
general  circulation  in  the  county ;  but  if  such  rail- 
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road  company  has  a  principal  office,  or  a  regular 
ticket  or  freight  agent  m  the  county,  a  notice,  if  re- 
quired by  the  judge,  may  be  served  by  leaving  a  copjr 
thereof  with  the  principal  officer  in  charge  of  such 
office,  or  with  such  ticket  or  freight  agent,  in  which 
case  notice  to  such  railroad  company  need  not  be 
given  by  publication.    [73  v.  88,  J  2.] 

J  4588.  Applioation  for  damages.  An  owner  claim- 
ing compensation  for  lands  appropriated  for  the  pur- 
pose of  constructing  any  such  levee,  shall  make  an 
application  in  writing  therefor  to  the  court,  on  or 
before  the  day  appointed  for  hearing  the  petition, 
and  on  failure  to  make  such  application,  such  owner 
shall  be  deemed  and  held  to  have  waived  all  right  to 
such  compensation.    [73  v.  88,  2  3.] 

2  4589.  Hearing  on  preliminary  matters.  On  the 
day  set  for  the  hearing,  if  it  appear  to  the  court  that 
any  person  or  corporation  interested  in  the  levee  or 
embankment  has  not  been  notified  as  required  by 
this  chapter,  or  that  any  requisite  preliminary  steps 
have  not  been  taken,  the  court  shall  continue  the 
ease  not  exceeding  twenty  days,  and  order  such  no- 
tice to  be  given  or  such  other  preliminary  steps  to 
be  taken ;  and  the  court  shall  have  power  at  any 
time  before  the  final  order  has  been  made  to  contin- 
ue the  case  and  order  notice  to  be  served,  as  re- 
quired in  2  4587,  upon  any  owner  of  lands  who  may 
be  found  to  be  affected  by  said  proceeding,  and  who 
has  not  been  served  with  such  notice;  and  if  notice 
is  given  after  the  time  originallj^  appointed  for  the 
hearing  of  the  petition,  the  petition  shall  be  regard- 
ed, as  to  such  owner  so  notified,  as  appointed  for 
hearing  on  the  day  to  which  the  case  is  continued 
for  the  purpose  of  giving  such  notice.  [73  v.  88y 
J  4.] 

i  4590.  Hearing  on  the  merits  and  proceedings  there- 
of. When  the  court  finds  that  notice  of  the  filing 
and  pendency  of  the  petition  has  been  given,  and  all 
other  preliminary  steps  taken,  it  shall  proceed  to 
hear  and  determine  the  petition  upon  the  papers  and 
evidence ;  and  if  the  court  is  satisfied  that  the  levee 
will  be  conducive  to  the  public  health,  convenience, 
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or  welfare,  it  shall  forthwith  appoint  three  compe- 
tent, disinterested  freeholders  of  the  county,  who 
shall  be  sworn  to  faithfully  and  impartially  perform 
their  duty  as  such  viewers,  and  they,  with  the  aid  of 
a  competent  engineer,  who  shall  be  appointed  at  the 
same  time  by  the  court,  shall  proceed  to  view  the 
premises  along  the  proposed  route,  and  the  lands  to 
be  affected  by  the  proposed  levee,  and  make  a  report 
of  their  proceedings  in  writing  to  the  court  within 
fifteen  days  from  the  date  of  their  appointment,  un- 
less in  the  discretion  of  the  court,  a  longer  time  shall 
be  given  them ;  which  report  shall  show  whether  in 
their  opinion  the  construction  of  the  levee,  substan- 
tially on  the  route  petitioned  for,  will  be  conducive 
to  tne  public  health,  convenience,  or  welfare,  what 
owners  of  land  should  assist  in  the  construction  of 
the  proposed  levee,  and  in  defraying  the  costs  and 
expenses  thereof,  and  the  lots  or  lands,  and  the 
quantity  thereof,  which  will  be  benefitted  by  such 
levee,  and  if  the  court,  in  its  discretion,  deem  it 
necessary,  it  may  order  the  engineer  to  make  and 
return,  at  the  same  time  the  viewers  make  their 
report,  maps,  plats,  and  profiles  of  the  proposed 
levee  and  the  lands  which  mav  be  afiected  by  the 
same.    [73  v.  88,  ?  5.]  ' 

^  4591.  Hearing  of  application  for  damages.  If  the 
viewers  report  in  favor  of  the  construction  of  the 
levee,  the  court  shall  appoint  a  day,  not  later  than 
ten  days  from  the  filing  of  the  report,  when  it  will 
hear  and  determine  all  applications  for  compensation 
for  lands  appropriated,  and  the  necessity  for  the 
levee ;  and  in  addition  to  the  petition,  report  of 
viewers,  maps^  plats,  and  profiles  of  the  engineer,  the 
court  may  hear  further  evidence  and  arguments  of 
counsel  for  or  against  the  construction  of  such  levee ; 
and  the  judge  shall  have  the  right  to  view  the  prem- 
ises before  the  final  order  is  made,  and  the  court,  if 
found  necessary,  shall  have  the  right  to  continue  the 
hearing  of  the  case  from  time  to  time,  in  its  discre- 
tion.    [73  V.  88,  i  5.] 

i  4592.    Compensation  mnst  be  paid  before  final  order. 
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No  final  order  for  the  construction  of  such  levee,  or 
any  part  thereof,  shall  be  made  until  the  full  amount 
of  compensation  for  land  appropriated  has  beeh  paid. 
[73  V.  88,  ?  6.] 

i  4693.  The  final  order.  If,  upon  the  final  hearing 
of  the  case,  the  court  finds  that  the  levee  ought  to  be 
constructed,  and  is  necessary  and  will  be  conducive 
to  the  public  health,  convenience,  or  welfare,  it  shall 
order  tne  same  to  be  located,  established  and  con- 
structed ;  and  it  shall  also  order  and  prescribe  the 
site  of  such  levee,  and  shall  direct  the  engineer  to 
finally  locate,  level,  and  measure  the  same,  and  di- 
vide it  into  suitable  sections,  not  less  in  number  than 
the  number  of  owners  of  land  benefitted  by  its  con- 
struction, and  shall  prescribe  the  time  within  which 
the  work  upon  each  section  shall  be  completed,  and 
by  whom  paid  for.    [73  v.  88,  §  7.] 

I  4594.  How  asBOSsmeiits  of  work  to  be  made.  A  per- 
son owning  lands  abutting  on  or  over  which  such 
levee  shall  pass,  shall  have  his  section  assigned 
thereon,  within  or  along  the  boundary  of  his  lands, 
to  the  extent  of  the  assessment  made  against  such 
owner,  when  the  frontage  is  sufficient,  otherwise  the 
same  shall  be  thus  assessed  as  far  as  practicable ;  and 
in  determining  the  number  of  owners,  tenants  in 
common,  and  the  owners  of  a  life  estate  in  any  tract 
of  land  with  tenants  in  common,  may  be  counted  as 
one,  and  the  court  may,  in  its  discretion,  order  such 
tenants  in  common,  aiid  such  owners  of  a  life  estate^ 
to  pay  for  the  work  on  a  single  section  jointly,  in 
proportion  to  the  value  of  their  respective  interests. 
[73  v.  88,  g  7.] 

{  4595.  Costs  and  statements  for  parties.  The  court 
shall  allow  and  assess  all  the  reasonable  fees,  costs, 
and  expenses  of  locating  and  establishing  such  levee, 
and  shall  apportion  the  payment  of  the  same  equit- 
ably among  the  parties  to  be  benefitted  thereby,  and 
prescribe  the  time  within  which  the  assessment  shall 
be  paid,  and  render  judgment  therefor,  to  be  col- 
lected as  other  judgments ;  and  the  judge  shall,  if  re- 
quested, prepare  for  the  use  of  the  jjarty  making  the 
request   a   brief   statement  in  writing,    describing 
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briefly  his  apportionment  of  the  levee,  together  with 
the  length,  height,  width,  and  slope  of  the  same,  the 
amount  of  costs  assessed  against  such  party,  and  the 
expenses  of  performing  the  work  apportioned  to 
such  party,  when  to  be  paid,  and  by  what  time  the 
work  shall  be  completed.    [73  v.  88,  §  8.] 

J  4596.  Meaning  of  the  word  «<levee/*  in  this  chapter. 
The  word  * 'levee,"  in  this  chapter,  shall  be  under- 
stood to  embrace  and  include,  with  or  without  being 
specially  mentioned  in  the  petition  for  a  main  levee, 
any  side,  lateral,  or  spur  levee,  or  lev^s  necessary 
to  be  constructed  to  secure  the  objects  and  purposes 
for  which  any  main  levee  may  be  made,  [73  v.  88, 
2  9.] 

§4597.  Changes  in  route  authorized.  The  court 
may,  in  making  the  final  order,  on  the  recommenda- 
tion of  the  viewers  and  engineer,  or  of  the  jurv,  alter 
or  change  the  termini  and  route  of  a  proposed  levee, 
from  that  set  forth  in  the  petition,  so  as  more  effec- 
tually to  secure  the  objects  and  purposes  of  the  origi- 
nal petition,  if  the  compensation  for  lands  appropri- 
ated is  not  affected  thereby.    [73  v.  88,  §  10.] 

J  4598.  When  another  viewer  or  engineer  appointed. 
If  a  viewer  or  the  engineer  die,  resign,  or  refuse,  or 
neglect  to  perform  the  duties  required  of  him,  the 
court  shall  forthwith  appoint  an  eligible  person  to 
fill  his  place,  who  shall  qualify  and  perform  the  du- 
ties the  same  as  if  originally  appointed.    [73  v.   88, 

§11-] 
§  4599.    When  riprapping  to  he  done.    If  it  be  found 

necessary  by  the  court  to  protect  such  levee  from 
being  washed  away  by  high  waters  or  freshets,  that 
any  portion  of  the  same  should  be  riprap  ped  or.  oth- 
erwise protected  by  stone  or  timber,  in  its  final  or- 
der, it  may  direct  additional  work  to  be  done,  par- 
ticularlv  describing  its  kind  and  character,  and  the 
particular  place  and  the  sections  on  which  the  same 
shall  be  done.    [73  v.  88,  ?  12.] 

g  4599a.  Court  may  order  conBtruction  of  flood-gate, 
etc.,  for  draining  lands,  if  it  be  found  necessary  by  the 
court  to  construct,  erect,  build  and  operate  any  flood- 
gate or  flood-gates,  pump  or  pumps,  elevator  or  ele- 
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vatore  along  any  portion  of  said  levee  for  the  purpose 
of  draining  the  lands  benefited  by  said  level,  in  ite 
final  order  it  may  direct  the  same  to  be  done,  par- 
ticularly describing  its  kind  and  character  and  the 
place  or  places  and  locality  or  localities  on  which  the 
same  shall  be  done.    [88  v.  504.] 

hi wT;k  "^"I^  "*  '•'^•-  «  at  any  «nie  set  for 
}^^^i  ^^  petition  any  party  in  interest  demand  a 
i^^'.Vi^Pi'**'*i?''1^8*  «•>*"  select  and  impanel  a 
jury  of  twelve  disinterested  freeholders  of  the  coun- 
ty, who  shall  constitute  a  jury  for  the  case,  in  which 
WwZ'r^"''''*"*'?*?P°'''t''d,  and  the  prTate 
judge  shall  issue  a  venire  for  such  iurv  dirertpd  t^ 
the  sheriff  of  the  county,  retumabli  a7a  (£y  herein 
named,  not  exceeding  twentv  days,  whi^  vInTre 
shall  specify  the  time  of  meeting  of  the  ju^  in  ^[d 
bS.^-***^/'«*'*««^«"*^ePa'"e«i^'nteres^  shall 
88  '°[f^**atedm  one  case  and  by  one  jury.    [73  v! 

m  J^f S^'SSSS."!  rl' 9? ""  ''°* "  ^"^''""°  *«  ■"«'- 
«  *801.  ^paneling  jury  and  form  of  verdict.  At  the 
time  fixed  for  the  meeting  of  the  jury,  any  mrtv  hf- 
^:!r^J,  nY  "l^allege  an;  juror  Lr^-^ause.^ani^  the 
court  shall  hear  and  determine  all  further  prelimi! 
nary  qilestions  pertaining  to  the  case,  and  may  di- 
rect the  sheriflf  of  the  county  to  fill  any  vacancies 
which  may  then  be  in  the  /anel  arisiSf  i^m^y 
ZTl^^^  ^^^  judge  shall  thereupon  admin^ter^J 
oath  to  the  jurors.  Faithfully  and  impartially  to  try 
the  issues  submitted  to  them  in  the  ca«e,  an^  a  true 
verdict  render  acc6rding  to  the  law  and  evidence! 

toUiecourt^  *^^''"''^'^'''*'^P°^  •'^  ^"ting 

♦^ikI^^ifK^l'*'?f,P'*'I^e<l  'e'^ee  ^i"  ^e  conducive 
*o  the  public  health,  convenience,  or  welfare 

2.— The  amount  of  compensation  each'  person 
claiming  compensation  for  lands  appropriated  for  the 
conslTuctionof  the  proposed  leveef  is  entitled  to  in 
case  the  same  is  located. 

^,^;"T^'**ifJ^°®'"^*'*'a??ss^«"^<i  assist  in  the  con- 
struction of  the  proposed  levee,  and  in  defraying  the 
costs  and  expenses  thereof,  and  the  lots  and  lands. 
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and  the  quantity  thereof  which  will  be  benefitted  by 
such  levee,  specifying  the  sections  and  work  to  be 
done  and  by  whom  to  be  paid  for,  as  provided  in  this 
chapter.    [73  v.  88,  §  14.] 

§  4602.  Trial  to  the  jury.  The  jurors  may,  in  the 
discretion  of  the  court,  before  making  up  their  ver- 
dict, be  ordered  to  view  the  premises  along  the  route 
of  the  proposed  levee,  and  the  court  shall  direct  the 
engineer  to  make,  return,  and  lay  before  the  jury, 
the  necessary  maps,  plats,  and  profiles  of  the  pro- 
posed levee  and  the  lands  which  may  be  affected  by 
the  same ;  the  parties  in  interest  may  offer  evidence, 
and  may  be  heard  in  person  and  by  counsel  before 
the  jury,  and  the  jury  shall  be  subject  to  the  judicial 
direction  of  the  court  in  the  hearing  of  the  case  and 
in  making  up  its  findings  or  verdict,  and  shall  return 
a  verdict  within  ten  days  after  being  sworn,  unless 
the  court,  for  good  cause  allow  further  time ;  and  it 
is  authorized  to  adjourn  the  proceedings  in  the  prem- 
ises as  the  circumstances  of  the  case  may  require. 
[73  V.  88,  §  15.] 

§  4603  Frooeedings  on  the  verdict.  Upon  the  re- 
turn of  the  verdict  and  report  of  the  jury,  the  court 
shall  receive  the  same,  if  found  regular  and  in  ac- 
cordance with  law,  and  thereupon  discharge  the 
jury,  but  if  not  found  regular  and  in  accordance  with 
law,  he  shall  recommit  the  case  to  the  jury  with 
proper  instructions,  to  return  the  same  in  conformity 
with  the  law ;  and  after  the  jury  have  returned  their 
verdict  and  reported  according  to  law,  they  shall  be 
discharged,  and  the  court  shall  proceed  to  confirm 
the  verdict  and  report,  if  found  to  be  favorable  to  the 
construction  of  the  proposed  levee,  and  shall  also 
make  an  order  for  the  payment  of  compensation,  as 
found  by  the  jury,  for  lands  appropriated,  and  also 
for  the  performance  of  such  things  as  the  jury  shall 
find  in  their  verdict ;  and  the  court  shall  also  make 
and  enforce  such  further  orders  in  the  premises  as 
are  prescribed  in  §§  4593,  4594,  and  4595,  and  all  such 
orders  as  may  be  necessary  to  the  complete  accom- 
plishment of  the  objects  and  purposes  of  this  chap- 
ter.   [73  V.  88, 8  16.] 
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^604.  Fees  and  costs.  Jurors  and  viewers  shall 
each  be  allowed  pay  at  the  rate  of  one  dollar  and 
fifty  cents  per  day,  and  mileage  at  five  cents  per 
mile  from  their  residence  to  the  oflSce  of  the  probate 
judge,  and  from  there  to  the  place  of  the  location  of 
the  proposed  levee,  in  case  of  a  view ;  and  the  engi- 
neer shall  be  allowed,  not  to  exceed  five  dollars  per 
day,  while  actually  employed,  and  all  other  costs  and 
expenses  shall  be  taxed  as  is  provided  by  law  in 
similar  cases,  and  all  costs  and  expenses  of  the  pro- 
bate judge  shall  be  collected  and  retained  by  him 
but  not  in  excess  of  those  allowed  by  any  other  law. 
[73  V.  88,  i  17.] 

J  4605.  Court  may  oorreot  errors,  etc.  The  probate 
court  shall  have  power  to  correct  any  irregularities 
or  clerical  errors  or  mistakes  in  the  report  of  the 
viewers,  or  in  the  verdict  of  the  jury  in  relation  to 
the  lots  and  lands,  and  the  quantity  and  the  owner- 
ship therof,  if  the  levee  shall  be  ordered  to  be  con- 
structed, and  upon  a  final  order  being  made  for  the 
construction  of  the  proposed  levee,  the  judge  shall 
make  a  record  of  the  proceedings  had  in  the  case ; 
and  the  court  may,  after  final  order,  extend  the  time 
for  the  completion  of  the  work  on  any  section  of  the 

Proposed  levee,  if  deemed  necessary.  [73  v.  88, 
18.]      .   . 

i  4606.  When  proceedings  to  be  dismissed.  If  the 
viewers  or  the  jury  report  against  the  construction 
of  the  levee,  or  if  the  court  at  anjr  stage  of  the  pro- 
ceedings before  the  final  order  is  made,  find  that 
such  levee  should  not  be  constructed,  the  court  shall 
dismiss  the  proceedings  at  the  costs  of  the  petition- 
ers, who  shall  be  bound  jointly,  for  the  costs  and 
expenses,  with  the  principal  or  principals  on  the 
bond  given,  as  provided  in  ?  4586.    [73  v.  88,  §19.] 

8  4607.  Eepair  of  levees.  When  it  becomes  neces- 
sary to  repair  any  levee  constructed  under  the  pro- 
visions of  this  chapter,  or  under  any  other  law,  or 
under  any  agreement  of  the  owners  of  the  lands  af- 
fected bj^  such  levee,  the  same  shall  be  done  under 
the  provisions  of  this  chapter,  and  the  proceedings 
therefor  shall  conform  as  far  as  possible  to  proceed- 
ings under  this  chapter  for  the  location  of  a  levee. 
[89  V.  257 ;  73  v.  83,  ?  20.] 
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J  4608.  When  levee  interseots  watercourse  or  another  ] 
levee.  If  the  route  of  any  proposed  levee  extend 
along  any  natural  stream  or  watercourse  and  over, 
including  or  connected  with  the  line  of  any  levee 
already  constructed  or  partly  constructed,  the  par- 
ties interested  shall  be  entitled  to  have  the  amount 
of  work  anfi  expense  they  have  already  been  to  in 
the  construction  of  such  levee,  taken  into  account  in 
determining  the  question  of  what  further  work  and 
expense,  if  any,  they  shall  be  required  to  pay  for,  in 
the  construction  of  the  proposed  levee.  [73  v.  88, 
§21.]     • 

§  4609.  Proceedings  when  levee  benefits  a  road. 
When  any  levee  established  under  this  chapter  af- 
fects beneficiallv  any  public  or  incorporated  turn- 
pike road  or  railroad  so  that  the  road-bed  or  track  on 
any  such  road  will  be  made  better  or  safer  by  the 
construction  of  the  levee,  there  may  be  apportioned 
to  the  county,  if  a  county,  state,  or  free  turnpike 
road,  to  the  township,  if  a  township  road,  and  to  the 
company,  if  a  corporate  turnpike  road  or  railroad, 
such  portion  of  the  work,  costs,  and  expenses  there- 
of, as  if  they  were  private  individuals,  and  the  court 
shall  require  them  to  pay  for  such  work  and  pay 
such  costs  and  expenses  in  like  manner  as  individ- 
uals, except  that  when  a  county  or  township  is  or- 
dered to  pay  for  any  such  work  and  pay  such  costs 
and  expenses,  the  commissioners  of  the  county  and 
the  trustees  of  the  township  are  required  to  pay  for 
such  work  and  such  costs  and  expenses  from  the 

rsneralfund  of  the  county,  or  township.    [73  v.   88^ 
22.] 

§  4610.  The  sale  of  the  work.  The  levee  shall  be 
constructed  and  compensation  paid  within  the  time 
specified  in  the  order  of  the  court,  and  upon  the 
making  of  the  final  order,  the  judge  shall  immediate- 
ly give  notice  of  the  sale  of  such  work  by  sections,  or 
parts  of  sections,  to  the  lowest  bidder,  by  printed  or 
written  handbills ;  the  time  of  sale  shall  not  be  less 
than  ten  nor  more  than  twenty  days  from  the  date 
of  the  notice,  and  the  place  shall  be  either  at  the 
door  of  the  court  house,  or  at  either  terminus  of  the 
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levee,  as  the  judge  may  direct;  and  he  shall  take 
such  security  for  the  performance  of  such  work  and 
for  the  payment  of  all  damages  to  the  parties  inter- 
ested in  case  the  same  is  not  completed  within  the 
time  and  in  the  manner  prescribed,  as  he  may  deem 
necessary,  and  he  shall,  immediately  after  such  sale, 
enter  his  proceedings  on  his  journal  and  make  them 
a  part  of  the  record  in  the  case ;  and  he  shall,  in  case 
of  a  sale  of  the  work  to  the  person  who  is  ordered  to 
pay  for  the  same,  only  take  the  bond  as  aforesaid. 
[73  V.  88,  i  24.] 

^  4611.  When  aBsessment  to  go  on  duplicate.  In  all 
other  cases  the  judge  shall  fix  the  time  within  which 
the  parties  who  have  been  ordered  to  pay  for  the 
work  so  sold,  shall  pay  into  the  court  their  portion 
of  the  work  at  the  price  so  sold,  and  in  case  the 
same  is  not  paid  by  the  time  so  fixed  he  shall  certify 
to  the  county  auditor  the  several  amounts,  including 
costs  and  expenses  apportioned  so  assessed  against 
each  owner  or  person  interested  as  aforesaid,  not  be- 
fore paid,  describing  each  piece  or  parcel  of  land  so 
to  be  charged ;  and  the  auditor  shall  thereupon  enter 
the  same  on  the  duplicate  to  be  collected  as  other 
taxes,  and  when  collected  the  same  shall  be  paid 
over  to  the  persons  entitled  thereto,  upon  the  order 
of  the  probate  judge,  whenever  he  shall  be  satisfied 
that  the  several  sections  have  been  completed  ac- 
cording to  the  order  of  the  court  before  made ;  in 
case  of  a  failure  to  sell  any  portion  of  the  work  at 
any  lettings,  and  in  case  any  purchaser  at  any  letting 
fails  to  give  bond  or  complete  any  part  of  the  work 
as  required,  the  judge  shall  proceed  to  a^ain  let  the 
same  and  make  all  necessary  orders  in  relation  there- 
to as  prescribed  in  this  section.     [73  v.  88,  g  24.] 

g  4612.  No  person  may  complain  of  error  unless  ma- 
terially affected.  No  person  shall  be  permitted  to 
take  advantage  of  any  error  committed  in  any  pro- 
ceeding to  locate,  establish,  and  construct,  or  repair 
a  levee- under  the  provisions  of  this  chapter,  nor  of 
any  error  committed  by  the  probate  judge  or  probate 
court,  the  viewers,  or  the  jury  in  the  case,  or  by  the 


ii  4613-4614 


engineer  or  other  person,  in  such  proceedings,  nor 
any  informality,  error,  or  defect  appearing  in  the 
record  of  the  proceedings,  nor  of  want  of  notice  to 
the  owner  of  any  lands  affected  thereby,  unless  the 
party  complaining  is  first  shown  to  be  materially  and 
substantially  affected  thereby.     [73  v.  88,  §  25.] 

§  4613.  Belief  in  case  of  manifeBt  error.  But  the 
court  in  which  any  action  may  be  brought  to  enjoin, 
reverse,  or  declare  void  the  proceedings  by  which 
any  such  levee  is  ordered  to  be  located,  established, 
constructed,  or  repaired,  or  to  enjoin  the  performance 
of  any  work,  or  the  assessment  or  collection  of  any 
costs  and  expenses  ordered  by  the  probate  court  for 
the  purposes  aforesaid,  may,  if  there  be  manifest 
error  in  such  proceedings  affecting  materially  the 
substantial  rights  of  any  plaintiff,  in  such  action,  set 
the  same  aside  as  to  such  plaintiff  without  affecting 
the  rights  or  liabilities  of  the  other  parties  in  interest; 
and  the  court  shall,  on  the  final  hearing,  make  such 
order  in  the  premises  as  may  seem  equitable  and  just, 
and  may  order  the  work  done,  and  the  costs  and  ex- 
penses paid,  bv  the  plaintiff,  or  the  amount  of  money 
returned  to  the  auditor  of  the  county  against  the 
plaintiff,  or  any  part  thereof,  to  remain  on  the  dupli- 
cate for  collection,  or  may  perpetually  enjoin  the 
same  or  any  part  thereof ;  the  costs  of  such  action, 
and  of  the  proceedings  had  therein  shall  be  appor- 
tioned among  the  parties,  or  paid  out  of  the  county 
treasury,  in  whole  or  in  part,  as  justice  and  equity 
may  require  and  the  court  direct.    [73  v.  88,  ^  25.] 

J  4614.  When  and  how  township  tmstees  may  estab* 
Ueh  levees.  The  trustees  of  any  township  through 
which  a  stream  or  river  subject  to  overflow  passes 
may,  on  application  of  any  party,  enter  upon  any 
land  in  their  township,  to  view  any  proposed  levee 
or  embankment,  for  the  purpose  of  protecting  any 
land  held  by  more  than  one  person,  and  cause  sucn 
levee  or  embankment  to  be  located  and  constructed, 
whenever,  in  their  opinion,  the  same  is  demanded  by 
or  will  be  conducive  to  the  public  health,  conveni- 
ence, or  welfare ;  and  they  may  appropriate  private 
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property,  according  to  the  provisions  of  law  relating 
to  the  appropriation  of  private  property  to  the  use  of 
corporations;  but  before  any  proceedings  shall  be 
taken  by  the  trustees  under  this  section,  the  expenses 
and  cost  of  location  and  construction,  and  all  other 
costs  and  expenses  necessary  or  incident  to  the  loca- 
tion or  construction  of  the  proposed  levee,  shall  be 
guaranteed  or  paid  to  the  trustees  by  the  parties,  or 
some  of  them,  interested  in  the  construction  of  the 
levee.     [57  v.  88,  U  1,  2.] 


PROCEEDINGS   OX    APPEAL    IX   STATE    KOAD   CASE. 

^  4627.  Notice  of  appeal  and  bond.  An  appeal  from 
the  final  decision  of  the  commissioners,  on  any  appli- 
cation for  damages  or  compensation  sustained  by  the 
location  of  any  state  road,  shall  be  allowed  to  the 
probate  court  of  the  proper  county,  if  notice  of  such 
appeal  be  given  by  the  appellant  during  the  same 
session  of  the  commissioners  at  which  such  decision 
was  made,  and  the  appellant  shall,  within  ten  days 
thereafter,  enter  into  bond  with  good  and  sufficient 
surety,  to  be  approved  by  the  county  auditor,  for  the 
payment  of  all  costs  and  expenses,  arising  from,  or  in 
consequence  of,  such  appeal ;  and  the  appellant  shall, 
within  five  days  thereafter,  deliver  to  the  probate 
judge  a  transcript  of  the  proceedings  had  before  the 
commissioners.     [51  v.  388,  §  12.] 

Form  of  appeal  bond.— Know  all  men  bv  these  presents,  that 

we, ,  ,  and ,  are  held  and  are  nrmly  bound  unto  the 

state  of  Ohio  in  the  sum  of  [name  amount  equal  to  double  the 
probable  costs],  for  the  payment  of  which  we  jointly  and  sever- 
ally bind  ourselves,  our  heirs,  executors,  and  administrators,  if 
default  be  made  in  the  condition  following,  to  wit: 

Whereas  the  said has  taken  an  ui)i)eal  to  the  probate  court, 

from  the  final  decision  of  the  county  commissioners  on  his  ap- 
plication for  damages  [or  compensation]  sustained  by  the  loca- 
tion of  the  state  road  leading  from to ,  [or  known  as 

the and road]:  now  if  the  said , ,  shall  pay  all 

costs  arising  from,  or  in  consequence  of,  such  appeal  that  may 
be  adjudged  against  him,  then  tnis  obligation  to  be  void ;  other- 
Tvise  to  be  and  remain  in  full  force  and  effect. 

Witness  our  hands,  this day  of ,  189—. 

Surety  approved  this ,  189—.  \ 

,  County  Auditor,  j 
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§  4628.  Summons.  The  jury  and  its  proceedings. 
Upon  receiving  the  transcript,  the  judge  shall  imme- 
diately issue  a  summons  against  the  obligors  in  the 
bond  "filed  under  §  4618,  which  shall  be  served  and 
returned  as  other  writs  of  like  character;  in  such  suit 
the  appellant  shall  be  plaintiff  and  the  obligors  de- 
fendants; and  upon  the  return  of  service,  the  judge 
shall  cause  a  jury  of  twelve  men  to  be  selected  and 
returned  by  the  sheriff  and  clerk  as  provided  by  law, 
and  such  proceedings  and  trial  may  be  had  before  the 
jury  as  are  provided  in  chapter  four ;  (1)  and  upon  re- 
turn of  their  verdict  to  the  probate  judge,  he  shall  enter 
the  same  on  record,  with  the  former  proceedings,  and 
certify  the  decision  to  the  county  auditor,  and  the 
decision  made  and  recorded  shall  be  final,  except  as 
hereinafter  provided.     [51  v.  388,  ?  12.] 

$  4688  et  seq. 

i  4629.  Costs  on  appeal.  In  all  cases  of  appeal  from 
the  final  decision  of  the  county  commissioners,  as 
provided  in  J  4627,  the  appellant  shall  pay  all  costs 
that  may  accrue  in  consequence  of  said  appeal,  unless 
the  award  rendered  by  the  jury  in  the  probate  court 
shall  exceed  in  amount  the  award  rendered  bv  the 
jury  appointed  by  the  county  commissioners.  [51  v. 
388,  «  13.] 

§  4630.  When  costs  and  damages  paid  by  oonnty.  If^ 
upon  the  reception  of  the  decision  obtained  in  the 
probate  court,  the  county  commissioners  shall  not 
deem  the  road  of  sufficient  importance  to  cause  the 
expenses  incurred  and  damages  assessed  in  the  pro- 
bate court  to  be  paid  by  the  county,  they  may  refuse 
to  establish  the  same,  unless  the  parties  interested  in 
the  location  of  the  road,  shall  pay  or  cause  to  be  paid, 
before  the  opening  of  the  road,  to  the  satisfaction  of 
the  county  commissioners,  in  case  the  road  is  estab- 
lished a  highway,  all  expenses  incurred  and  damages 
assessed ;  but  the  commissioners,  if  in  their  opinion 
a  part  only  of  the  road  will  be  of  public  utility,  may 
record  and  establish  such  useful  part,  and  reject  the 
residue,  in  case  it  be  capable  of  division.  [51  v.  388> 
2  14.] 
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i  4632.  '  Fees  and  ooets.  For  services  required  bv 
{{ 4627, 4628,  the  officers  and  other  persons,  shall  each 
be  entitled  to  the  same  fees  as  they  are  entitled  to  by 
law  for  like  services  in  other  cases ;  the  auditors  to  be 
paid  out  of  the  county  treasury,  and  the  judge  and 
others  entitled  to  fees,  to  be  taxed  in  the  bill  of  costs 
in  the  cause  in  court.    [51  v.  388,  §  16.] 
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J  4687.  When  order  to  open  road  may  h^  executed. 
No  order  of  the  county  commissioners  for  the  estab- 
lishment of  a  county  road,  or  for  the  alteration  or 
vacation,  in  whole  or  in  part,  of  a  state  or  countv 
road,  or  changing  the  width  of  a  county  road,  shall 
be  executed  until  twenty  days  have  elapsed  after  the 
entry  of  such  order  in  the  record  of  the  commission- 
ers, and  no  order  shall  issue  to  open  any  township 
road  until  fifteen  days  after  the  same  has  been  es- 
tablished, at  which  time  the  clerk  of  the  township  may 
issue  such  order,  by  direction  of  the  trustees>  unless 
an  appeal  has  been  perfected.  [53  v.  119,  §  1 ;,  74  v. 
167,  <>  33.] 

J  4688.  Who  may  appeal  to  probate  court.  An  ap^ 
peal  from  the  final  order  of  the  county  commission- 
ers establishing  a  county  road,  or  altering  or  vacat- 
ing, in  whole  or  in  part,  a  state  or  county  road,  or 
changing  the  width  of  a  county  road,  may  be  taken 
to  the  probate  court  of  the  same  county  by  any  per 
son  having  an  estate  in  fee,  for  life,  or  years,  in  any 
lands  or  tenements  situate  in  any  township  in  the 
county,  in  or  through  which  township  such  new, 
altered,  changed,  or  vacated  road  passes,  or  by  the 
husband  of  any  married^oman,  or  guardian  oi  any 
ward  ha^nng  such  an  estate.  [53  v.  119,  §  2.] 

i  4689.  Appeal  bond.  To  perfect  such  appeal,  the 
appellant  shall  execute  with  sufficient  sureties,  or 
cause  to  be  executed  by  sufficient  sureties,  to  be  ap- 
proved by  the  county  auditor,  a  bond  or  undertak- 
ing, payable  to  the  state,  in  a  penal  sum  of  not  less 
than  one  hundred  nor  more  than  three  hundred  dol- 
lars, in  the  discretion  of  the  auditor,  conditioned  for 
the  payment  by  such  appellant  of  all  costs  that  may 
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be  adjudged  against  him  in  the  probate  court,  or  in 
any  other  court,  to  which  the  proceeding  may  be 
removed  by  petition  in  error,  which  bond  shall  be 
j&led  with  the  auditor  on  or  before  the  twentieth  day 
after  the  entry  of  the  order  appealed  from  in  the  rec- 
ord of  the  commissioners ;  but  minors,  idiots,  or  lun- 
atics, or  their  guardians  respectively,  may  appeal 
without  giving  bond,  by  causing  an  entry  to  that 
effect  to  be  made  within  the  period  aforesaid,  by  the 
county  auditor  in  the  record  of  the  commissioners. 
[53  V.  119,  ^.  3  ] 

The  appeal  is  perfected  when  the  bond  is  filed  and  to  the 
acceptance  of  the  auditor,  24  O.  8.  60.  Appeal  from  order  to 
establish  one  road  and  vacate  another  carries  both  proceed- 
ings, Id. 

J  4690.  Auditor  to  transmit  papers  to  court.  With- 
in ten  days  after  the  filing  of  an  appeal  bond,  or  the 
making  of  an  entry  for  an  appeal,  as  aforesaid,  the 
county  auditor  shall  transmit  to  the  probate  court 
the  original  papers  in  the  proceeding,  and  a  certified 
transct^pt,  from  the  record  of  the  commissioners,  of 
all  proceedings  and  orders  had  or  made  by  or  before 
them  therein,  upon  the  receipt  of  which,  the  probate 
judge  shall  forthwith  docket  the  proceedings,  styling 
the  petitioners  plaintiffs,  and  the  appellants  defend- 
ants, and  shall  set  a  day  for  the  hearing  thereof, 
which  shall  not  be  later  than  the  twentieth  day  after 
such  docketing  of  the  appeal.     [53  v.  119,  §  4.] 

The  jurisdiction  of  the  probate  court  is  not  lost  by  failure  of 
the  auditor  to  transmit  the  necessary  papers,  24  O.  S.  60. 

§  4691.  When  court  may  affirm  or  set  aside  proceed- 
ings. If,  upon  the  hearing  of  the  matter,  it  appear 
that  the  proceedings  previous  to  the  appeal  w^ere',  in 
substance,  regular  and  legal,  and  if  no  exception  be 
taken  by  any  claimant  of  compensation  and  damages 
to  the  assessment  returned  to  and  approved  by  the 
county  commissioners,  the  probate  court  shall  affirm 
the  orders  of  the  commissioners,  and  enter  a  judg- 
ment against  the  appellants  for  all  costs  created  by 
the  appeal ;  but  if  the  previous  proceedings  are  found 
to  be  substantially  erroneous,  the  court  shall  set 
them  aside,  and  order  another  view  by  three  disin- 
terested freeholders  of  the  county,  to  be  appointed 
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by  the  court,  who  shall  perform  the  same  duties  that 
are  required  by  chapter  two!  of  viewers  appointed  by 
county  commissioners,  except  that  they  snail  make 
their  return  to  the  probata  court.  [53  v.  119,  J  5.} 
$  4616,  B.  S. 

Entry  affirming  proceedings.— ThiB  cause  comes  into  this  court 

by  appeal  from  the  final  decision  of  the  commissioners  of 

county,  in  relation  to  the  establishment  of  a  county  road  on 
petition  of  the  said  — •-  and  others ;  and  the  court  finding,  upon 
nearing  and  inspection,  that  the  proceedings  had  by  and  before 
the  commissioners,  previous  to  the  appeal,  were,  in  substance  *, 
regular  and  legal,  and  no  exception  being  taken  by  any  claimant 
of  damages  to  the  assessment  returned  to  said  commissioners, 
said  proceedings  are  afllrmed,  and  it  is  ordered  that  the  appel- 
lant pay  all  costs  that  have  been  created  by  the  appeal. 

Entry  reversing  proceedings.— [Title.']  [Continue  as  in  preceding 
form  to  *]  erroneous  in  this,  to  wit:  [state  the  error]  and  the 
same  are  nerebv  reversed  and  set  aside,  and  thereupon  the  court 
appoints ,  * ,  ,  three  judicious  disinterested  freehold- 
ers of  the  county  as  viewers  and as  surveyor  of  said  road.   It 

is  therefore  ordered  that  the  said  viewers  and  surveyor  meet  at 

[name  place]  on  the day  of ,  189—.  at o'clock,  and 

after  being  duly  sworn  proceed  to  view  and  survey  said  road  ac- 
cording to  law,  and  make  report  of  their  proceedings  in  the 
premises  to  this  court  on  or  before  the day  of ,  189—. 

J  4692.  The  order  to  viewers.  The  order  to  the 
viewers  shall  specify  a  place  where,  and  a  day  upon 
which,  or  within  two  days,  Sunday  excepted,  there- 
after, they  shall  meet  to  commence  the  performance 
of  their  duties,  and  shall  require  them  to  make  their 
report  on  or  before  a  day  therein  specified,  which 
shall  not  be  later  than  the  twentieth  day  after  the 
entry  of  the  order  in  said  court ;  and  the  court  shall 
also  appoint  a  surveyor  to  attend  the  viewers  and 
perform  the  duties  required  by  the  chapter  aforesaid 
of  surveyors,  who  shall  have  power  to  take  to  his 
assistance  two  chainmen  and  a  marker,  all  of  whom 
shall  be  disinterested,  and  he  shall  deliver  a  report 
and  plat  of  his  survey  to  one  of  the  viewers,  in  time 
to  be  returned  with  their  report,  and  it  shall  be  so  re- 
turned.   [53  V.  119,  §  5.] 

J  4693.  When  the  court  must  confirm  proceedings. 
If  the  proceedings  and  report  of  viewers  and  survey- 
or, or  of  the  reviewers  hereinafter  mentioned,  be 
substantially  legal,  and  also  substantially  coincides. 
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with  the  order  of  the  commissioners  appealed  from, 
the  court  shall  confirm  such  proceedings  and  report, 
and  shall  render  a  judgment  against  the  appellants 
for  the  costs  created  by  the  appeal ;  or,  if  the  report 
of  the  viewers  be  favorable  to  the  petitioners,  but 
materially  varies  from  the  order  appealed  from,  the 
court  shall  nevertheless  confirm  the  same.  If  it  be 
within  the  scope  of  the  petition,  and  substantially 
legal ;  and  the  court  may,  in  such  case,  require  all 
the  costs  created  by  the  appeal  to  be  paid  by  the  ap- 
pellants, or  by  the  petitioners,  or  a  portion  of  them 
by  the  one  party,  and  the  residue  by  the  other,  as 
may  be  equitable,  and  shall  render  a  judgment  ac- 
cordingly.    [53  V.  119,  §  6.] 

Entry  confirming  report. — The  viewers  appointed  In  this  case 
having  reported  iu  favor  of  the  establishment  of  said  road,  and 
It  appearing,  upon  examination  that  said  report  and  the  pro- 
ceedings of  said  viewers  are  substantially  legal,  the  same  are  ap- 
proved and  confirmed.  And  it  further  appearing  that  said  re- 
port and  proceedings  substantially  coincide  with  the  order  of 
the  commissioners  appealed  from  {or  that  the  same  materially 
varies  from  the  order  appealed  from  but  is  favorable  to  the  pe- 
titioners and  within  the  scope  of  the  petition  and  substantially 
legal),  the  said  report  and  proceedings  are  approved  and  con- 
firmed.   It  is  therefore  ordered  that  the  said pay  the  costs 

created  by  said  appeal,  and  in  default  of  his  so  doing  that  exe- 
cution issue  against  him  according  to  law. 

§  4694.  When  review  may  be  ordered.  If  the  report 
of  the  viewers,  appointed  by  the  court,  be  adverse  to 
establishing,  altering,  vacating,  or  changing  the 
width  of  the  road,  the  court  shall,  upon  the  motion 
of  the  petitioners,  or  any  twelve  of  them,  but  not 
otherwise,  order  a  review  by  &\e  disinterested  free- 
holders of  the  county,  to  be  appointed  by  the  court, 
to  whom  an  order  similar  to  that  hereinbefore  pre- 
scribed in  respect  to  viewers  shall  be  issued ;  and 
such  reviewers  shall  examine  the  proposed  new 
road,  alteration,  or  change,  or  road  or  part  thereof, 
proposed  to  be  vacated,  as  defined  or  referred  to  in 
the  order  appealed  from,  and  report  in  writing  to  the 
court  their  opinions  for  or  against  the  same,  with 
their  reasons ;  and  if  their  report  be  such  as  is  men- 
tioned in  the  first  clause  of  the  preceding  section,  the 
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court  shall  proceed  as  directed  in  said  clause,  but  if 
it  be  adverse  to  such  new  road,  alteration,  change,  or 
vacation,  no  further  procpedin^  shall  be  had  in  the 
premises,  except  to  render  a  judgment  against  the 
petitioners  for  all  costs  that  have  accrued  from  the 
commencement  of  the  proceedings  before  the  com- 
miasioners.     [53  v.  119,  i  7.] 

Entry  ordering  review.  — The  viewers  appointed  in  this  case 
baying  reported  adversely  to  the  establishment  of  said  road  [or 
alteration,  or  vacation],  now  come  the  said and  [state  num- 
ber—showing  twelve  or  more]  others,  ori^nal  petitioners  for  said 
road,  and  file  their  motion  for  a  review  of  said  road ;  and  the 
■court  being  of  opinion  that  said  motion  is  reasonable  and  proper 

it  is  ordered  that , , , ,  and ,  five  disinterested 

freeholders  of  the  county  of be,  and  they  hereby  are,  ap- 

Sointed  a  committee  to  review  said  road ;  and  said  reviewers  are 
irected  to  meet  at ,  on  the day  of ,  189-,  at  

o'clock,  forenoon,  and  after  having  performed  the  duties  of 
their  appointment  that  they  report  in  writing  to  this  court  for 
■or  against  the  same  and  their  reasons  therefor  on  or  before  the 
{not  later  than  the  tvoentieth  day  after  the  issuing  of  the  order]. 
'  ^  4695.  When  other  viewers,  etc.,  may  be  appointed. 
When  a  viewer,  reviewer,  or  surveyor,  appointed  by 
the  court,  is  unable  or  fails  to  attend  to  the  duty  re- 
quired of  him,  the  court  may  substitute  another  in 
his  stead.     [53  v.  119,  2  8.] 

i  4696.  Oath  of  viewers,  etc.  Every  viewer,  re- 
viewer, surveyor,  chainman,  or  marker,  appointed  or 
selected  under  the  provisions  of  this  chapter,  shall, 
before  entering  upon  his  duties,  take  an  oath  faith- 
fully and  impartially  to  discharge  the  duties  of  his 
appointment,  which  oath  may  be  administered  by 
any  person  authorized  by  §  4648  to  administer  an  oath, 
or  by  any  other  competent  authority.     [53  v.   119, 

$  4648  authorizes  the  oath  to  be  administered  by  the  surveyor 
or  one  of  the  viewers  or  reviewers  who  has  been  previously 
sworn. 

I  4697.  Appeals  from  township  trustees — appeal  bond 
—when  filed.  An  appeal  to  the  probate  court,  from 
the  final  decision  of  the  trustees  of  the  township,  on 
any  petition  or  report  for  or  against  the  establishment 
of  a  road,  shall  be  allowed,  and  the  court  may  order 
another  view  of  the  road,  assessments  of  damages,  or 
make  any  other  order  which  may  be  just  and  reason- 
able in  the  case,  if  the  appellant  enter  into  bond  to 
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the  state,  for  the  use  of  the  township,  in  the  sum  of 
one  hundred  dollars,  with  sufficient  security,  to  the 
acceptance  of  the  township  treasurer,  within  fifteen 
days  from  the  date  of  the  'decision  of  the  trustees,, 
conditioned  in  case  the  appeal  be  from  a  decision  in 
favor  of  the  establishment  of  a  road,  for  the  payment 
of  all  costs  and  expenses  arising  from  such  appeal  if 
the  road  be  established  and  the  assessment  of  com- 
pensation and  damages  be  not  increased  by  the  pro- 
-  ceedings  had  in  the  probate  court ;  and  in  case  the 
appeal  be  from  a  decision  against  the  establishment 

•  of  a  road,  such  bond  shall  be  cqnditioned  for  the  pay- 
ment of  all  costs  and  expenses  arising  from  such  ap- 
peal, if  the  road  be  not  established  by  the  proceedings 
in  the  probate  court ;  and  the  appeal  shall  be  entered 
with  the  probate  judge  within  six  days  from  the  filing^ 
of  the  bond  with  the  township  treasurer.    [88  v.  137 ; 

(74v.  167,  833.] 

§  4698.  Deoision  of  court  oertified  to  township  clerk. 
The  decision  obtained  in  the  probate  court,  as  pro- 
vided in  the  foregoing  sections,  shall  be  certified  to 
the  township  clerk,  who  shall  notify  the  trustees 
thereof;  whereupon  the  trustees  shall  dispose  of  the 
case  agreeably  to  the  order  of  the  probate  court,  and 
the  probate  judge  shall  be  allowed  to  tax  the  same 
fees  which  are  by  law  allowed  for  similar  services  in 
other  cases.     [51  v.  303,  g  34.] 

§  4699.  Appeal  from  assessment  of  compensation  and 
damages.    Every  claimant  of  compensation  and  dam- 

•  ages  on  account  of  the  establishment  or  alteration  of 
a  county  or  township  road,  or  alteration  of  a  state 
road,  or  change  in  width  of  a  county  road,  may  ap- 
peal to  the  probate  court,  from  the  final  decision  of 
the  county  commissioners  or  township  trustees,  con- 
firming the  assessment  of  compensation  and  damages 
made  by  the  viewers  in  his  behalf,  or  the  refusafof 
the  viewers  to  award  damages  to  him,  which  appeal 
shall  be  perfected  and  docketed  in  the  mode  herein- 
before prescribed  in  ?  4690,  [except  thatj  the  appel- 
lant shall  be  the  plaintiflT,  and  the  obligors  in  the 
bond  shall  be  the  defendants;  and  several  claimants 
may  unite  in  a  joint  appeal,  although  their  claims 
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may  be  distinct,  or  they  may  severally  appeal.  [68  v. 
Ill,  ?  10.] 

Appeal  bond.— Know  all  men  by  these  presents :  That  we, , 

— ,  and are  held  and  firmly  bound  unto  the  state  of  Ohio, 

ior  the  use  of township, county,  in  said  state,  in  the 

penal  sum  of  one  hundred  dollars,  for  the  payment  of  which  we 
jointly  and  severally  bind  ourselves,  our  heirs,  executors,  and 

administrators.    Signed  by  us  and  dated  this day  of , 

189—.  The  condition  of  tnis  obligation  is  such  that,  whereas, 
—  has  taken  an  appeal  to  the  probate  court  from  the  decision 

of  the  trustees  of  township,  confirming  the  assessment  of 

compensation  and  damages  by  the  viewers  [or,  the  refusal  of  the 
viewers  to  award  him  damages]  in  a  proceeding  before  said 
trustees  to  establish  [alter,  change,  or  vacate]  a  [describe  road, 

dUeration,  change,  or  vacation).    Now,  if  the  said shall  pay  ail 

the  costs  and  expenses  arising  from  said  appeal,  if  the  compen- 
sation and  damages  be  not  increased  by  the  proceedings  in  the 
probate  court,  then  this  obligatiou  to  be  void ;  otherwise,  to  be 
and  remain  in  full  force.  , 

Approved.  ! 

,  Township  Treasurer. 

- — .  189—. 

See  $  4689.  The  right  of  appeal,  by  which  a  trial 
to  a  constitutional  jury  is  secured,  gives  validity  to  the 
action  of  the  viewers  in  tne  first  instance,  in  assessing  compen- 
sation and  damages,  22  O.  S.  275;  4  O.  S.  167;  5  O.  S.  140. 

i  4700.  Proceedings  thereon.  Jury,  how  drawn.  Upon 
such  appeal,  Avhether  joint  or  several,  the  probate 
court  shall  confine  itself  to  the  questions  of  compen- 
sation and  damages  presented  by  it,  and  shall  forth- 
with, after  the  docketing  thereof,  cause  a  jury  of 
twelve  men  to  be  selected  and  returned  by  the  sherifl 
and  clerk  of  the  county,  as  provided  by  law,  and, 
after  receiving  the  names  of  such  jurors,  issue  a 
venire  commanding  them  to  appear  in  court,  on  a  day 
and  hour  named  in  the  venire,  which  shall  not  be 
later  than  the  twentieth  day  from  its  date,  to  serve  as 
jurors  upon  the  trial  of  such  claims.  [68  v.  Ill,  §  10.] 

Venire  for  jury.— The  State  of , County,  S8: 

To  the  Sheriff  of  said  county, 
hereb 


You  are  hereby  commanded  to  summon  [name  the  jurors]  to 
appear  in  the  probate  court  within  and  for  said  county,  on  the 

day  of ,  18—,  at o'clock,  forenoon,  then  and  there  to 

serve  as  jurors  in  a  cause  now  pending  in  said  court,  wherein 

is  plaintiff,  and  and  others  are  defendants,  being  an 

appeal  from  the  final  decision  of  tlie  commissioners  of  said 
county,  in  relation  to  the  assessment  of  compensation  and  dam- 
ages by  reason  of  the  location  of  a  certain  state  road.  Hereof 
fail  not;  and  of  this  writ  make  due  return. 

Witness  my  signature  and  the  seal  of  said  probate  court,  this 
day  of ,  A.  D. ,  18—.  ,  Probate  Judge. 
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J  4701.  Notice  to  appellants  and  obligors.  Service. 
The  court  shall  also  issue  a  summons  or  notice  to  all 
the  appellants,  whether  joint  or  several,  dnd  to  the 
obligors  aforesaid,  to  attend  at  the  same  time  and 
place,  which  summons  or  notice  shall  be  served  by 
delivering  to  each  person  named  therein  a  copy  there- 
of, or  by  leaving  such  copy  at  his  usual  place  of  abode ; 
and  if  any  of  the  parties  are  non-residents  of  the 
county,  but  have  an  agent  or  attorney  therein,  service 
on  such  agent  or  attorney,  in  manner  aforesaid,  shall 
be  sufficient,  or  a  summons  or  notice  may  be  sent  to 
another  county  for  service  upon  any  party  residing 
or  being  therein ;  if  an  appellant  is  a  non-resident 
when  he  perfects  his  appeal,  he  shall  leave  with  the 
probate  judge  the  name  of  an  agent  or  attorney. in 
the  county,  upon  whom  service  may  be  made,  and  if 
he  fail  to  do  so,  no  service  upon  him  shall  be  neces- 
sary ;  and  service  upon  a  guardian  shall  be  sufficient 
service  upon  his  ward.     [68  v.  Ill,  §  10.] 

g  4702.  Challenges.  Talesmen.  Oath  of  jurors.  If 
any  of  the  jurors  fail  to  attend,  or  for  good  cause  be 
excused  from  serving,  or  be  set  aside  on  account  of  a 
challenge,  the  panel  shall  be  filled  with  talesmen  as 
in  other  cases;  each  party  shall  be  entitled  to  two 
peremptory  challenges,  and  may  make  any  number 
of  challenges  for  cause;  and  in  respect  to  challenges, 
the  appellants  whose  claims  are  on  trial  shall  be  con- 
sidered as  one  party,  and  the  obligors  as  the  other ; 
the  jury  shall  be  sworn  in  all  the  causes,  whether  the 
appeals  are  joint  or  several,  at  the  same  time,  unless 
for  good  cause  shown  the  court  otherwise  direct; 
and  the  oath  of  the  jury  shall  conform,  as  nearly  as 
may  be,  to  the  oath  prescribed  for  the  jury  in  pro- 
ceedings by  corporations  to  appropriate  property. 
[68  V.  Ill,  §  11.] 

§6427 

Oath  of  jurors.— You  and  each  of  you  do  sblemnly  swear  [or. 


declare  and  aflQrm]  that  you  will  faithfully  and  Impartially  dis- 
charge all  the  duties  enjoined  on  you  by  law,  as  jurors  in  the 
cause  now  on  hearing,  wherein is  plaintiflF,  and ,  and 


charge  all  the  duties  enjoined  on  you  by  law,  as  jurors  in  the 

cause  now  on  hearing,  wherein is  plaintiflF,  and ,  and 

others  are  defendants,  being  an  appeal  from  the  final  decisioa 


of  the  commissioners  of county,  in  relation  to  the  assess- 
ment of  compensation  and  damages  to  the  said by  reason  of 

the  location  through  his  premises  of  the road  leading  from 

to ,  according  to  the  best  of  your  understanding  and 

ability.    So  help  you  God.    L<^»  this  you  do  under  the  pains  and 
penalties  of  perjury.] 
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J  4708.  Conduot  of  the  trial.  On  motion  of  either 
party,  or  of  any  one  of  the  appellants,  the  jury  shall, 
under  the  care  of  an  officer  of  the  court,  and  with 
such  person  or  persons  as  the  court  may  appoint  to 
show  them  the  premises,  and  before  any  testimony 
shall  be  given,  except  the  plat  and  field  notes  of  the 
road  and  the  title  papers  of  the  claimants,  if  pro- 
duced, which  they  shall  take  with  them,  proceed  to 
examine  the  road  as  established  or  ordered,  and  the 
property  of  the  several  claimants  taken  therefor,  or 
alleged  to  be  injured  thereby,  and  after  making  such 
examination,  shall  return  to  the  probate  court,  at  the 
time  the  court  shall  have  ai)pointed ;  whereupon,  or 
upon  the  jury  being  sworn,  if  no  view  is  moved  for, 
the  trial  of  the  claims,  in  the  order  the  court  shall 
direct,  or  any  number  or  all  of  them  at  the  same 
time,  if  the  parties  so  agree,  shall  be  proceeded  with 
in  the  same  manner  as  in  other  jury  trials  in  the 
court;  but  any  claimant  may  elect  to  have  his  claim 
tried  separately;  and  the  jury  shall  render  a  separate 
verdict  upon  each  claim,  which  shall  be  entered  upon 
the  record  of  the  court,  and  a  new  trial  shall  not  be 
granted  except  for  misconduct  of  the  jury,  nor  shall 
an  appeal,  except  by  petition  in  error,  as  hereinafter 
provided,  be  taken  to  any  other  court.  [68  v.  Ill, 
fll.] 


Verdict.    [Title.}    We,  the  jurors  impaneled  and  sworn  in  the 
case  of  A  B  against  C  D  and  others,  having  examined  the  state 

road  leading  from to ,  where  the  same  is  laid  out  over 

the  premises  of  the  said  A  B,  and  having  heard  the  testimony  ad- 
duced hy  the  parties,  do  award  and  determine  that  the  said  A  B 

be  paid  the  sum  of dollars,  as  compensation  for  the  land 

belonging  to  him  which  has  been  taken  for  said  road. 

Given  under  our  hands,  this day  of ,  A .  D.,  18&— . 

[Signed  by  the  jurors.] 

Fined  entry— jvdgmeni  upon  the  verdict.— The  jurors  who  were 
summoned  to  try  this  cause  having  appeared  were  sworn  and 

affirmed,  and  proceeded  to  view  the road  leading  from 

to  — ,  where  the  same  is  laid  ont  over  the  premises  of  the  said 
A  'B,  and  having  returned  into  court,  and  heard  the  testimony 
oifered  by  the  parties,  and  the  arguments  of  counsel,  delivered 
their  verdict,  in  writing,  to  the  court,  as  follows:  [Copy  verdict 
of  jurors]  and  thereupon  the  court  proceed  to  render  judgment 
upon  said  verdict  as  loUows :  [  Verdwt  in  full.] 
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§  4704.  Trial  by  jury  after  aesesBinent.  When  an 
assessment  for  compensation  and  damages  has  been 
made,  or  refused,  by  viewers  of  a  county  or  town- 
ship road,  or  alteration  of  a  state,  county,  or  town- 
ship road,  or  change  of  width  of  a  county  road,  ap- 
pointed by  the  probate  court,  any  claimant  may, 
before  the  confirmation  of  the  report  of  the  viewers, 
file  exceptions  to  their  decision  upon  his  claim, 
whether  it  was  rejected  altogether,  or  compensation 
and  damages  awarded  to  him ;  whereupon  such  pro- 
ceedings shall  be  had  for  a  trial  by  jury,  of  hia 
claim,  and  of  any  others  thus  presented,  as  are  pro- 
vided in  the  preceding  section;  and  the  provisions  of 
said  section  shall,  in  all  respects,  apply  to  the  same. 
[53  V.  119,  ?  12,] 

§  4705.  When  olaimant  to  pay  costs.  If,  by  the 
-final  decision  in  the  probate  court,  any  claimant  of 
compensation  and  damages  do  not  obtain  a  greater 
sum  than  was  awarded  to  him  by  the  order  of  the 
commissioners  or  township  trustees  from  which  he 
appealed,  he  shall  pay  all  costs  created  by  his  ap- 
peal, so  far  as  the  court  can  ascertain  the  same,  and 
judgment  shall  be  rendered  against  him  for  the  same ; 
and  in  cases  not  hereinbefore  specially  provided  for, 
the  court  shall  give  such  judgment  in  respect  to  costs 
as  may  be  equitable,  and  the  county  commissioners 
may,  in  their  discretion  pay  out  of  the  county  treas- 
ury, any  part  or  all  of  any  costs  that  may  be  adjudged 
against  defendants  if  in  their  opinion  the  public  util- 
ity, and  the  justice  of  the  case  justifies  it.  [89  v.  130; 
53  V.  119,n3.] 

§  4706.  Judgment  for  costs,  how  rendered.  All  such 
judgments  shall  be  rendered  in  favor  of  the  state, 
and  may  be  enforced  by  execution  issued  by  the 
probate  court,  of  its  pwn  motion,  or  at  the  instance 
of  any  person  entitled  to  anv  part  thereof,  and  the 
money,  when  collected,  shall  be  paid  to  the  persons 
respectively  entitled  thereto.     [53  v.  119,  §  14.] 

§  4707.  iRecord.  The  probate  judge  shall  make  a 
record  of  all  proceedings  had  in  the  probate  court 
under  the  provisions  of  this  chapter,  including  the 
reports  and  plats  of  viewers,  reviewers,  and  survey- 
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I  ore,  and  forthwith,  after  the  termination  of  the  pro- 
f  ceedings  upon  an  appeal,  transmit  to  the  county 
auditor,  if  the  appeal  was  from  the  county  commis- 
sioners, or  to  the  township  clerk,  if  it  was  from 
township  trustees,  all  original  papers  received  from 
'  him,  and  also  a  transcript,  from  the  record  aforesaid, 
of  the  proceedings  upon  such  appeal.  [53  v.  119, 
U5.] 

1  4708.  When  auditor  to  make  record  and  its  effect. 
If  it  appear  by  the  transcript  so  transmitted  to  the 
county  auditor  that  the  court  has  approved  the  es- 
tablishment, alteration,  vacation,  or  change  of  a 
road,  and  that  the  compensation  and  damages,  if 
assessed  in  or  under  the  orders  of  the  court,  do  not, 
in  the  aggregate,  expeed  the  amount  assessed,  ap- 
proved, and  ordered  to  be  paid  out  of  the  county 
treasury  before  the  appeal,  the  auditor  shall  forth- 
with record,  in  the  proper  book,  the  final  decision 
of  the  court  in  the  premises,  with  all  reports,  plats, 
field  notes,  or  other  matters  appearing  in  the  tran- 
script necessary  to  a  right  understanding  of  the  same, 
and  note  in  said  book  the  date  of  such  recording ; 
and  thenceforth  the  road  shall  be  established,  va- 
cated, altered,  or  changed,  as  the  case  may  be,  and 
he  shall  issue  the  necessary  orders  for  the  payment 
of  the  compensation  and  damages.    [53  v.  119,  §  16.] 

2  4713.  Decision  of  court  reviewable  on  error.  The 
final  decision  of  the  probate  court,  made  under  th^ 
provisions  of  this  chapter,  may  be  reviewed,  upon  a 
petition  in  error,  by  the  court  of  common  pleas  of 
the  proper  county,  but  shall  not  be  reversed  for  any 
defect  in  form  if  found  to  be  substantially  correct ; 
and  upon  a  reversal,  a  court  of  common  pleas  may 
award  a  writ  of  precedendo,  when  deemed  necessary. 
[53  V.  119,  §20.] 


TURNPIKES. 


i  4761.  Compensation  to  land  owners.  When  the 
commissioners  and  owners  fail  to  agree  as  to  the 
amount  of  compensation  for  private  property  taken 
for  the  construction  of  turnpikes  or  when  the  owner 
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is  unknown,  non-resident  or  incapable  of  contract- 
ing, this  section  provides  that  the  compensation 
shall  be  ascertained  by  proceedings  had  in  the  name 
of  the  county  commissioners  under  the  law  provid- 
ing for  the  appropriation  of  private  property  by  cor- 
porations. [U  6414,  et  seq.] 
See  gg6414,  et  seq:  18  Bull  308. 
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ONE  MILE  ASSESSMENT  PIKE. 

§4782.  Application  to  probate  court.  If  the  road  com- 
missioners and  owner  can  not  agree  on  the  price  of 
the  material  which  the  former  are  authorized  to  pro- 
cure for  the  construction  and  repair  of  the  pike,  the 
commissioners  may  apply  to  the  judge  of  the  probate 
court  of  the  county  to  appoint  appraisers  to  assess  the 
value  of  such  material. 

Application  to  probate  court  to  appoint  appraisers.— To  the  Hon- 
orable, the  probate  court  In  and  for county,  Ohio :  The  un- 

dersigned  represent  that  they  are  the  duly  appointed  and  quali- 
fied commissionei-s  of  the  [give  the  name  of  the  pike]  m  said  county. 
That  in  the  discharge  of  their  duties,  as  such  commissioners, 
they  have  found  it  necessary  in  the  construction  [or  repair]  of 
said  road,  to  appropriate  [describe  the  material  wanted].  That  they 

as  such  commissioners,  and  the  said owner  thereof,  can  not 

agree  upon  a  price  that  is  fair  and  reasonable ;  threrefore  they, 
in  pursuance  of  law,  make  application  for  the  appointment  of 
appraisers  to  assess  the  value  of  such  material. 

Dated ,  189—.  Commissioners. 

§4783.  Assessment  of  damages  for  material  taken. 
On  the  filing  of  such  application  the  probate  judge 
shall  appoint  three  disinterested  freeholders,  who, 
after  being  duly  sworn  to  impartially  assess  the  value 
of  the  material  or  any  part  thereof,  shall  enter  upon 
the  premises  of  the  owner  of  such  materials,  and 
assess  the  value  thereof,  and  the  damages  that  w411 
accrue  to  the  owner  bjr  the  removal  thereof  through 
his  premises,  and  within  ten  days  after  appointment 
return  their  award  to  the  court;  thereupon  the  pro- 
bate judge  shall  require  the  commissioners  to  pay  for 
or  give  security  for  the  payment  of  all  material  to  be 
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I    taken,  and  damages  done  to  the  owner  of  the  prem- 

f    ises,  and  in  ten  days  after  the  return  of  the  award, 

i     on  application  of  the  commissioners,  furnish  them  a 

I     copy  of  the  same;   and  they  may  thereupon  enter 

upon  the  lands,  either  inclosed  or  uninclosed,  and 

remove  such  stone,  gravel  or  other  material,  unless 

an  appeal  has  heen  taken  as  provided  in  the  next 

section.     [72  v.  93,  ?  6.] 

Journal  entry,  appoirUing  appraisers.  [TiUe.]  This  day  this 
cause  came  on  lor  hearing  on  the  application  of  plaintiffs  for  the 
appointment  of  appraisers,  as  hereinbefore  stated,  and  it  being 
made  to  appear  that  the  notice  to  the  defendant,  as  hereinbe- 
fore ordered,  has  been  duly  served  more  than  ten  days  prior  to 
this  date  [and  said  defendant  having  failed  to  appear,  or  said 
defendant  being  in  court  and  making  no  objection,  state  the 
fads],  it  is  ordered,  that , , ,  three  judicious  disinter- 
ested freeholders,  be,  and  they  are  hereby,  appointed  appraisers 
herein,  and  that  notice  be  issued  by  this  court,  and  served  upon 
said  appraisers  by  said  commissioners,  directing  them  to  meet 
and  discharge  their  duties  in  the  premises,  and  return  their 
award  to  this  court  within  ten  days  from  this  date. 

,  Probate  Judge. 

Avxird. — We,  the  undersigned  appraisers,  having  been  first 
dnly  sworn,  and*  having  examined  toe  matesials  sought  to  be 

taken  by  said  commissioners,  owned  by ,  do  appraise  the 

value  thereof  at  S ,  and  we  assess  the  damages  that  will  ac- 
crue to  said by  the  removal  of  said  materials  through  his 

premises  at  $ .  ,) 

,  >-  Appraiser. 

Dated, ,  189-.  ,  J 

Journal  entry,  on  return  of  award.  [Title.]  This  day  this  cause 
eame  on  to  be  further  heard,  and  the  appraisers  having  returned 
their  award  herein,  and  said  award  having  been  examined  and 
found  correct,  the  same  is  approved  and  confirmed.  It  is  there- 
fore ordered,  that  said  commissioners  pay,  or  secure  to  be  paid 
to  said ,  the  sum  of  S ,  the  value  of  said  material  as  as- 
sessed [and  the  further  sum  of ,  the  amount  of  damages 

awarded  him]  by  said  appraisers,  and  that  they  pay  the  costs  of 
this  proceeding  taxed  at  9 . 

Made  to  apply  to  county  commissioners.  [88  v.  167,  $  4800.] 
{  4784.  Appeal  from  assessment.  An  appeal  from 
the  decision  of  the  appraisers  may  be  taken  by  either 
party  to  the  court  of  common  pleas  within  twenty 
days  after  the  rendering  of  the  award,  upon  the 
appellant  entering  into  an  undertaking  to  the  adverse 
party,  in  a  sum  not  less  than  fifty  dollars,  and  in  all 
cases  not  less  than  double  the  amount  of  such  award.. 
[72  V.  93,  J  6.1 
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Appeal  bond.— Know  all  men  by  these  presents :  That  we, , 

-,  and  ■* ,  are  held  and  firmly  bound  unto ,  in  the 


penal  sum  of  [not  less  than  fifty  dollars,  nor  less  than  double  the 
<imount  of  the  award],  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  jointly  ana  severally  bind  ourselves,  our 
heirs,  executors,  and  administrators,  if  default  be  made  in  the 
condition  following,  to  wit :  Whereas,  the  said has  ap- 
pealed to  the  common  pleas  court  of county,  from  the  final 

order  of  the  probate  court  of  said  county,  confirming  the  award 
of  appraisers  In  a  certain  proceeding  in  said  court,  wherein  said 

, , ,  as  commissioners  of  the pike,  made 

application  for  the  appointment  of  appraisers  to  assess  the  value 

of  material  owned  by  said ,  necessary  in  the  construction 

[or  repair]  of  said pike  [and  to  asses  the  damages  accruing 

to  said bv  the  removal  of  [said  material  through  his  prem- 
ises]; Now,  if  the  said  shall  abide  by,  and  perform  the 

order,  judgment,  or  decree  of  the  appellate  court,  and  pay  all 
costs  and  moneys  which  may  be  awarded  against  him  [or  them], 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
«nd  effect. 

Witness  our  hands  this day  of ,  189—. 

Approved,  , 

,  Probate  Judge. , 

Date, .  189—.  . 

This  proceeding  is  somewhat  analogous  to  proceedings  to 
appropriate  private  propei-ty  by  corporations,  and  if  the  uro- 
visions  of  the  statute  in  relation  to  appeals  from  the  probate 
court  to  the  common  pleas  court  in  cases  of  appropriation  of 
property  be  complied  with  in  this  case,  no  exceptions  can  be 
taken  thereto,  Gilmore's  Probate  Practice  p.  161,  see  $$  2265 
€<  8^7.  Provisions  of  law  constitutional,  8  C.  C.  166.  The  word 
-'damages"  includes  "compensation."    Id. 

APPEAL  IN  TWO-MILE  ASSESSMENT  PIKE  CASES. 

^  4834.  Appeal  to  probate  court — proceedings- 
guardian  may  act  for  ward.  All  applications  for  dam- 
ages shall  be  barred,  unless  they  be  presented  as  above 
required,  (1)  and  any  person  feeling  aggrieved  by 
the  assessment  made  may  demand  of  the  commis- 
sioners to  have  the  same  assessed  by  a  jury;  in 
which  case  the  claimant  may  appeal  to  the  probate 
court  of  the  county,  and  the  same  proceedings  shail 
there  be  had,  and  like  orders  and  judgments  ren- 
dered, as  are  provided  in  chapter  four ;  (2)  but  ihe 
guardian  of  any  minor,  idiot,  or  insane  person  may 
act  for  his  ward,  and  all  his  acts  shall  be  binding 
upon  the  ward.     [64  v.  80,  §  3.] 

1.  $  4838,  provides  that  "-the  viewers  shall  not  be  required  to 
assess  damages  to  any  pei-son  except  minors,  idiots  or  lunatics, 
inconseguenee  of  the  appropriation  of  anv  private  property  for 
the  makinff  of  the  improvement,  unless  the  owner  thereo'f,  or 
liis  agent  file  a  written  application  with  the  viewers  giving  a 
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description  of  the  premise*  on  which  damages  are  claimed  by 
iiieiii. 

2.    Appeals  in  road  cases,  2^4688  et  seq:   See  42  O.  S.  61. 

The  guardian  may  act  for  the  ward  in  making  application  for 
aamages ;  but  the  county  is  as  much  required  to  appropriate 
the  land  to  be  used  for  the  highway  as  if  the  guardian  had  not 
exercised  such  power.  .S9  0. 8.  62. 

I  4853.  CommissionerB  may  receive  donations  and  con* 
tract  for  material.  The  commissioners  may  receive 
flubscriptions  and  donations,  in  money,  or  real  or  per- 
sonal property,  which  shall  be  applied  to  the  con- 
struction or  improvement  of  the  road,  and  may  con- 
tract for  and  purchase  such  stone,  gravel,  or  other 
material  as  may  be  necessary  for  the  construction  and 
repair  of  the  road.    [74  v.  79,  §  11.] 

I  4854.  Appointment  of  appraisers  of  material.  If  the 
commissioners  and  owner  of  such  stone,  gravel,  or 
other  material  can  not  agree  on  a  price  deemed  fair 
and  reasonable,  the  commissioners  may  apply  to  the 
judge  of  the  probate  court  of  the  county,  or  if  such 
material  is  located  in  another  county  than  that  in 
which  the  road  is  located,  then  to  tKe  judge  of  the 
probate  court  of  the  county  in  which  such  material 
18  located,  to  appoint  appraisers  to  assess  the  value  of 
the  material ;  thereupon  an  order  shall  be  entered 
of  record  in  the  office  of  such  probate  court,  directing 
that  notice  in  writing  be  served  by  the  commission- 
ers, upon  the  person  whoSe  property  is  sought  to  be 
appropriated,  not  less  than  ten  days  before  the  further 
proceedings  herein  provided  for  shall  be  had;  and 
such  notice  shall  contain  a  brief  description  of  the 
propertv  sought  to  be  appropriated,  and  state  the  use 
to  which  it  is  to  be  put,  and  the  time  when  further 
proceedings  shall  be  had.     [74  v.  79,  §  11.] 

}  4855.  •  Duties  of  appraisers.  Assessment  of  damages.. 
Upon  the  day  so  fixed,  the  probate  court  before  whom 
Buch  application  is  filed  shall  appoint  three  disinter- 
ested freeholders,  who,  after  being  duly  sworn  to  im-^ 
partially  assess  the  value  of  the  material,  or  any  part 
of  the  same,  shall  enter  upon  the  premises  of  the 
owner  and  assess  the  value  thereof ;  and  they  shall 
also  assess  the  damages  that  will  accrue  to  the  owner 
by  the  removal  of  the  material  through  his  premises, 
and  shall,  within  ten  days  after  their  appointment,  re- 
turn their  award  to  the  probate  court.  [74  v.  79,  ^  11.] 
\  4856.     Affirmance  of  the  award.    The  judge  of  the 
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probate  court  shall,  upon  the  return  of  the  award, 
furnish  the  commissioners,  on  application,  a  copy  of 
the  same,  and  also  furnish  a*  copy  to  the  owner  of  the 
material ;  and  thereupon,  if  neither  party  signify  an 
intention  to  appeal  to  the  court  of  common  pleas,  the 
probate  court  shall  at  once  render  judgment  for  the 
amount  of  compensation  and  damages  awarded  by 
the  appraisers,  and  order  that,  upon  payment  of 
«uch  sums  and  costs,  the  commissioners  may  enter 
upon  the  lands,  either  inclosed  or  uninclosed,  and  re- 
move such  material  as  may  be  required  to  make  the 
road.    [74v.  79,  §11.] 

J  4867.  Appeal  to  oommon  pleas.  An  appeal  from 
the  decision  of  the  appraisers  to  the  court  of  common 
pleas  may  be  allowed,  if  taken  ^dthin  thirty  days 
after  the  rendering  of  the  award ;  either  party  desir- 
ing to  appeal  shall  give  notice  at  the  time,  or  within 
three  days  thereafter,  of  his  intention  to  appeal  to  the 
court  of  common  pleas,  and  thereupon  the  probate 
court  shall  require  such  appellant  to  enter  into  a  bond 
in  a  sum  not  exceeding  the  value  of  the  property 
sought  to  be  appropriated,  conditioned  that  the  ap- 
pellant shall  perform  the  judgment  of  the  court  of 
common  pleas,  and  pay  all  costs  and  damages 
adjudged  or  ordered  by  such  court;  when  such  bond 
is  filed,  the  probate  court  shall  send  all  the  original 
papers  in  the  proceeding  with  a  certified  copy  of  the 
journal  entries  made  in  the  cause,  to  the  clerk  of  the 
court  of  common  pleas;  and  in  that  court  a  jury  of 
twelve  men  shall  be  impaneled  according  to  law,  to 
try  and  determine  the  amount  of  compensation  and 
damages  that  shall  be  awarded,  and  such  proceedings 
shall  be  had  as  are  provided  W  law  to  appropriate 
private  property  for  public  use ;  but  such  appeal  shall 
not  prevent  the  immediate  entry  upon  the  premises 
by  the  commissioners,  for  the  purpose  of  taking  ma- 
terial.    [74  V.  79,  §  11.] 

J  4858.  When  road  is  in  more  than  one  oonntj. 
When  any  proposed  road  improvement  contem- 
plated by  this  chapter  is  in  more  than  one  county, 
application  shall  be  made  by  petition  to  the  com- 
missioners of  each  of  the  counties,  and  the  commis- 
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sioners  of  such  counties,  upon  the  petition  and  bond 
being  filed  in  their  respective  counties,  shall  meet  in 
joint  session,  at  such  time  and  place  as  the  auditor  of 
the  county  in  which  there  is  more  of  such  proposed 
improved  road  located  than  in  any  other  county,  shall 
appoint,  in  a  notice  to  the  auditors  of  each  of  the 
counties  in  which  the  petition  has  been  filed.  The 
auditor  of  the  county  in  which  the  joint  board  meets 
shall  be  the  clerk  oi  the  board,  and  furnish  a  certified 
copy  of  the  proceedings  to  each  of  the  counties  inter- 
ested. The  said  joint  board  shall  not  order  such  im- 
provement made  until  the  said  petitions  are  respect- 
ively signed  by  a  majority  of  the  resident  land  owners 
of  the  county  wherein  such  petition  is  filed,  whose 
lands  will  be  assessed  to  pay  the  expense  of  said  im- 
provement. The  petitioners  shall  have  the  qualifica- 
tions rejquired  in  H836.  The  reviewers,  surveyors, 
and  engineers,  persons  to  apportion  the  estimated  ex- 
pense of  the  improvement  shall  have  the  qualifica- 
tions required,  wnen  the  improvement  is  confined  to 
one  county.  And  the  viewers  and  persons  to  appor- 
tion the  estimated  expense  shall  be  appointed  so  as  to 
allow  one  at  least  to  each  county,  if  there  are  not  more 
counties  than  there  are  persons  to  be  appointed.  There 
shall  be  separate  reports  of  the  viewers  and  of  the 
persons  to  apportion  the  expenses,  for  so  much  of 
^ch  improvement  as  li^s  in  each  county,  which  sh^ll 
be  filed  with  the  clerk  of  the  joint  board.  If  any 
person  appointed  to  perform  duty  under  the  provis- 
ions of  this  chapter  shall  be  unable  to  perform  such 
4uty,  the  commissioners,  or  joint  board  of  commis- 
sioners, as  the  case  may  be,  shall  appoint  another 
person  to  fill  the  vacancy.  The  assessment  shall  be 
paid  into  the  county  treasury  of  the  county  where  the 
lands  assessed  are  located ;  and  the  money  shall  be 
paid  out  on  the  order  of  the  joint  board.  A  majority 
of  the  joint  board  shall  have  power  to  make  findings 
and  orders  necessary  to  carry  out  the  provisions  of  this 
section ;  but  such  majority  shall  be  composed  of  at 
least  one  commissioner  from  each  county  in  which 
the  improvement  is  located.  In  all  matters  not  herein 
provided  for  the  joint  board  shall  proceed  according 
to  the  provisions  of  this  chapter.  But  proceedings 
already  commenced  shall  be  continued  as  if  this  act 
was  not  passed.    [89  v.  176 ;  74  v.  56,  §  1.] 
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§  4859.  Appeals  in  snoli  cases.  Applications  may 
be  made  by  the  joint  board,  to  the  probate  judge  of 
the  county  in  which  stone,  gravel,  or  other  material 
is  located,  to  appoint  appraisers  to  assess  the  value 
thereof,  and  damages,  and  like  proceedings  shall  be 
had  thereon  as  are  provided  in  other  cases ;  and  any 
person  feeling  aggrieved  by  any  decision  of  such  ap- 

E raisers  may  appeal  from  such  decision  to  the  pro- 
ate  court  of  such  county,  and  such  proceedings 
shall  then  be  had  as  are  provided  for  appeals  in 
i  4834,  and  such  orders  and  judgments  be  rendered 
as  are  there  provided  for,  and  the  necessities  of  the 
case  may  require.     [74  v.  56,  §  2.] 

Appeals  from  assessment  of  damages  in  referencs  to  mater-.  • 
ial  taken  to  repair  improved  roads  are  subject  to  all  the  pro- 
visions of  the  statutes  relating  to  the  appropriation  of  mater- 
ial for  road  purposes;  but  notice  of  such  appeal  shall  be  filed 
with  the  prooate  judge  of  the  county  within  ten  days  after  the 
delivery  of  the  certificate,  $  4900. 
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ABANDONMENT    OF   CERTAIN    ROADS. 

§  4914.  What  roads  may  be  abandoned  and  when. 
Any  turnpike  or  plankroad  in  the  state  upon  which 
toll  has  been  or  may  be  authorized  to  be  taken, 
which  has  been  or  may  hereafter  be  out  of  repair  for 
the  period  of  six  months,  shall  be  deemed  and  held 
abandoned ;  and  upon  such  abandonment  being  dsr 
clared,  as  hereinafter  provided,  it  shall  be  unlawful 
for  any  company  or  person  owning  or  claiming  to 
own  such  road,  or  any  person  owning  or  claiming  to 
own  the  right  to  take  tolls  thereon,  or  any  person  in 
behalf  of  such  company  or  person,  to  take,  demand, 
or  receive  toll  for  the  use  of  such  road,  or  so  much 
thereof  as  may  be  so  declared  abandoned.    [75  v.  85» 

n.] 

U49U,  4916,  4918,  so  far  as  they  authorized  the  probate  court 
to  declare  a  turnpike  road  abandoned  and  vacated  as  a  toll  road 
and  thereby  to  become  a  free  road  without  the  intervention  of  a 
jury  or  the  right  of  appeal  whereby  such  jury  could  be  had  to 
determine  the  road  or  a  part  thereof  has  been  out  of  repair  for 
the  preceding  six  months  are  unconstitutional,  30  Bull  906;  50 
0.8. 

§  4916.  Petition  to  have  same  declared  abandoned. 
Any  twelve  or  more  freeholders  of  a  county  in  or 
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through  which  any  toll  turnpike  or  plankroad,  or 
4iny  part  thereof,  has  been  or  may  hereafter  be  con- 
structed, may  present  to  the  probate  court  of  any 
county  in  which  such  road  or  part  thereof  is  situate, 
their  petition,  stating  that  such  road  or  part  thereof 
has  not  been  kept  in  repair  for  the  preceding  six 
months,  and  praying  that  the  same  may  be  declared 
abandoned  and  vacated  as  a  toll  road ;  to  which  peti- 
tion the  company  or  persons  owning  or  claiming  to  own 
such  road,  and  all  persons  owning  or  claiming  to  own 
the  right  to  take  toll  thereon,  shall  be  made  defend- 
ants.   £75  V.  85,  §  2.] 

Petitwnfor  abandonment  of  toll  road.— To  the  probate  court  in 

«n<i  for county,  Ohio:  The  undersigned,  freeholders  of 

coimty,  represent  that  the toll  road  [or,  that  about 

miles  of  the  toll  road],  known  as  [the turnpike], 

leading  from  [state  termini],  is  situate  in  said  county.  That  for 
more  than  six  months  last  past  said  road  has  not  been  kept  in 
repair,  in  the  particulars  following,  to  wit :  [state  matters  com- 
plained of.] 

Your  petitioners  further  say,  that  a  company,  known  as  the 
—-—turnpike  company,  claims  to  own  said  road  and  the  right 
to  take  toll  th«fl:eon.  * 

They  pray  that  the  said may  be  made  parties  defendant 

herein :  that  they  may  be  notified  of  the  pendency  and  prayer  of 
this  petition,  as  required  by  law,  and  that,  upon  hearing,  said 
road  may  be  declared  abahdoned  and  vacated  as  a  toll  road 

[Signed  by  at  least  twelve  freeholders.] 

§  4916.  Hotioe  and  hearing  on  petition.  On  the  filing 
of  such  petition  the  court  shall  fix  a  time  for  the  hear- 
ing thereof,  not  less  than  thirty  days  nor  more  than 
forty  days  thereafter,  and  issue  a  notice  in  writing  to 
the  defendants,  stating  the  filing  of  such  petition, 
and  the  day  fixed  for  hearing  thereof,  and  requiring 
the  defendants  to  appear  and  answer,  which  notice 
shall  be  served  in  the  same  way  as  a  summons  in  civil 
cases;  and  on  the  hearing  of  such  petition,  if  the 
court  find  that  the  road  or  part  thereof  has  been  out 
of  repair  as  aforesaid,  the  court  shall  declare  the 
same  abandoned  and  vacated  as  a  toll  road.  [76  v.  85, 

n.] 

i  4917.  Pnblioation  against  non-resident.  If  any  one 
of  the  defendants  is  a  non-resident  of  the  state,  and 
this  fact  is  made  to  appear  by  afiidavit  on  the  filing  of 
the  petition,  the  court  shall  order  notice  to  be  given 
by  the  petitioners  to  such  nonrresident,  by  publica- 
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tion  for  three  consecutive  weeks,  in  some  newspaper 
printed  and  of  general  circulation  in  the  county, 
stating  the  time  when  such  petition  will  be  for  hear- 
ing, and  the  object  and  prayer  thereof,  which  publi- 
cation shall  be  deemed  sufficient  service.  [75  v.  85,  §  2,1 
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§  6472.  Examination  of  debtor  after  return  of  execution. 
When  an  execution  against  the  property  of  a  judg- 
ment debtor,  or  of  one  of  several  debtors  in  the  same 
judgment,  issued  to  the  'sheriff  of  the  county,  where 
he  resides,  or  if  he  does  not  reside  in  the  state,  to 
the  sheriff  of  the  county  where  the  judgment  was 
rendered,  or  a  transcript  of  a  justice's  judgment  has 
been  filed,  is  returned  unsatisfied,  in  whole  or  in  part, . 
the  judgment  creditor  shall  be  entitled  to  an  order* 
from  a  probate  judge,  or  a  judge  of  the  court  of  com- 
mon  pleas,  of  the  county  to  which  the  execution  was 
issued,  requiring  such  debtor  to  appear  and  answer 
concerning  his  property  before  such  judge,  or  a  ref- 
eree appointed  oy  such  judge,  at  a  time  and  place 
within  the  county  to  be  specified  in  the  order.  [51 
V.  57,  §  459.] 

Application  Jor  order  against  judgment  dehtx>r.—[TiileX    ^ 

plaintiff,  says  that,  on  the day  of ,  189—,  ne  recov- 
ered a  judgment  against  the  said ,  defendant,  for  the  sum 

of  % ,  and  $— - —  costs,  therein  taxed  by  the  consideration 

of  the  court  of  common  pleas  of county  [or,  a  justice  of 

the  peace  in  and  for countj*].    That,  on  the day  of 

,  18&— ,  he  caused  an  execution  to  be  issued  against  the 

property  of  the  said and  placed  in  the  hands  of , 

sheriff  of  said  county  for,  he  caused  a  transcript  from  the  docket 
of  said  justice  to  be  filed  in  the  office  of  the  clerk  of  the  court  o* 
common  pleas  in  said  county,  upon  which  he  caused  an  execu- 
tion to  be  issued  against  the  property  of  defendant,  and  placed 

in  the  hands  of ,sheriff  of  said  county],  which  execution  * 

was,  on  the day  of ,  189— ,  returned  by  said  sheriff,. 

indorsed  "  no^oods,  chattels,  lands  or  tenements,  found  whereon 
to  levy  "  fas  will  appear  from  a  copy  of  said  execution,  herewith 
filed],  ana  said  execution  remains  wholly  unsatisfied.    Plaintiff 

asks  that  an  order  may  be  issued,  requiring  said to  appear 

and  answer  concerning  his  property,  at  such  time  and  place  as 
you  may  appoint.  ,  Attorney. 

[Verification.] 

Notixie  oj  order.— The  State  of  Ohio, County,  ss.    Probate 

Court.    To  thef Sheriff  of  the  County  of ,  greeting:    You 
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aie  hereby  commatided  to  notify tKSl  the  following  lorder 

has  been  made  by  me,  to  wit : 

In  the  matter  of  the  proceedings  in  aid  of  execution  in  the 

case  of ,  plaintiff,  vs. ,  defendant.   No.  —  of  the 

Court,  of County,  Ohio. 

On  application  of  the  plaintiff—  in  the  above  recited  action, 
and  it  appearing  to  the  court  that  an  execution  has  been  duly 

issued  to  the  sheriff  of  this  county  against  the  property  of , 

the  defendant—  in  this  action,  and  has  been  returned  wholly 
unsatisfied,  and  it  appearing  to  my  satisfaction  that  said  defend- 
ant- has  property  in  the  hands  of which  he  unjustly  re- 
fuses to  apply  toward  the  satisfaction  of  said  judgment :  it  is 
therefore  hereby  ordered  that  the  said be  and  appear  be- 
fore  ,  Esq.,  at  his  office,  No. Street, ,  Ohio  who 

is  hereby  appointed  referee  in  this  cause  to  take  the  examintion 
of  the  said in  writing,  under  oath,  concerning  said  prop- 
erty of.  said  judgment  debtor,  on  the day  of ,  1«9— , 

at o'clock M.  And  ihe  said  referee  is  hereby  ordered 

to  report  the  evidence  to  me  forthwith  after  such  cxamiuation. 
And  the  .said is  hereby  enjoined  and  restrained  from  trans- 
ferring, or  in  any  way  disposing  of  any  property,  money  or  cred- 
its in possession  or  control,  belonging  to  said .  until 

further  order  in  the  premises. ,  Probate  Judge. 

And  that  he  the  said be  and  appear  before  said 

at  the  time  and  place  in  said  order  mentioned  and  in  all  things  • 
observe  and  obey  the  same.  ^  ^ . 

And  at  the  same  time  you  will  make  due  return  of  this  order. 

In  teatimonv  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  o'f  our  said  court,  at ,  Ohio,  this day  of 

,  A.  D.  1S9— .  ,  Probate  Judge. 

An  examination  of  witness  under  this  .section  was  held  admis- 
sible in  evidence  against  him  in  an  action  to  set  aside  a  <leed 
made  to  him  in  fraud  of  creditors,  being  the  identical  matter 
concerning  which  he  had  been  so  examined,  40  O.  S.  345. 

Superior  court  of  Cincinnati  has  no  jurisdiction,  9  Bull  241. 
Court  has  power  to  order  examination  of  other  witnesses  than 
judgment  debtor  when  satisfied  on  application  of  party  that, 
additional  witnesses  should  be  examined.  11  Bull  144 ;  see  1  Clev. 
R.26. 

§  5473.  Examination  of  debtor  before  return  of  execu- 
ttoj^'  After  the  issue  of  an  execution  against  proper- 
ty, and  upon  proof  by  the  aflaidavit  of  the  judgment 
creditor,  or  otherwise,  to  the  satisfaction  of  the  court 
of  common  pleas,  or  a  judge  thereof,  or  a  probate 
judge,  of  the  county  in  which  the  debtor  is  found,  that 
the  judgment  debtor  has  property  which  he  unjustly 
refuses  to  apply  toward  the  satisfaction  of  the  judg- 
ment, such  court  or  judge  may,  by  order,  require  the 
judgment  debtor  to  appear  at  a  time  and  place,  in 
such  county,  to  answer  concerning  the  same;  and 
Buch  proceedings  may  thereupon  be  had,  for  the  ap- 
plication of  the  property  of  the  judgment  debtor  to- 
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ward  the  satisfaction  of  the  judgment,  as  are  pre- 
scribed in  this  subdivision.     [51  v.  57,  §  460.] 

Application.— [FoUow  frmn  under  g  5472  down  to  *  and  my :]  has 

not  yet  been  returned.  Plaintiff  further  says,  that  the  said 

has  property  which  he  unjustly  refuses  to  apply  toward  the  satis- 
faction of  said  judsnnent,  and  asks  that  an  order  may  issue  a^nst 

said requiring  him  to  appear  at  such  time  and  place  as 

you  may  appoint  to  answer  concerning  the  same. 

Order  for  defendant  to  appear. —[Title.]  On  application  [or  mo- 
tion] of  the  plaintiff  in  the  above  entitled  cause  and  It  appear- 
ing tnat  an  execution  has  been  duly  issued  against  the  propertv 

of  the  defendant ,  and  it  further  appearing  by  the  affidavit 

of ,  to  my  satisfaction,  that  the  said has  property 

which  he  unjustly  refuses  to  apply  to  the  satisfaction  or  the 
judgment  in  tne  above  entitled  cause  *,  it  is  hereby  ordered  that 

the  said do  appear  before  me  [or  before ,  Esq.,  who 

is  hereby  appointed  referee  in  this  cause  to  take  the  examina- 
tion of  the  said in  writing  and  to  report  the  evidence  to 

mel,  at on  the day  of ,  189—,  at o'clock 

—  M.,  to  answer  under  oath  concerning  his  property. 

And  the  said is  hereby  enjoined  and  restrained  from 

transferring,  or  in  any  way  disposing  of  any  of  his  property, 
money  or  credits,  until  further  order  in  the  premises. 

Demand  on  debtor  not  required,  11  O.  S.  323. 

§  6474.  When  order  of  arrest  may  issae,  and  proceed- 
ings thereon.  Instead  of  the  order  requiring  the  at- 
tendance of  the  judgment  debtor,  as  provided  in  the 
two  j)receding  sections,  the  judge  may,  upon  j)roof, 
in  writing,  to  his  satisfaction,  by  affidavit  of  the  judg- 
ment creditor,  or  otherwise,  that  there  is  danger  of 
the  debtor  leaving  the  state,  or  concealing  himself,  to 
avoid  the  examination  herein  mentioned,  issue  a  war- 
rant requiring  the  sheriff  to  arrest  and  bring  before 
liim  the  debtor;  such  warrant  can  be  issued  only  by 
a  judge  of  the  court  of  common  pleas,  or  the  probate 
judge,  of  a  county  in  which  the  debtor  is  found,  and 
the  sheriff  can  execute  it  only  within  that  county ;  in 
executing  the  warrant  the  sheriff'  shall  deliver  to  the 
debtor  a  copy  thereof,  and  of  the  testimony  on  which 
it  issued;  tne  debtor,  when  brought  before  the  judge, 
shall  be  examined  on  oath,  and  other  witnesses  may 
be  examined  on  either  side ;  if  it  appear  in  the  ex- 
amination that  there  is  danger  of  the  debtor  leaving 
the  state,  or  that  he  has  property  which  he  unjustly 
refuses  to  apply  to  the  judgment,  he  may  be  owierea 
to  enter  into  an  undertaking,  with  surety,  in  such 
sum  as  the  judge  may  prescribe,  that  he  will  attend 
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before  the  judge  orTeferee  for  examination,  from  time 
to  time,  as  shall  be  directed ;  and  in  default  of  enter- 
ing into  such  undertaking  he  may  be  committed  to 
the  jail  of  the  county,  by  warrant  of  the  judge,  as  for 
contempt.    [51  v.  57,  §461.] 

Order  for  arrest.^[  Title.]  [As  form  under  g  5473  to  *,  and  con- 
tinue:] and  it  further  appearing  from  the  affidavit  of  the  said 

that  there  ia  danger  of  the  said leaving  the  state,  it 

is  therefore  ordered  that  the  sheriff  of  this  county  arrest  him, 

the  said ,  and  bring  him  before  me,  at on  the » 

day  of ,  189—,  for  examination  concerning  his  intentions 

and  his  property. 

Order  for  undertaking.— [TitU.]    This  day  came  before  me  the 

said in  custody  of  the  snerifF,  on  the  warrant  of  arrest 

heretofore  issued  by  me,  and  being  satisfied  that  there  is  danger 

that  the  said will  leave  the  state  [or  conceal  himself]  to 

avoid  examination  as  judgment  debtor  in  this  case,  and  that  he 
has  property,  which  he  unjustly  refuses  to  apply  to  the  judg- 
ment herein ;  it  is  hereby  ordered  that  the  saia enter  into 

an  undertaking  in  the  sum  of dollars,  with  good  and  suffi- 
cient sureties,  that  he  will  from  time  to  time,  as  directed,  attend 

before  me  [or  before ,  hereby  appointed  referee  for  that 

purpose]  for  examination.  And  such  undertaking  being  given, 
the  said shall  be  discharged  from  the  custody  of  the  sher- 
iff.  And  in  default  thereof,  the  said shall  be  committed 

to  the  jail  of  the  county  as  for  a  contempt. 

1 6475.  Examination  of  debtor  of  Judgmtnt  dtbtor,  etc. ; 
•ffect  of  snch  order.  After  the  return  of  an  execution 
against  the  property  of  a  judgment  debtor,  or  of  one 
01  several  debtors  m  the  same  judgment,  and  upon 
proof,  in  writing,  by  affidavit,  or  otherwise,  to  the 
satisfaction  of  the  judge,  that  a  person  or  corporation 
has  property  of  such  judgment  debtor,  or  is  indebted 
to  him,  the  judge  may,  by  an  order,  require  such  per- 
son or  corporation,  or  any  officer  or  member  of  the 
corporation,  to  appear  at  a  specified  time  and  place, 
within  the  county  in  which  such  person  or  corpora- 
tion is  served  with  the  order,  and  answer  concerning 
the  same;  the  service  of  the  order  shall  bind  the 
property  in  the  possession  or  under  the  control  of 
such  person  or  corporation  from  the  time  of  service ; 
and  tne  person  or  corporation  so  served  with  the 
order  shall  be  liable  to  the  judgment  creditor  for  all 
property,  money,  and  credits  in  his  hands  belonging 
to  the  judgment  debtor,  or  due  to  him  frona  such  per- 
son or  corporation,  from  the  time  of  service ;  but  if, 
on  the  filing  of  the  affidavit  of  the  judgment  creditor. 
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his  agent  or  attorney,  the  judge  is  satisfied  of  the  ex- 
istence of  any  of  the  grounds  upon  which  an  order  of 
attachment  may  be  issued,  as  provided  in  section  ^/5y- 
five  hundred  and  tiventy-onej  the  order  may  be  issued  be- 
fore the  issue  and  return  of  execution ;  and  the  judge 
may  also  require  notice  of  such  proceeding  to  be  given 
to  any  party  in  the  action,  in  sucn  manneras  may  seem 
to  hm  proper.     [71  v.  53,  §  464.] 

Order/or  appearance  of  third  person.— [  Title,]  On  motion  of  the 
plaintiflf  in  tne  above  entitled  cause,  and  it  appearing  that  an 
execution  has  been  duly  issued  upon  the  judgment  herein 
against  the  property  of  the  defendant [and  returned  unsat- 
isfied],  and  it  appearing  to  my  satisfaction  that  one has  in 

his  hands  property  of  [or  is  indebted  to!  the  said ,  it  is  here- 
by ordered  that  the  said appear  before  me  and  answer  con- 
cerning the  same  at ,  on  tne day  of ,  189—,  at 

o'clock.  [And  it  is  further  ordered  that  the  plaintiff  notify  the 
said  defendant of  the  matters  herein,  so  as  to  give  him  suf- 
ficient time  to  be  presesent  at  such  examination.] 

Debtor  of  execution  debtor  can  not,  after  service  of  order, 
discharge  himself  by  payment  to  execution  debtor  of  his  in- 
debtedness, 6  O.  S.  255.  Examination  of  debtor  not  subject  to  " 
review,  11  O.  S.  569.  Judgment  in  such  proceedings  against 
judgment  debtor  and  his  debtor,  ordering  tne  latter  to  pay  the 
amount  due  from  him  to  judgment  creditor  protects  him  from 
suit  on  same  demand  by  judgment  debtor,  effect  of  reversal  of 
judgment  in  original  case,  2  C.  C.  R.  77. 

§  5476.    Existence  of  fraud  not  to  excuse  examination. 

No  person  shall,  on  examination  pursuant  to  this 
subdivision,  be  excused  from  answering  any  question 
on  the  ground  that  his  examination  will  tend  to  con- 
vict him  of  a  fraud ;  but  his  answer  shall  not  be  used 
as  evidence  againsf  him  in  a  prosecution  for  such 
fraud.     [51  V.  57,  H62.] 

This  section  does  not  apply  to  a  civil  action  based  on  discov- 
eries made  in  such  proceedings  in  the  probate  court,  and 
brought  for  the  purpose  of  applying  upon  a  judgment  property 
subject  to  such  application,  40  O.  S.  345. 

§  5477.  RefiBrence  Dy  Judge.  The  judge  may,  in  his 
discretion,  order  a  reference  to  a  referee  agreed  upon, 
or  appointed  by  him,  to  report  the  evidence  or  the 
facts.    [51  V.  57,  i  472.] 

Testimony  before  referee  may  be  used  as  a  deposition  in  the 
case,  8  Rec.  364.  Refusal  to  confirm  reverses  finding  not  subject 
to  review,  2  Clev.  R.  185. 

§  6478.  Proceedings  may  be  continued.  The  judge  or 
referee,  acting  under  the  provisions  of  this  chapter, 
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may  cotitinue  his  proceedings  from  time  to  time, 
until  they  are  completed.    [51  v.  57,  §  471.] 

^  5479.  Hov  attendance  of  parties  and  witnesses  com- 
pelled. A  party  or  witness  may  be  compelled,  by  an 
order  of  the  judge,  or  by  a  subpoena,  to  attend  before 
a  judge  or  referee,  to  testify.    [51  v.  57,  §§  465,  466.] 

Attendance  enforced  only  by  order  of  judge,  1  Clev.  R.  26 ;  see 
11  Bull  144. 

^  5480.  Examination  before  referee  to  be  certified.  Oath 
of  witness.  If  before  a  referee,  the  examination  must 
be  taken  by  the  referee,  and  certified  to  the  judge;  all 
examinations  and  answers  before  a  judge  or  referee 
must  be  on  oath ;  and  when  a  corporation  answers, 
the  answer  must  be  on  the  oath  of  an  officer  thereof. 
[51  V.  57,  §  466.] 

See  g  5213.  ' 

1 5481.  How  disobedience  of  order  punisbed.  If  a  per- 
son, party  or  witness  disobeys  an  order  of  the  judge, 
court,  or  referee,  duly  served,  he  may  be  punished  as 
for  contempt;  and  such  referee  may  at  his  discretion 
report  the  case  to  the  court,  or  judge,  and  such  court 
or  judge  may  punish  for  contempt  as  provided  in 
chapter  4,  division  7,  title  1,  of  the  Revised  Statutes  of 
Ohio.    [86V.48.] 

There  is  no  power  under  this  section,  or  any  other,  to  im" 
prison  for  refusal  to  obey  the  order  where  ithe  person  having 
possession  of  the  money  claims  to  own  it,  42  O.  S.  Ill,  112 ;  see  4 
Bull  733 ;  5  C.  C.  78  ;  27  Bull  289,  291. 

g  5482.   Debtor  may  pay  execution  against  creditor. 

After  the  issue  of  execution  against  property,  a  per- 
son indebted  to  the  judgment  debtor  may  pay  to  the 
sheriflf  the  amount  of  his  debt,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  execution ;  and  the 
sheriflTs  receipt  shall  be  a  sufficient  discharge  for  the 
amount  so  paid,  or  directed  to  be  credited  by  the 
judgment  creditor  on  the  execution.     [51  v.  57,  §463.] 

And  the  same  rule  applies  to  an  execution  held  by  a  consta- 
ble and  issued  by  a  justice  of  the  peace,  15  O.  8. 176. 

§  6483.  Judge  may  order  property  to  be  applied  on  ex- 
eention.  The  judge  may  order  any  property  of  the 
judgment  debtor,  or  money  due  to  him,  not  exempt 
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by  law,  in  the  hands  either  of  himself  or  other  person, 
or  of  a  corporation,  to  be  applied  toward  the  satisfac- 
tion of  the  judgmen);;  but  the  earnings  of  the  debtor 
for  his  personal  services,  at  any  time  within  three 
months  next  preceding  the  order,  can  not  so  be  ap- 
plied, when  it  is  made  to  appear,  by  the  affidavit  of 
the  debtor,  or  otherwise,  that  such  earnings  are  nec- 
essary for  the  use  of  a  family  supported  wholly  or 
partly  by  his  labor.    [51  v.  57,  §  467.] 

Order  for  application  of  property.  [  Title.]— kn^  now  it  appear- 
ing, upon  the  examination  of  the  said ,  that  he  has  certain 

property,  not  exempt  from  execution,  to  wit :  [describe],  it  is 
hereby  ordered  that  the  same  be  delivered  [or  paid  over]  to  the 
sheriff  [or  clerk  or  receiver],  that  it  may  be  applied  to  the  satis- 
faction of  the  judgment  rendered  against  him,  in  favor  of  the 
said . 

Order  for  application  of  property  in  hands  of  third  person.  [Titled 

And  now  it  appearing  upon  the  examination  of  the  said 

that  he  has  in  nis  hands  certain  property  not  exempt  from  exe- 
cution belon^ng  to  the  said ,  to  wit :  [describe]  [or  that  the 

said is  indebted  to  the  said in  the  sum  of  $— — ]  it 

is  hereby  ordered  that  the  same  be  delivered  over  [or  paid]  to 

,  that  it  may  be  applied  to  the  satisfaction  of  the  judgment 

rendered  against  the  said in  favor  of  the  said . 

The  mode  of  applying  property  under  this  section  is  not  pre- 
scribed, but  it  must  be  in  analogy  as  to  claims  of  the  debtor 
against  third  persons,  to  the  remedies  to  which  the  debtor  him- 
self might  resort.  The  court,  or  judge,  is  not,  under  this  section, 
authorized  to  settle  disputes  between  the  debtor  and  a  third 
person,  or  to  enforce  the  collection  of  claims  by  order  of  pay- 
ment and  attachment.  Where  claims  are  to  be  collected,  the  ap- 
pointment of  a  receiver  is  the  proper  course,  11  O.  S.  323.  A  jud^ 
can  not,  under  this  section,  enforce  the  payment  of  a  debt,  m 
the  absence  of  all  fraud,  by  imprisonment,  as  for  a  contempt, 
but  may  direct  the  application  of  the  proceeds  of  the  debt,  when 
collected  by  a  receiver  or  otherwise,  6  O.  S.  255.  Earnings  of 
debtor,  etc.,  exempt;  see  25  O.  8.  516.  See  6430,  subdivision  6 
nn.;  49  O.  S.  651. 

§  5484.  Judge  may  appoint  receiver,  and  prohiDit  trans- 
fer, etc.,  of  property.  The  judge  may,  by  order,  appoint 
the  sheriff  of  the  proper  county,  or  other  suitable  per- 
son, a  receiver  of  the  the  property  of  the  judgment 
debtor ;  and  he  may  also,  by  order,  forbid  a  transfer, 
or  other  disposition  of,  or  any  interference  with,  the 
property  of  the  judgment  debtor  not  exempt  by  law. 
[51  V.  57,  H68.] 

Order  appointing  receiver.  [Title.]— IX  appearing  from  the  ex- 
amination of  the  judgment  debtor  herein  [or  of ]  before 

me  [or ,  referee,  who  has  filed  the  report  of  his  nroceediiigs} 
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that  there  is  certain  property  not  exempt  from  execution  in  tiie 

hands  of  the  said [or belonging  to  the  said ] 

which  can  not  be  directly  applied  upon  the  said  judgment,  on 

motion  of  the  said ,  it  is  herebv  ordered  that be  and 

he  is  hereby  appointed  receiver  herein  of  all  the  debts,  property, 
equitable  interest,  rights,  and  things  in  action  of  the  said  judg- 
ment debtor;  that  before  entering  upon  his  duties  such  receiver 

execute  to  the  state  of  Ohio  an  undertaking  in  the  sum  of 

dollars,  conditioned  according  to  law,  with  good  and  sufficient 
security. 
It  is'funher  ordered  that  the  said  judgment  debtor  [or  the 

said ]  deliver  to  the  said  receiver  all   moneys  and  other 

property  now  in  his  possession,  or  under  his  control  belonging 

to  him  [or  lothe  said ]  and  not  exempt  from  execution. 

And  the  said is  hereby  enjoined  from  transferring,  or  in 

any  manner  interfering  therewith  until  further  order  in  the 
premises. 

^  5485 .  Liability  of  sheriff  on  official  bond ;  undertaking 
by  receiver.  Jf  the  sheriff  be  appointed  receiver,  he 
and  his  sureties  shall  be  liable  on  his  official  bond  as 
such  receiver;  and  if  another  person  be  appointed, 
he  shall  take  an  oath  and  give  an  undertaking,  as  in 
other  cases.    [51  v.  57,  §  470.] 

1 5486.  Proceedings  when  indebtedness  denied,  or  an- 
other claims  the  property.  If  it  appear  that  the  judg- 
ment debtor  has  an  interest  in  real  estate,  in  the 
county  in  which  proceedings  are  had,  as  mortgagor, 
mortgagee,  or  otherwise,  and  his  interest  can  be  as- 
certained as  between  himself  and  the  person  holding 
the  legal  estate,  or  the  person  having  a  lien  on  or  in- 
terest in  the  same,  without  controversy  as  to  the  in- 
terest of  such  person  holding  such  legal  estate,  or  in- 
terest therein,  or  lien  on  the  same,  the  receiver  may 
be  ordered  to  sell  and  convey  such  real  estate,  or  the 
!  ,  interest  of  the  debtor  therein  ;  such  sale  shall  be  con- 
ducted, in  all  respects,  in  the  same  manner  as  is  pro- 
i  vided  for  the  sale  of  real  estate  upon  execution ;  and 
I  the  proceedings  of  sale  shall,  before  the  execution  of 
the  deed,  be  approved  by  the  court  in  which  the 
I  judgment  was  rendered,  or  the  transcript  filed.  [51 
I        V.  57,  §469.] 

§  6487.  Pleadings  to  be  reduced  to  writing,  and  filed 
I  "With  clerk.  The  order  mentioned  in  sections  ^/<i/-/oMr 
I  hundred  and  seveniy-twOy  fifty-foiir  hundred  and  seventy- 
\  three,  and  fifty-four  hundred  and  seventy-five,  shall  be  in 
I         writing, and  signed  by  the  judge  who  makes  the  same. 
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and  shall  be  served  as  a  summons;  and  tBe  Judge 
shall  reduce  all  his  orders  to  writing,  which,  together 
with  a  minute  of  his  proceedings,  signed  bv  himself, 
shall  be  filed  with  the  clerk  of  the  court  of  the  county 
in  which  the  judgment  is  rendered,  or  the  transcript 
of  the  justice  is  med,  and  the  clerk  shall  enter  on  his 
execution  docket  the  time  of  filing  the  same.  [51  \\ 
57,  H74.] 

No  record  is  required,  but  the  judge  must  file  his  "orders" 
and  a  "  minute  of  his  proceedings  "  with  the  clerk,  who  alone 
can  certify  transcripts  thereof,  1 W.  L.  M.  87. 

J  6488.   Gompensation  of  probate  Judge.    The  probate 
judge  shall  be  allowed  for  his  services  under  this  sub-  , 
division  the  sum  of  three  dollars  in  each  case,  and 
such  fees  as  are  allowed  by  law  to  clerks  of  the  court 
of  common  pleas  for  similar  services.  [51  v.  57,  §  476.3 

§5489.  Costs.  The  judge  shall  allow  to  clerks,  sheriffs^ 
referees,  receivers,  and  witnesses,  such  compensation 
as  is  allowed  for  like  services  in  other  cases,  to  be  taxed 
as  costs  in  the  case,  and  shall  enforce  b^  order  the 
collection  thereof,  from  such  party  or  parties  as  ought" 
to  pay  the  same.    [51  v.  57,  §475.] 

The  judge  is  authorized  to  order  the  costs  to  be  paid  by  such, 
party  as  ought  to  pay  the  same,  1 W.  L.  M.  87. 
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§  6800.  Action  by  executor,  etc.,  to  complete  contract 
for  sale  of  land.  When  a  person  who  entered  into  a 
written  contract  for  the  sale  and  conveyance  of  an  in- 
terest in  land  dies  before  the  completion  thereof,  and 
his  executor,  administrator,  or  other  legal  represent- 
ative, desires  to  complete  the  contract,  he  may  file  a 
petition  therefor  in  the  court  of  common  pleas  or  pro- 
bate court  of  the  county  in  which  the  land,  or  any 
part  thereof,  is  situate ;  if  the  petition  be  filed  in  the 
probate  court,  service  may  be  made  therein  as  in  civil 
actions ;  and  the  heirs  at  law,  devisees,  or  other  legal 
representatives  of  the  deceased  vendor,  when  not 

f plaintiffs,  must  be  made  defendants  in  the  action. 
29  V.258,  ?5.] 
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Petition  by  executor,  etc.  —  Probate  court county,  Ohio. 

as  executor  of  the  last  will  of  [or  administrator  of  the  es- 
tate of] ,  deceased,  and  and ,  heirs  at  law  of 

,  deceased,  plaintiffs  vs. and ,  as  the  legal  guard- 
ians of ,  an  infant  and  heir  at  law  of  said  ,  deceased. 

Plaintiffs  say  that  on  or  about  the dav  of ,  189—, 

the  said ,  late  of  the  county  of ,  died  testate  [or  if  he 

kjt  no  wiU,  intestate]  leaving  the  plain tifis, and ,  and 

defendant ,  who  is  an  infant  aged  about vears,  and 

wliose  legal  guardian  is  the  defendant  his  sole  heirs  at 

law:  that  plaintiff is  the  duly  qualified  and  acting  exec- 
utor [or  administrator]  of ,  deceased,  a  duly  certified  copy 

of  his  letters  of  executorship  [or  administrjition]  as  hereto  at- 
tached, marked  exhibit  .     Plaintiffs  say  that  died 

possessed  of  the  legal  title  in  fee  simple  to  the  following  described 
lands,  to  wit:  [describe  them].   Plaintiffs  further  say  that,  the  said 

in  his  lifetime,  on  the day  of ,  I»9— ,  contracted 

in  writing  with  said ,  to  sell  and  convey  to  said in 

fee  simple,  by  deed  of  general  warranty,  th^  said  premises,  with 
the  appurtenances  — — ,  which  contract  was  in  substance  as 
follows:  [state  siCbstance  of  contract],  a  copy  of  which  contract  is 

hereto  attached  marked  exhibit :  and  that  said  contract 

was  not  completed  by  said in  his  life  time,  and  the  plaint- 
iffs are  desirous  of  completing  the  same  according  to  its  terms. 

Wherefore  plaintiffs  pray  that  said ,  as  executor  of  the  last 

^^ll  and  testament  of deceased,  may  be  authorized  to  com- 
plete said  contract,  and  to  execute  deeds  of  general  warranty  for 

and  on  behalf  of  the  heirs-at-law  to  the  said ,  which  shall 

be  as  binding  on  said  heirs-at-law  as  if  the  same  had  been  made 

by  said ,  deceased,  in  his  life  time,  and  for  all  other  proper 

relief.  , 

[J^'erification.]  Attorney  for  plaintiff. 

§5801.  When  court  may  order  conveyance.  Deed.  The 

court,  after  causing  to  be  secured  to  and  for  the  ben- 
efit of  the  estate  of  the  deceased  its  just  part  and  pro- 
portion of  the  consideration  of  the  contract,  may  au- 
thorize the  executor,  administrator,  or  other  legal 
representative  to  complete  the  contract,  and  to  execute 
a  deed  for  and  on  behalf  of  the  heirs  at  law  to  the 
purchaser,  which  shall  recite  the  order,  and  be  as 
binding  on  the  heirs  at  law,  and  all  other  persons  in- 
terested, as  if  it  had  been  made  by  the  deceased  in 
hie  lifetime.     [29  v.  258,  §§6,  8.] 

^5802.  Heirs  of  deceased  purchaser,  may  enforce  spe- 
cific performance.  The  heirs  at.  law,  or  devisees,  of  a 
person  who  purchased  an  interest  in  land  by  written 
contract,  and  died  before  conveyance  thereof  to  him, 
pay  compel  such  conveyance  as  the  deceased  might 
liavedone.    [29  v.  258,  g  7.] 
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SURETIES. 

§  6837.  Sureties  of  probate  Judge,  etc.,  may  apply  to  be 
discharged.  A  surety  of  a  sheriff,  auditor,  probate 
judge,  county  treasurer,  clerk  of  the  court  of  common 
pleas,  recorder,  and  coroner,  or  infirmary  director,  may 
at  any  time  notify  the  county  commissioners,  by  giving 
at  least  five  days'  written  notice,  that  he  is  unwilling 
to  continue  as  surety  for  such  officer,  and  will,  at  a 
time  to  be  therein  named,  make  application  to  the 
commissioners  to  be  released  from  further  liability 
upon  his  bond ;  and  he  shall  also  give  at  least  three 
days'  written  notice  to  such  officer  of  the  time  and 
place  at  which  such  application  will  be  made.  [88  v. 
264.] 

§  6838.  Duty  of  commissioners  in  such  case.  The  county 
commissioners,  upon  such  notice  being  given,  shall 
hear  the  application,  and  if,  in  their  opinion,  there  is 
good  reason  therefor,  shall  require  such  officer  to  give 
a  new  bond,  conditioned  according  to  law,  to  their 
satisfaction,  within  such  reasonable  time  as  they  may 
direct ;  and  if  such  officer  fail  to  execute  such  bond, 
the  office  shall  be  deemed  vacant,  and  shall  be  imme- 
diately filled  as  other  vacancies  therein ;  but  such 
ori^nal  sureties  shall  not  be  released  or  discharged 
until  the  filing  of  the  new  bond,  or  the  expiration  of 
the  time  allowed  therefor,  and  shall  be  liable  only  for 
the  official  acts  of  such  officer  from  the  time  of  the 
execution  of  the  original  bond  to  the  filing  of  the  sec- 
ond bond,  or  the  expiration  of  the  time  allowed 
therefor ;  and  the  costs  of  such  application  shall  be 
paid  by  the  surety  w^ho  makes  the  same.  [62  v.  69, 
§2.] 
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TITLE   II. 

CHAPTER  I. 
WILLS. 

5  5913.  Construction.  In  this  title  the  term  **wiH" 
shall  be  construed  to  include  codicils  as  well  as 
wills ;  every  word  importing  the  masculine  gender 
may  extend  and  be  applied  to  females  as  well  as 
males ;  every  word  in^porting  the  singular  number 
only  may  extend  to  and  be  appUed  to  several  per- 
sons or  things  as  well  as  one  ;  and  every  word  im- 
porting the  plural  number  only  may  extend  to  and 
be  applied  to  one  person  or  thing  as  well  as  several. 
[50v.  297,§§77,  78.] 

Definitions.  A  will  is  the  disposition  of  one's  property  to 
take  eflfect  after  death.    Redfield  on  Wills,  4th  Ed.  5. 

A  devise  is  a  gift  of  real  property  by  one's  last  will  and  tes- 
tament.   Schouler  on  Wills,  $  3. 

A  bequest  is  a  ajift  by  will  of  personal  property.  Id. 
.  A  leaacy  is  "that  gift  or  disposition  which  comes  to  a  siir- 
Tivor  through  one's  last  will,"  Schouler  on  Wills,  $  5.  Though 
the  term  is  more  commonly  applied  to  money  or  other  personal 
property  than  to  real  estate,  it  "acquires  a  popular  sense  which 
regards  rather  the  value  of  the  gift,  than  the  elements  real  or 
personal,  of  which  it  may  happen  to  be  composed."    Id.  $  5. 

A  codicil  is  an  addition  to  or  qualification  of  one's  last  will 
and  testament,  Redfleld  on  Wills  287.  The  codicil  is  a  testator's 
addition  annexed  to  and  to  be  taken  as  part  of  tiie  testa- 
ment, "being  for  its  explanation,  or  alteration,  or  to  make 
«ome  addition  to,  or  else  some  subtraction  from,  the  former  dis- 
positions of  the  testator,"  2  Bl.  Com.  500;  Schouler  on  Wills  $  7. 

A  residuary  legatee  is  one  to  whom  the  remainder  of  a  tes- 
tator's estate  is  given  after  the  payment  of  his  debts,  legacies, 

A  vested  remainder  is  where  a  present  interest  passes  to  a 
certain  and  definite  person  to  be  enjoyed  infuturo^  and  there 
must  be  a  particular  estate  to  suppoVt'it. 

A.  contingent  remainder  is  where  the  estate  in  remainder  is 
limited  either  to  a  dubious  and  uncertain  person  or  upon  the 
happening  of  a  dubious  and  uncertain  eveut.  A  contingent 
remaincter,  if  it  amount  to  a  freehold,  can  not  be  limited  on  an 
estate  for  j^ears  nor  any  estate  less  than  a  freehold.  A  contin- 
gent remainder  may  be  defeated  by  the  determination  or  de- 
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Btruction  ol  the  particular  estate  before  the  contingency  hap- 
pens; hence,  trustees  are  appointed  to  preserve  such  remainders. 
An  executory  devise  is  such  a  disposition  of  real  property 
by  will,  that  no  estate  vests  thereby  at  the  death  of  the  devisor, 
but  only  on  a  future  contingency.  It  diflfers  from  a  remainder 
in  three  material  points,  (1)  it  needs  no  particular  estate  to 
support  it;  (2)  a  fee  simple  or  other  less  estate  may  be  limited 
by  it  after  a  fee  simple;  (3)  a  remainder  may  be  limited,  of  a 
chattel  interest  after  a  particular  estate  for  life  in  the  same 
property. 

i  6914.  Who  may  make  a  will.  Any  person  of  full 
age  and  of  sound  mind  and  memory,  and  not  under 
any  restraint,  having  any  property,  personal  or  real, 
or  any  interest  therein,  may  ^ve  and  bequeath  the 
same  to  any  person  by  last  will  and  testament  law- 
fully executed.     [72  v.  3,  §  1.] 

Infants  can  not  make  a  will.  The  day  of  birth  must  be  in- 
cluded in  computing  the  age  of  attaining  majoritv,  2  Kent; 
Com.  233;  Harr.  (Del.)  557;  Schoul.$  41;  contra  IRedf.  20.  A  rat- 
ification at  majority  of  a  will  made  under  age  would  seem  to 
require  re- publication,  1  Redf.  19;  Schoul.  $  41.  But  see  1 
Jarm.  33.    No  presumption  as  to  age,  5  C.  C.  159. 

Married  Women.—Coyertiire  is  i\o  disability  now,  g  3114:  (84 
V.  132.)  Before  the  code  a  married  woman  could  make  a  will  of 
her  separate  property,  5  O.  65. 

Insane  persons  can  not  make  a  will  but  wills  of  insane  persons 
made  during  lucid  intervals  have  been  sustained,  27  Ga.  593:  1 
Monr.  263;,  21  La.  An.  58;  21  Me.  461;  4  How.  (Miss)  459:  9  Pa. 
St.  151;  2  Green  Ch.  629;  1  Phillim.  90;  9  Ves.  611;  11  Ves.  11; 
1  Sw.  &  Tr.  239,  401;  4  Bradf.  226;  14  Pa.  St.  417.  The  burden  of 
proof  is  on  the  party  alleging  a  lucid  interval,  13  Ves.  87  and 
cases  cited  supra.  Suicide  is  not  conclusive  evidence  of  insan- 
ity, 7  Pick  94:  2  Harr.  375,  see  85  La.  An.  160:  2  Curt.  415;  1 
H^gg.  109.   Insanity  from  use  of  Cocoaine.    21  Bull.  27». 

Dmrium  and  drunTcenness. —PeraonB  suffering  from  delirium 
or  drunkenness  can  not  make  a  will.  The  presumption  of  con- 
tinued incapacity  is  not  so  strong  in  cases  of  delirium  as  in 
those  of  insanity,  4  Met.  545;  58  Me.  453;  9  Or.  128. 

Intoxication  does  not  incapacitate  unless  it  disorders  the 
faculties  and  perverts  the  judgment,  27  N.  Y.  9;  2  Green  Ch. 
604;  38  Mich.  412;  57  Cal.  274:  22  Wend.  526,  see  2  Harr.  375,  383, 
384;  1  H.  &  M.  417;  1  Dallas  k;  2  Aiken  454;  2  Add.  206. 

Idiots  and  imbeciles  are  devoid  of  testamentary  capacity, 
26  Wend.  255;  5  Redf.  93;  21  Vt.  168;  14  E.  L.  &  Eq.  581. 

Deaf^  dumb  and  blind.—  The  law  does  not  prohibit  deaf, 
dumb  or  blind  persons  from  making  a  will.  Defects  of  the  sen- 
ses do  not  incapacitate,  if  the  testator  posesses  sufficient  miud 
to  perform  a  valid  testamentary  act,  1  Kedf .  66,  57,  see  2  Bradf. 
42;  265;  4  Id.  226;  4  Johns.  Ch.  441;  6  Ga.  324;  101  Pa.  St.  495;  1 
Green  Ch.  82. 

Monomaniacs  arc  those  persons  who  are  insane  upon  some 
one  or  more  subjects  and  apparently  alt6gether  sane  upon 
others,  1  Kedf.  on  Wills  63,  71.  Monomania  does  not  destroy 
testamentary  capacity  unless  the  will  is  the  direct  offspring  (A 
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monomania,  30  BuU  283 ;  7  6111 10 ;  3  Add.  79 ;  L.  R.  5  Q.  B.  549 ; 
47  m.  192;  33  N.  Y.  619;  8  Watts 71;  7  B.  Men.  193;  «7  Conn.  192;' 
68Pa.St.342;  136  Mass.  145;  2  Bradf.  449,  S.  C.  21  Barb.  107; 
47N.  H.  120;  45  Ala.  378;  53  Md.  376;  37  N.  Y.  Eq.  221,  see  50 
Mich.  448;  3  WallJr.  120;  62  Me.  369;  49  Wis.  179;  2  Bull.  147. 
When  it  is,  it  will  be  refused  probate,  5  Redf.  220,  320;  'iH  N.Y. 
619;  24  6a.  640;  136  Mass.  145. 

Eccentricities  of  character  are  not  sufficient  to  invalidate  a 
will,  32  La.  An.  1065;  Taylor's  Med.  Jur.  776;  36  Am.  Rep.  426; 
ISpinks  357;  nor  is  a  belief  in  witchcraft,  spiritualism  and  the 
like,  2 Bradf.  449;  5  Ind.  137;  61  la.  23;  62  Me.  369;  63  Md.  376; 
89  Miss.  19;  52  Wis.  543;  3  Bedf.  884. 
Moral  depravity  does  not  incapacitate,  2  Bull  147. 

Senile  dementia  is  that  peculiar  decay  of  the  mental  fac- 
ulties, which  occurs  in  extreme  old  age,  and  in  many  cases 
much  earlier  whereby  the  person  is  i-educed  to  second  child- 
hood, and  becomes  sometimes  wholly  incompetent  to  enter  into 
any  binding  contract  or  even  to  execute  a  will,  1  Redf.  on  Wills 
68.  Senile  dementia  disqualifies  a  person  from  making  a  will, 
but  old  age  alone  does  not.  Schouler  on  Wills,  $134;  2  Ilagg. 
142;  6  Johns,  Ch.  148;  2  Bradf.  360;  72  N.  Y.  269,  276;  2  Phillim 
4^,461. 

"There  is  no  presumption  ji  gainst  a  will,  because  made  by  a 
man  of  advanced  age,  nor  can  incapacity  be  inferred  from  an 
enfeebled  condition  of  mind  or  body,"  72  K.  Y.  269,  276,  see  2  B. 
Mon.  74,  79;  L.  R.  5  Q.  B.  649,  566;  2  J.  J^Mai-shall  340;  10  S.  & 
B.  Ui  3  Denio  37;  82  N.  J.  Eq.  701;  101  Pa.  St.  496;  but  see  also 
88 N.  J.  Eq.  211;  7  Lans.  465;  23  Hun  139. 

Undue  mj^tAcnce.— "Whatever  delavs  free  agency  and  con- 
strains a  person  to  do  against  his  will  and  whiit  he  would  not 
do  if  left  to  himself  is  undue  influence  whether  the  control 
were  exercised  by  physical  force,  threats,  importunity  or  any 
other  species  of  mental  or  physical  coercion,"  see  60  Md.  286;  33 
N.  J.Eq.  494;  33  Ala.  611;  38  Ala.  J31;  19  Ark.  553;  5  Har- 
ring459;  21  Ga.  552;  45  111.  485;  26  Md.  95;  15  N.  J.  Eq.  243;  99 
Mass.  84;  2i  Wend.  526;  63  N.  Y.  504;  77  Id.  394;  88  Id.  357;  43 
Pa.  St.  46;  76  Pa.  St.  106.  But  influence  obtained  bv  honest 
argument  orjpersuasion  is  not,  34  N.  Y.  197;  74  111.  33;  41  Pa.  St. 
812;  82  N.J.  Eq.  288;  99  Mass.  88;  112;  nor  by  flattering  speeches, 
withoutfraud,4  Greenl.  220;  indelicate  or  improper  arguments, 
17  Barb.  236;  76  Pa.  St.  106,nor  by  a  wife  over  her  husband  in  ab- 
sence of  fraud,  32  N.  J.  Eq.  701;  38  Mich.  412;  22  Wend.  526;  61 
Mo.  295;  75  111.  280;  see  4  Me.  220;  90  111.  134;  1  Duv.  203.  Distinc- 
tion between  influence  of  wife  and  mistress,  5  Am.  Prob.  Rep. 
note  p.  436.  What  constitutes  undue  influence.  Id.  note  p.  589, 
what  does  not,  p.  590.  Mere  existence  of  improper  influence 
not  evidence  of  exercise  of  undue  influence,  84  Mo.  293.  No 
presumption  of  undue  influence  from  legacv  to  draughtsman, 
teatator^s  counsel,  91  N.  Y.  539,  see  3  Am.  Prob.  Rep.  note  p.  52. 

Joint  Wills. — Tenants  in  common  may  join  in  making  a 
will,  39  0.  S.  639.  It  has  been  held  that  two  can  not  make  a 
Joint  will,  14  O.  S.  157  {contra  1  Deane  &  Swab,  6;  1  Bradf.  476) 
unless  all  the  property  belongs  to  one,  2  C.  S.  C.  R.  44u. 

$  6915.  Bequest  or  devise  to  charitable  purposes,  wlien 
▼Did.    If  any  testator  die  leaving  issue  of  his  body, 
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oi>an  adopted  child,  living,  or  the  legal  representa* 
tives  of  either,  and  the  will  of  such  testator  give,  de- 
vise, or  bequeath  the  estate  of  such  testator,  or  any 
part  thereof,  to  any  benevolent,  religious,  education- 
al, or  charitable  purpose,  or  to  this  state  or  to  any 
otiier  state  or  country,  or  to  any  county,  city,  vil- 
lage, or  other  corporation  or  association  in  this  or 
any  other  state  or  country,  or  to  any  person  in  trust 
for  any  of  such  purposes,'  or  municipalities,  corpor- 
ations, or  associations,  whether  such  trust  appears 
on  the  face  of  the  instrument  making  such  gift, 
devise,  or  bequest  or  not;  such  devise,  or  bequest, 
shall  be  invalid  unless  such  will  shall  have  been 
executed  according  to  law,  at  least  one  year  prior 
to  the  decease  of  such  testator.     [72  v.  3,  0-] 

This  act  is  constitutional,  39  O.  S.  590.  The  devise  or  be- 
quest must  be  made  at  least  a  year  prior  to  testator's  death, 
89  O.  S.  590;  1  C.  C.  R.  320.  A  gift  to  a  charitable  use  should 
receive  the  most  liberal  construction,  20  O.  483,  and  will  not 
fail  in  consequence  of  the  indefiniteness  of  the  object,  2  Redf. 
402.  A  devise  to  the  "poor  and  needy"  of  a  named  township 
IS  valid,  •!  O.  S.  160,  and  a  devise  for  support  of  parents  with 
remainder  to  named  societies  for  the  support  of  religion,  30  O. 
S.  77,  and  of  a  remainder  "for  the  advancement  of  the  chiis- 
tian  religion,"  24  O.  S.  525,  and  a  devise  for  the  pi-eaching  of 
the  gospel  naming  the  places  whei*e  it  was  to  be  preacned, 
39  O.  S.  29,  and  a  bequest  to  a  charitable  institution  to  be  chos- 
en by  a  trustee  or  executor,  11  Bull  192,  and  to  the  "Home  Mis- 
sions" though  there  was  nothing  to  indicate  what  Home  Mis- 
sion was  intended,  11  Bull  305,  and  a  devise  for  the  education 
of  the  poor  children  of  Zanesville,  9  O.  203;  20  O.  483,  have  been 
upheld;  and  a  devise  to  named  persons  as  trustees  of  an  unincor- 
porated church,  1  O.  S.  478,  takes  effect  when  it  becomes  incor- 
S orated.  9  O.  203.  The  statute  of  charitable  uses  is  not  in  force 
ere,  1  O.  S.  160.  A  trust  does  not  cease  when  the  trustee  fails. 
Id.  8  O.  558;  7  0.  (pt.  1)  217.  Devises  for  institutions  of  k-aruin^ 
are  treated  in  law  as  charitable  trusts,  and  entitled  to  the  most 
•liberal  interpretation,  6  C.  C.  196. 

County  commissioners,  41 0.  S.  711;  $  20R.  S.;  16  O.  S.  353,  and 
township  trustees  may  take  by  devise,  39  O.  S.  153.  Devise  to 
township  means  township  as  organized  at  testator's  death,  26 
O.  S.  210. 

Miscellaneowi.—l>egacy  for  charitable  masses,  134  Mass. 
426.  Provision  for  saying  masses  valid,  see  99  N.  Y.  451;  S.  C. 
4  Am.  Prob.  Kep.  399,  note  p.  408.  10  Bull  21S,  387;  15  Bull  92; 
void,  19  Bull  362.  Bequests  for  public  purposes  not  charitable, 
4  Am.  Prob.  Rep.  note  p.  367.  That  a  witness  to  a  will  is  a 
corporator  of  a  charitable  institution  and  a  distributee  upon 
the  dissolution  thereof,  will  not  defeat  a  bequest  tliereto,  11 
Bull  192.  Bequest  to  a  mayor  in  trust  "to  be  expended  by  him 
in  acts  of  hospitality  and  charity"  in  his  discretion  held  void, 
11  Bull  127.  A  gift  'Ho  the  Rochester,  N.  Y.,  Theological  Semi- 
nay,  and  to  Hamilton  Theological  Seminarv  $10,000,'" is  a  gift  of 
that  amount  to  each,  12  Bull  36.    Deposit  o*f  money  to  be  ex- 
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pended  for  reading  masses  for  repose  of  souls  a  valid  trust,  14 
Bull  314.  A  bequest  of  money  for  establishment  of  home  for 
orphan  girls  to  Lmb  educated  for  employment  in  stores.,  seam- 
stresses or  domestics,  etc.,  does  not  warrant  incoi;poration  of 
home  whose  primary  object  is  the  fitting  and  training  of  such 
orphan  girls  as  nurses,  15  Bull  897. 

i  5916.  How  will  made.  Every  last  will'  and  testa- 
ment (except  nuncupative  wills  hereinafter  pro- 
vided for)  shall  be  in  writing,  and  signed  at  the  end 
thereof  by  the  party  making  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  di- 
rection, and  shall  be  attested  and  subscribed  in  the 
presence  of  such  party,  by  two  or  more  competent 
witnesses,  who  saw  the  testator  subscribe,  or  heard 
him  acknowledge  the  same.    [50  v.  297,  i  2.] 

Form  of  WilL — I,  A.  B.  of  Cincinnati,  Hamilton  County, 
Ohio,  do  hereby  make  my  last  will  and  testament. 

1  appoint  my  son  C.  I>,  sole  executor  of  this  will  and  direct 
that  he  shall  not  be  required  to  give  bond  in  qualifying  as  such 
executor. 

1  give  and  bequeath  to  E.  T,,  G.  H.  and  I.  J.  the  sum  of  one 
thousand  dollars  each.  I  give  and  bequeath  to  my  servant  K. 
L.  the  sum  of  one  hundred  dollars.  All  the  residue  of  jny  es- 
tate real  and  personal,  I  give,  devise  and  bequeath  to  my  chil- 
dren C.  D.,  mT  X.  and  O.  r.,  to  be  divided  among  them  in  equal 
portions. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  this  first 
day  of  Septemuer  in  the  year  one  thousand  eight  hundred  and 
ninety-four. 

A.  B. 

Signed,  published  and  declared  by  the  above  named  A.  B.  as 
and  for  his  last  will  and  testament  in  presence  of  us,  who  in 
his  presence,[and  in  the  presence  of  each  other ,]and  at  his  re- 
quest have  hereto  subscribed  our  names  as  witnesses. 

Q.  R. 
S.T. 

Form  of  Codicil,— I,  A.  B.  make  this  codicil  to  my  last  will 
and  testament  which  was  dated  Sept.  1, 1884.  I  cancel  and  re- 
voke the  legacy  of  one  thousand  dollars  given  to  G.  H. 

I  give  to  my  son  C.  D.  executor  of  my  will  in  addition  to  the 
portion  given  him  under  my  will  one  thousand  dollars. 

In  all  other  respects  I  confirm  mv  will. 

Witness  mv  hand  this  first  day  of  October  in  the  year  one 
thousand  eignt  hundred  and  ninety-four.         A.  B. 

Sirned,  published  and  declared  by  the  above  named  A.  B.  as 
and  for  a  codicil  to  his  last  will  and  testament  in  presence  of  us 
who  in  his  presence[and  in  presence  of  each  other]  and  at  his 
request  have  hereto  subscribed  our  names  as  witnesses. 

L.  B. 
G.  F. 

This  form  of  attestation  is  more  full  than  the  law  requires. 
Under  our  statute  the  witnesses  need  not  sign  in  each  others 
presence    See  infra. 
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In  writing. — If  a  portion  or  a  whole  of  the  will  is  in  pi 

engraving  or  lithograph  it  is  a  sufficient  compliance  with 

statute,  9  Pick.  812;  4  Vt.  586;  2  M.  &  S.  286;  L.  K.  2  P.  &  D. 
367 :  3  Id.  159. 

It  may  be  written  with  pencil  instead  of  ink,  1  Hagg.  Eccl. 
219;  2  Phillim  173;  18  Ves.  348;  84  Pa.  St.  610;  39  Md.  535,  but  a 
will  written  on  a  slate  was  not  admitted  to  probate,  11  Phila. 
541.  A  testator  may  write  his  will  in  any  language  he  may 
choose,  1  Phillim  53,  provided  he  understands  what  the  will 
contains,  Id.  21  Rep.  95;  but  he  need  not  understand  the  lan- 
guage, in  which  it  is  written,  64  Wis.  487. 

No  precise  form  of  language  is  essential  to  the  validity  of  a 
will,  1  Redf.  on  Wills  174,  provided  the  testamentary  intent  is 
shown,  53  Me.  561;  14  Ga.  596:  2  Hagg.  248;  2  Ves.  Jr.  231;  1 
McC'ord  409.    An  entrv  in  a  book  held  not  a  will,  W.  406. 

Signing  bv  mark,  16  B.  Mon.  102;  8  Strobh.  297;  12  Cush.  332; 
5  John,  144:  tliough  testator  was  able  to  write  at  the  time,  8  R. 
1.252;  28  Md.  115;  11  Allen  49;  dl  Pa.  St.  196;  8  Ad.  &  El.  M; 
19  Mo.  609,  is  sufficient.  So  also  is  signing  by  initials.  15  Jur. 
1042.  ^'And  if  a  testator  in  making  his  mark  is  assisted  by  some 
other  person  and  acquiesces  and  adopts  it,  it  is  just  the  same  as  if 
he  had  made  it  without  any  assistance,"  12  Simons  28.  '*  The 
hand  of  the  testator  may  be  guided  bv  another,  whenever  he  is 
physically  unable  to  subscril^  the  will  without  such  assistance, 
and  it  is  not  necessary  to  prove  any  express  request  for  such 
assistance  on  his  part,"  1  Redf.  on  Wills  205;  12  Simons  28;  29 
Pa.  St.  232;  44  Barb.  494;  see  4  Wash.  (U.  S.  Cir.)  262. 

signing  a  fictitious  or  assumed  name  has  been  held  sufficient, 

2  Rod.  839,  and  signing  by  stamp  where  testator  was  paralyzed, 

3  W.  &  Tr.  93.    A  seal  is  not  required,  W.  53. 

Signed  at  the  e/id.— Where  testator  made  and  signed  his  will, 
but  without  having  it  witnessed,  and  subsequently  added  an- 
other provision  in  regard  to  the  ultimate  disposition  of  the 
property  named  before,  and  then  had  it  witnessed,  but  without 
signing  the  same  again,  it  was  held  that  the  whole  was  inoper- 
ative as  not  being  signed  "at  the  end  thereof  "  in  conformity 
with  the  statute,  17  O.  S.  134,  see  generally  6  Pa.  St.  408;  1  Duv. 
126;  91  N.  Y.  261:  516;  13  Barb.  17;  5  Whart.  386;  2  Green.  Ch. 
625;  107  Pa.  St.  381;  79  Ky.  607;  3  Am.  Prob.  Rep.  note  p.  142;  94 
N;Y.Y.535.  Where  the  testator  signs  the  will  on  several 
sheets  or  in  different  places,  the  last  signature  if  at  the  end  of 
.  the  will  IS  held  the  efficient  one,  Schouler  on  Wills  $  314;  58  Pa. 
St.  238.    Signing  above  certain  words  sufficient,  31  Bull  170. 

Signed  by  some  other  person  in  testator's  presence— This 
may  be  done  bv  one  of  the  witnesses,  11  Bull  59  (13  Sup.  50); 
36  Ala.  496;  81  Ind.  1;  27  Barb.  556.  The  mere  fact  that  testa- 
tor's name  is  written  or  his  mark  made  by  another  person,  af- 
fords no  presumptive  evidence  that  it  was  done  at  his  request 
and  in  his  presence,  11  Pa.  St.  489.  "A  subscription  A.  B.  for 
C.  D.  at  his  request"  is  held  a  sufficient  form,  17  Ark.  292;  80 
Pa  St  218 

Attestation  and  subscription  by  witnesses. Subscription  of 
witnessesmaybebymark,  59Ga.  472;  58  N.  H.  7;  7  Humph. 
92;  8  Ves.  185;  2  Rob.  116;  3  Curt.  756,  or  by  initials,  2  Rob.  HO, 
confra  1  Hill  Ch.  265.  Sealing  is  not  sufficient,  3  Curt.  117. 
Witness's  hand  mav  be  guided  by  another,  3  Bradf.  287,  and  it 
has  been  held  that  witness's  name  may  be  written  by  anotter 
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at  his  request)  8  Gratt.  67;  16  B.  Mon.  102;  see  58  N.  H.  7, 
though  onr  statute  is  not,  as  in  case  of  testator's  subscription, 
express  upon  this  subject.  In  any  case  the  {subscription  must 
be  m&deanimoattestandi,  L.R.I  P.&  D.  269,  277;  29  L.  J. 
Prob.  114;lRob.  712.  The  presumption  is  that  testator  and 
witnesses  signed  the  will  in  the  presence  of  each  other,  29  O.  S. 
S79,  but  it  is  not  essential  that  witnesses  should  see  the  testa- 
tor sign  if  he  acknowledged  his  signature,  7  O.  (pt.  2)89,  nor 
that  toe  witnesses  shonla  attest  the  will  at  the  same  time  or  in 
the  presence  of  each  other.  6  O.  S.  307,  nor  that  the  acknowl- 
edgement of  subscription  be  made  in  woi*ds,  Id.;  38  O.  S.  598, 
nor  that  the  testator  acknowledge  to  each  or  both  the  attest- 
ing witnesses  that  the  signing  was  done  in  pui*suance  of  his 
previous  express  authority  and  in  his  pi-esence  by  the  person 
signing  for  him.  Id.  Attestation  made  in  the  same  I'oom  with 
testator,  33  Ga.  289;  1  Leigh  6;  31 N.  J.  £q.  242.  262;  if  he  is  en- 
abled to  perceiye  the  act,  26  Ga.  294;  1  Xeigh  6;  12  B.  Mon. 
mi  19  Mich.  482;  42  Wis.  482;  or  in  an  adjoining  room,  48  Ind. 
fi(B;lirred.  632;74IU.  109;10Gratt.  106;  44  Wis.  392,  is  suffi- 
cient, but  not  if  made  in  an  adjoining  room  out  of  testator's 
sight  though  the  door  between  stands  partly  open,  Schoul. 
^Sl2;2  Gush.  433;  31  N.  J.  Eq.  242;  33  Ga.  289;  but  866  10  Bull 
2S7.  Defectiye  attestation  of  will:  codidl  properly  attested.  20 
BU1L158. 

when  testator  is  blind  the  attestation  should  be  maae 
where  he  may  perceive  the  act  by  his  other  senses.  3  Curt.  68; 
135  Mass.  238;  3  Strobh.  297.  Will  established  against  positive 
evidence  of  attesting  witnesses  to  fact  of  execution,  95  N.  Y. 
829.  Necessity  of  acknowledgement  of  signature  and  will,  3 
Am.  Pi'ob.  Rep.  note  p.  247.  Failure  of  recollection  of  subscrib- 
ing witnesses  can  not  defeat  probate  of  will,  91  N.  Y.  255. 

The  tcitnesses  must  be  competent.— One  having  an  immed- 
iate beneficial  interest  in  a  will  is  disqualified  at  common  law, 
10  Allen  155;  46  N.  H.  126;  23  Pick.  10.  As  to  the  effect  of  a 
witness  being  a  devisee  or  legatee,  see  g  5925.  Amanueasis  of 
testntor  in  drawing  will,  not  disqualified  as  witness,  12  Bull  189. 

What  instruments  held  to  be  a  it-'tM*— Informal,  50  Cal.  595; 
21  La.  Ann,  280.  Instrument  in  form  of  deed,  2  Swan.  654; 
2Ves.  Jr.  281;  51  Pa.  St.  126;  68  Mo.  584;  11  Bull  181,  held  to  be  a 
deed  and  not  a  will,  2  Head.  561;  24  Ala.  122.  Assignment  held 
to  be  a  will,  88  Pa.  St.  Ill;  62  Ga.  627;  Memorandum,  9  Gill.  44; 
81  Ala.  59.  Note,  indorsement  on,  4  Ves.  .Jr.  555;  4  N.  H.  434; 
see  3  B.  &  A.  233;  19  Conn.  7.  Checks  held  codicils,  3  Phillim 
817.  Distinction  between  deed  and  will.  111  111.  563.  Instm- 
ment  in  nature  of  contract,  86  Ind.  289.  Written  promise  to 
pay  sum  of  money  after  the  death  of  the  maker  placed  in 
hands  of  second  person  with  injunctions  to  deliver  it  after  his 
decease  not  a  will,  8  O.  S.  239.  Deed,  what  constitutes  a  de- 
livery m  escrow  so  as  to  pass  title  37  O.  S.  132,  what  does  not, 
420.  S.  47;  will  in  form  of  letter,  61  Md.  206.  Agreement  be- 
tween two  saving  bank  depositors  that  the  sui*vivor  shall  have 
the  others  deposit,  each  retaining  absolute  title  and  control  of 
his  deposit,  not  valid  as  a  will,  12  Bull  290. 

$  6917.  Xay  be  deposited  with  probate  judge  —  Kotice 
of  probate.  Any  will  in  writing  may  be  deposited,  by 
the  person  making  the  same,  or  by  some  person  for 
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him,  in  the  office  of  the  judge  of  the  probate  court  in 
the  county  in  which  such  testator  lives,  to  be  safely 
kept  until  delivered  or  disposed  of  as  hereinafter  pro- 
vided ;  and  the  probate  judge  on  being  paid  the  fee  of 
one  dollar  therefor,  shall  receive  and  keep  such  will, 
and  give  a  certificate  of  deposit  therefor;  and  no  will 
shall  be  admitted  to  probate  without  notice  to  the 
widow  or  husband  and  next  of  kin  of  the  testator,  if 
any,  resident  in  the  state,  in  such  manner  and  for 
such  time  as  the  probate  court  shall  direct  or 
approve.    [75  v.  ^39,  ^  5 ;  76  v.  112,  §  1.  ] 
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Certificate  of  deposit.  —  The  state  of  Ohio,  county,  «.; 

TO  bate  court :  This  is  to  certify  that has  this  day  deposited 

n  the  probate  court  in  and  for  the  county  of ,  a  paper 

writing,  purporting  to  be  the  last  will  and  testament  of , 

now  a  resident  of  our  said  county,  the  same  to  be  delivered  to 

upon  the  decease  of  said  testator,  and  subject  to  withdrawal 

during  the  lifetime  of  the  testator,  as  provided  by  law. 
Witness  my  hand  and  seal  of  office, 

this day  of ,  A.  D.  1&-. 

Probate  Judge. 

By ,  Deputy. 

Form  of  notice.  —  StAte  of  Ohio,  county,  88.:   Probate 

court county :  To  A  B,  of county.    We  command 

you  that  you  notify \5  days^  notice  required  in  Hamilton 

county]  that  a  paper  pui-porting  to  be  the  last  will  and  testa- 
ment oi  C.  D.,  late  of  said  county  deceased,  has  been  filed  in 
the  office  of  the  probate  court  of  said  county;  and  that  the 
same  will  be  offered  for  probate  and  i*ecord  before  the  judge  of 

the  probate  court  at  the  court  house  in in  said  county, 

on  the day  of A.  D.  189— at— o'clock— m. 

In  witness  whereof,  I j  udge  of  the  said  court,  have 

hereunto  set  my  hand  and  affixed  the  seal  of  the  said  court,  at 

this day  of A.  D.  189—. 

Probate  Judge. 

By Deputy  Clerk. 

State  of  Ohio, county.    Personally  appeared  before 

me,  the  undersigned,  judge  of  the  probate  court,  m  and  for  the 

county  of A.  B.  who  upon  oath  deposes  and  says  that  on 

the — -day  of 189— he  served  the  persons  named  herein 

personally  with  a  true  copy  of  the  within  notice. 

Sworn  to  and  subscribed  oefore  me,  this day  of -A. 

D.  189-. 

Probate  Judge. 

By Deputy  Clerk. 

Form  of  waiver  of  no^ce.— Probate  Court, county, 

Ohio. 

Probate  of  the  last  will  and  testament  of -late  of 

county,  deceased. 

•     Cincinnati,  O. 1R9_, 
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We,  the  undersigned,  next  ol  kin  [or  widow  and  next  of 
kin]  of  said  decedent  residents  of  Ohio,  hereby  waive  notice, 

aaa  consent  to  the  probate  of  said  will  of deceased. 

residence. 


Witnesses. 

1 5918.  Bow  aaoh  will  enclosed,  eto.  Every  will  in- 
tended to  be  deposited  as  aforesaid,  shall  be  inclosed 
in  a  sealed  wrapper,  which  shall  have  indorsed  there- 
on the  name  oi  the  testator,  and  the  said  probate 
judge  shall  indorse  thereon  the  day  when,  and  the 
person  by  whom  it  was  delivered ;  and  the  wrapper 
may  also  have  indorsed  the  name  of  any  person  to 
whom  it  is  to  be  delivered  after  the  death  of  the  tes- 
tator; and  it  shall  not-be  opened  or  read  until  deliv- 
ered to  a  person  entitled  to  receive  the  same,  or 
otherwise  disposed  of  as  hereinafter  provided.  [50  v. 
297,  i  4.] 

J  5919.  To  whom  it  may  be  delivered.  Such  will 
shall,  during  the  lifetime  of  the  testator,  be  delivered 
only  to  himself,  or  to  some  person  authorized  by  him, 
by  an  order  in  writing,  duly  proved  by.  the  oath  of  a 
subscribing  witness ;  and  after  his  death  it  shall  be 
delivered  to  the  person  named  in  the  indorsement  on 
the  wrapper  of  the  will,  if  there  be  any  person  so 
named,  who  shall  demand  it.    [60  v.  297,  g  5.] 

i  5920.  When  to  be  opened.  If  no  person  shall  de- 
mand the  will  in  pursuance  of  such  appointment,  it 
shall  be  publicly  opened  in  the  probate  court,  within 
two  months  after  notice  of  the  death  of  the  testator, 
and  shall  be  retained  in  the  office  of  the  probate 
judge,  until  offered  for  probate ;  or  if  the  jurisdiction 
belongs  to  any  other  court,  it  shall  be  delivered  to  the 
executor  or  other  person  entitled  to  the  custody  of  it, 
to  be  presented  for  probate  in  such  other  court;  and 
if  the  jurisdiction  of  such  will  belongs  to  the  probate 
judge  opening  the  same,  he  shall  immediately  give 
notice  to  the  executor  or  executors,  if  any  are  named 
in  such  will,  and  if  none  are  named  therein,  then  to 
other  persons  immediately  interested,  of  the  exist- 
ence of  such  will.    [50  V.  297,  §  6.] 

§  5921.  Who  may  enforce  the  production  of  a  will  and 
how.    If  any  real  or  personal  estate  shall  be  devised, 
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or  bequeathed,  by  any  last  will,  the  executor  of  such 
will,  or  any  person  interested  therein,  may  cause  the 
same  to  be  brought  before  the  probate  court  of  the 
county  in  which  such  estate  may  be,  and  the  court 
may,  by  citation,  attachment,  or  warrant,  or  if  cir- 
cumstances require  it,  by  warrant  or  attatehment  in 
the  first  instance,  compel  the  person  having  the  cus- 
tody or  control  of  such  will  to  produce  it  before  the 
court  for  the  purpose  of  being  proved.     [50  v.  297, 1 7.] 

IC.C.R.  95,  97. 

§  5922.  Into  what  oonnties  such  process  may  isstie. 
The  process  mentioned  in  the  preceding  section  may 
be  issued  into  any  county  in  the  state,  and  shall  be 
served  and  returned  by  the  sherifi*,  or  other  officer 
to  whom  it  may  be  delivered.    [50  v.  297,  ?  8.] 

J  5923.  Liability  of  officer  serving  same.  The  officer 
to  whom  such  process  may  be  delivered  shall  be  liable 
for  neglect  in  the  service  or  return  of  such  process,  in 
like  manner  as  sheriffs  are,  or  may  be  by  law,  liable 
for  neglect  in  not  serving  or  returning  a  capias  issued 
upon  an  indictment.     [50  v.  297,  §  9.] 

§  5924.  Punishment  and  liability  of  person  refasincr 
to  produce  will.  If  the  person  having  the  custody  or 
control  of  a  will,  shall,  without  any  reasonable  cause, 
neglect  or  refuse  to  produce  the  same  for  probate,  after 
being  duly  cited  for  that  purpose,  he  may  be  commit- 
ted to  the  jail  of  the  county,  there  to  be  kept  in  close 
custody  until  he  shall  produce  the  will,  and  he  shall 
be  further  liable  to  the  action  of  any  party  p,ggrieved, 
for  the  damages  which  may  be  sustained  by  such  neg- 
lect or  refusal.     [50  v.  297,  ?  10.] 

§  5925.  Effect  of  a  person  being  a  devisee  or  legatee. 
If  a  devise  or  bequest  is  given  to  a  person  who  is  a 
witness  to  the  will,  and  the  will  can  not  otherwise  be 
proved  than  by  the  testimony  of  such  witness,  the 
devise  or  bequest  shall  be  void,  and  the  witness  shall 
be  competent  to  give  testimony  of  the  execution  of 
the  will,  in  like  manner  as  if  such  devise  or  bequest 
had  not  been  made;  and,  if  such  witness  would  have 
been  entitled  to  any  share  of  the  testator^s  estate,  in 
case  the  will  was  not  established,  so  much  of  such 
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share  as  sh^U  not  exceed  the  bequest  or  devise  to  him 
shall  be  saved  to  him;  and  the  devisees  and  legatees 
shall  contribute  for  that  purpose  in  the  mode  herein- 
i^er  directed  for  absent  or  after-bom  child.  [50  v» 
297,  i  11.] 

This  section  is  Dot  applicable  to  verbal  wills.  47  O.  S.  19  J. 

{ 5926.  Ezaminatioii  of  witnesses  to  will.  The  said 
court  shall  cause  the  witnesses  to  such  will,  and  such 
other  witnesses  as  any  person  interested  in  having 
the  same  admitted  to  probate,  may  desire,  to  come 
before  such  court ;  andfiaid  witnesses  shall  be  exam- 
ined in  open  court,  and  their  testimony  reduced  to 
writing,  and  filed.    [50  v.  297,  ?  12.] 

Form  of  examination.— Probate  court.  coiinty,  Ohio. 

Probate  of  the  last  will  of  A.  B.  deceased,  late  of — 

county,  Ohio,  presented  on  the day  of -. A.  D.  IS^-— 

Personally  appeared  in  open  court  C.  D.  and  E.  F.  the  sub- 
scribing witnesses  of  the  last  will  and  testament  of  A.  B.  de- 
ceased, and  being  duly  sworn  according  to  law,  to  sneak  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  in  relation  to 
the  execution  or  said  will,  and  depose  and  say:  That  they  were 

S resent  at  the  making  of  said  will,  and.  at  the  request  of  the 
eceased,  subscribed  their  names  to  said  will  as  witnesses,  in 
the  presence  of  the  deceased  [and  of  each  other] ;  that  they  saw 
the  said  A.  B.  deceased,  sign  said  will  [or  heard  him  acknowl- 
edge the  same  to  be  his  last  will  and  testament] ;  that  the  said 
A.  B.  deceased,  was  at  the  time  of  making  and  signing  said  will 
of  legal  age  and  of  sound  and  disposing  mind  and  memory,  and 
under  no  undue  and  unlawful  restraint  whatsoever. 

{Signed.) 

Subscribed  and  sworn  to  in  open  court  this day  ot 

A.D.189— 

' Probate  Judge,  etc. 

iTotes.— In  the  proceedings  authorized  for  admitting  a  will 
to  probate",  persons  interested  in  resisting  its  probate  are  not 
allowed  to  introduce  evidence  to  contest  its  validity,  4  O.  S. 
^.  Nor  is  it  required  that  those  interested  adversely  should 
he  summoned,  as  no  issue  is  made  for  a  contest  between  adverse 
J>arties,  Id.  Witnesses  should  all  be  called  but  error  will  not 
lie  for  the  omission  to  call  all  the  witnesses,  29  O.  S.  220.  No  per- 
son is  authorized  to  offer  evidence  in  the  probate  court  in  op- 
position to  the  probate  of  a  domestic  will,  3  C.  C.  444.  gg5926- 
M32  relate  exclusively  to  domestic  wills,  2  C.  C.  391. 

§  6927.  How  will  proved,  if  witnesses  unknown  or 
incompetent,  etc.  If  it  shall  appear  to  the  court,  when 
the  Willis  offered  for  probate,  that  any  witness  thereto 
is  gone  to  parts  unknown ;  or  if  tlie  witnesses  to  a 
will  were  competent  at  the  time  of  attesting  its  exe- 
cution, and  afterward  became  incompetent,  or  the 
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testimony  of  any  witness  can  not  for  any  reason  be 
obtained  within  a  reasonable  time,  the  will  may  be 
admitted  to  probate,  and  allowed  upon  such  proof  as 
would  be  satisfactory,  and  in  like  manner  as  if  such 
absent  or  incompetent  witness  were  dead.  [50  v.  297, 
?  13.] 

Form  oj  examination. —  The  state  of  Ohio, county,  «.: 

probate  court.    Probate  of  the  last  will  of  G.  H.,  deceased, 

presented  on  the day  of ,  A.  D.  189—.     Personally 

appeared  in  open  court  A.  B.  and  C.  D.,  who  being  duly  sworn, 
according  to  law  to  speak  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  in  relation  to  the  signature  of  E.  F.,  one  of 
the  attesting  witnesses  to  said  will,  depose  and  say :  That  they 
were  well  acquainted  with  the  said  E.  F.,  now  deceased,  in  his 
life- time,  and  were  familiar  with  his  hand-writing  and  signature, 
and  that  the  signature  of  the  said  E.  F.  attached  to  said  last  will 
and  testament  of  G.  H.,  deceased,  as  one  of  the  subscribing 
witnesses  thereto,  is  the  true  and  genuine  signature  of  saidE.  F., 
as  they  verily  believe. 

Sworn  to  and  subscribed  in  open  court, "I 

this day  of ,  A.  D.  189—.  }■   

,  Probate  Judge.    ) 

§5928.  When  court  may  issue  commission  to  take 
their  testimony.  The  court  may  issue  a  commission, 
with  the  will  annexed,  directed  to  any  suitable  per- 
son or  persons  to  take  the  deposition  of  any  wiinesa 
to  a  will  who  resides  out  of  the  jurisdiction  of  the 
court,  or  who  resides  within  it  and  is  infirm  and  un- 
able to  attend  court ;  and  every  deposition  so  taken, 
certified,  and  returned  by  any  one  or  more  of  the 
persons  named  in  such  commission,  shall  be  valid  as 
if  taken  in  open  court.     [50  v.  297,  i  14.1 

Commission  to  take  testimony. —StAte  of  Ohio, county,  «.: 

ToX.Y.,  Greeting: 

Know  ye,  That  we,  in  confidence  of  your  prudence  and  fi- 
delity, have  appointed  you,  and  by  these  presents  do  give  to  you 
full  power  ana  authority  to  examine  and  take  the  depositions  of 
A.  B.  and  C.  D.,  subscribing  witnesses  to  the  last  will  and  testa- 
ment of  E.  F.,  deceased,  hereto  annexed,  late  of  the  county  of 

,  in  the  state  of  Ohio,  deceased,  and  therefore  we  command 

vou  that  at  certain  days  and  places  appointed  by  you,  you  cause 
the  said  A.  B.  and  C.  D.  to  oe  brought  before  you,  and  then 
and  there  examine  them  on  oath  or  affirmation  first  taken  be- 
fore you  touching  the  due  execution  of  said  will  of  the  said  E.  F., 
deceased,  and  that  you  reduce  such  examination  to  writing, 
and  return  the  same,  together  with  this  commission  and  the  will 
of  the  said  E.  F.,  deceased,  thereto  annexed,  closed  up  under 
your  seals  and  our  said  probate  court  with  all  convenient  speed. 

In  testimony  whereof,  I, ,  judge  of  the  said  court,  have 

heremrto  set  my  hand  and  affixed  the  seal  of  said  court,  at 1 

this day  of ,  A.  D.  189-. 

,  Probate  Judge. 
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Seium  of  commissioner.  —  In  the  matter  of  the  laat  will  and 
testament  of  E.  F.,  deceased,  I,  X.  Y.,  duly  appointed  and  com- 
missioned by  the  judge  of  the  probate  court  of  the  county  of 
— ,  in  the  state  of  Ohio,  to  take  the  testimony  of  A.  B.  and  C.  D., 
the  subscribing  witnesses  of  the  last  will  and  testament  of  E.  F., 

deceased,  late  a  resident  of  said  county  of ,  in  the  state  or 

Ohio,  which  commission  and  the  said  will  are  hereunto  annexed, 

—  do  hereby  certify,  that  in  pursuance  of  said  commission  I 
caused  A.  B.  and  C.  D.,  said  subscribing  witnesses  as  aforesaid 

to  come  personally  before  me,  at ,  who  being  by  me  first  duly 

sworn  according  to  law, to  speak  the  truth,  the  whol€  truth,  and 
nothing  but  the  truth,  concerning  and  in  relation  to  the  exe- 
cation  of  said  will,  depose  and  say  that  they  were  present  at  the 
making  of  said  will,  hereto  attached,  marked  "A,"  and  at  the 
request  of  the  deceased,  subscribed  their  names  to  said  will  as 
witnesses  in  the  presence  of  the  deceased,  [and  of  each  other  ;1 
that  they  saw  the  said  E.  F.,  deceased,  sign  said  will,  [or  heard 
him  acknowledge  the  same  to  be  his  last  will  and  testament :] 
that  the  said  E.  F.,  deceased,  was,  at  the  time  of  making,  signing 
and  sealing  said  last  will  and  testament,  of  legal  age,  and  of 
sound  mind  and  memory,  and  under  no  undue  or  unlawful  re- 
straint whatsoever. 

I,  X.  Y., do  further  testify  that  said  testimony  was  reduced 

to  writing  by  myself,  in  the  presence  of  said  witnesses  respect- 
ively, ana  subscribed  by  said  witnesses  in  my  presence,  on  the 

—  day  of ,  189—. 

In  witness  whereof,  I  have  hereunto  set  my  hand, ,  this 

—  day  of ,  189—. 

,  Commissioner. 

Journal  cnirw.— In  re  last  will  and  testament  of  E.  F.,  deceased, 
commission.  The  last  will  and  testament  and  codicil  thereto  of 
E.  F.,  late  of  this  county,  deceased,  were  this  day  presented  to 
the  court  for  probate  and  record,  and  it  appearing  to  the  court 
that  all  the  next  of  kin  of  said  decedent,  resident  of  Ohio, 
have  had  due  notice  of  the  presentation  of  said  will  and  codicil 
thereto  for  probate,  thereupon  came  into  open  court  C.  W.,  one 
of  the  subscribing  witnesses  to  said  will  and  codicil  thereto,  and 
was  duly  sworn  and  examined,  and  his  testimony  was  reduced 
to  writing  and  filed.  And  it  appearing  to  the  court  that  8.  C, 
the  other  subscribing  witness  to  said  will  and  codicil  thereto  is 
a  residentiof  Jericho,  l^edar  county,  Missouri,  and  withon  the  ju- 
risdiction of  this  court,  it  is  therefore  ordered  that  a  commission 
with  the  said  will  and  codicil  thereto  annexed,  issue  herein  unto 
C.B.,  Esq.,  of  Jericho,  Cedar  county,  Missouri,  to  take  the  deposi- 
tion of  said  subscribing  witness,  and  return  the  same,  duly 
executed,  with  all  convenient  speed  unto  our  said  court.  Com- 
misson  issued. 

§6929.  Admlsiion  Of  Will  to  probate.  If  it  shall  ap- 
pear that  such  will  was  duly  attested  and  executed, 
and  that  the  testator,  at  the  time  of  executing  the 
same,  was  of  full  age  and  of  sound  mind  and  memory, 
and  not  under  any  restraint,  the  court  shall  admit 
the  will  to  probate.    [50  v.  297,  §  15.] 
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Forms  of  e»<ncs.— In  re  last  will  and  testament  of  G ,  _ 

•ceased,  probate,  etc.  This  day  came  A.  Y.,  widow  of  G.  Y.,  late 
•of  this  county,  deceased,  and  presented  to  the  court  for  probate 
.and  record  the  last  will  and  testament  of  her  said  deceased 
husband.  It  appearing  to  the  court  that  all  the  next  of  kin  of 
rsaid  decedent  resident  of  Ohio,  have  had  due  notice  of  the  pre- 
sentation lof  said  will  for  probate,  thereupon  came  into  open 
-court  H.  D.  and  F.  H.,  the  subscribing  witnesses  to  said  will,  and 
were  duly  sworn  and  examined  and  their  testimony  was  reduced 
to  writing  and  filed.  And  it  appearing  to  the  court,  from  the 
testimony  so  taken,  that  said  will  was  duly  executed  and  at- 
tested and  that  at  the  time  of  executing  same,  the  testator  was 
•of  legal  age,  sound  mind  and  memory,  and  not  under  any  re- 
straint, the  court  now  admit  the  said  will  of  G.  Y.,  deceased,  to 
probate,  and,  order  the  same,  together  with  the  testimony  so 
taken,  to  be  recorded  according  to  law.  On  application,  the 
court  grants  unto  A.  Y.,  letters  testamentary  under  said  will, 
she  being  named  executrix  therein.  Whereupon  the  said  A.  Y., 
in  open  court,  accepted  said  appointment.  No  bond.  And  I.  F., 
J.  B.,  and  J.  S.  are  appointed  appraisers.    Letters  issued. 

IVhen  commission  isstied.—lu  re  last  will  and  testament  of  E. 
F.,  deceased,  probate  court.  The  commission  heretofore  issued 
herein  to  take  the  deposition  of  S.  C,  one  of  the  subscribing 
witnesses  of  the  last  will  and  testament  and  codicil  thereto  of 
E.  F.,  late  of  this  county,  deceased,  was  this  day  returned  duly 
executed  and  the  same  was  filed  herein.  It  appearing  to  the 
court  from  the  deposition  so  taken,  and  from  tne  testimony  of 
C.  W.,  the  other  subscribing  witness  to  said  will  and  codicil 
thereto,  that  said  will  and  codicil  thereto  were  duly  executed 
and  attested,  and  that  at  the  time  of  executing  same,  the  testa- 
trix was  of  legal  age,  sound  mind  and  memory,  and  not  under 
any  restraint,  the  court  now  admit  the  said  will  and  codicil 
thereto  of  E.  F.,  deceased,  to  probate,  and  order  the  same,  to- 
gether with  the  testimony  so  taken,  to  be  recorded  according  to 
law.  On  application,  the  court  grants  unto  R.  T.  letters  testa- 
mentary under  said  will  and  codicil  thereto,  he  being  named 
executor  therein.  Whereupon  the  said  R.  T.  in  open  court,  ac- 
cepted said  appointment.  No  bond.  And  G.  B.,  C.  M.,  and  N. 
"W.  are  appointed  appraises.    Letters  issued. 

A  will  can  not  bereseived  as  evidence  nor  can  title  be  set  ap 
under  it  until  probated,  8  O.  5;  14  O.  S.  828.  The  order  of  the 
court  of  probate  which  recites  that  the  will  was  presented  for 
probate  and  that  the  subscribing  witnesses  were  sworn  and  ex- 
amined in  open  court  and  their  testimony  reduced  to  writing 
and  filed  by  the  order  of  the  court,  and  that  thei-eupon  the 
court  ordered  the  will  to  be  filed  and  admitted  to  recom  is  suf- 
ficient evidence  that  the  will  was  proved  according  to  law  and 
ordered  to  be  recorded,  8  O.  S.  384,  for  the  solemn  adjudication 
of  any  court  having  jurisdiction  of  the  subject  matter  is  not 
void,  but  is  valid  until  reversed,  11  O.  257.  The  domicile  is  the 
place  of  probate  and  not  the  place  of  death,  23  O.  S.  491,  bnt 
the  place  of  probate  need  not  be  at  the  county  seat,  11  O.  267;  * 
it  may  be  in  any  county  where  property  is  left,  16  O.  S.  488,  but 
letters  testamentary  can  only  issue  from  the  probate  court  of 
the  county  in  which  testator  resided  at  the  time  of  his  death.  Id* 
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§  6930.  Filing  and  recording.  Every  will,  when  ad- 
mitted to  probate,  shall  be  filed  at  the  office  of  the 
probate  judge,  and  recorded,  together  with  the  testi- 
mony, by  said  judge  or  his  clerk,  in  a  book  which 
shall  be  kept  by  him  for  that  purpose.    [50  v.  297,  §  16.] 

i  5931.  Certified  copy  of  will,  etc.,  evidence.  A  copy 
of  such  recorded  will,  with  a  copy  of  the  order  of 
probate  annexed  thereto,  certified  by  the  said  judge 
of  probate  under  seal  of  his  court,  shall  be  as  effect- 
ual in  all  cases  as  the  original  would  be,  if  produced 
and  established  by  proof.     [50  v.  297.  §  17.] 

25  O.  S.  2G0. 

g.5932.  Recorded  in  each  county  where  real  estate  is 
lituate.  .  If  real  estate  devised  by  will  is  situate  in 
any  other  county  than  that  in  which  the  will  is 
proved,  an  authenticated  copy  of  the  will  and  order 
of  probate  shall  be  admitted  to  record  in  the  office  of 
the  probate  judge  of  each  county  in  which  such  real 
estate  may  be  situate,  upon  the  order  of  such  probate 
judge,  and  shall  have  the  same  validity  therein  as  If 
probate  had  been  had  in  such  county.    [50  v.  297, 

ns.] 


Uncontested  probate  after  two  years  binding. 
If  no  person  interested  shall,  within  two  years  after 
probate  had,  appear  and  contest  the  validity  of  the 
will,  the  probate  shall  be  forever  binding ;  saving, 
however,  to  infants  and  persons  absent  from  the 
state,  or  of   insane  mind,  or  in  captivity,  the  like 

feriod,  after  the  i-espective  disabilities  are  removed. 
85v.99;50v.  297,  U9.] 

.  See  $  5866.  Code  of  Civil  Procedure.  A  will  get  aside  at  the 
instance  ol  any  person  included  within  the  saving  cbiuse  of  the 
statute  is  wholly  annulled  and  the  entire  estate  will  be  dis- 
tnbnted  according  lo  law,  10  o.  '612.  Where  a  will  is  set  aside 
aj  the  instance  of  one  heir  who  is  within  the  saving  clause  of 
the  statute  of  limitations,  it  is  wholly  annulled  and  the  entire 
estate  is  distributed,  1 0. 362.  Where  a  proceeding  for  the  contest 
of  a  will  is  commenced  within  the  statutory  period  of  limitation 
altbough  only  part  of  the  persons  interested  in  the  contest  are 
made  parties  thereto,  the  right  of  action  is  saved  as  to  all  who 
are  ultimately  made  parties,  notwithstanding  some  of  them  are 
not  brought  into  the  case  until  after  the  period  of  limitation  has 
expired,  20  O.  S.  222. 
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3  69d4.  Appeal  from  refasal  to  admit  will  to  probate. 
In  case  of  the  refusal  to  admit  a  will  to  probate,  any 
person  aggrieved  thereby  may  appeal  from  such  de- 
cision to  the  next  term  of  the  court  of  common  pleas, 
by  filing  notice  of  his  intention  to  appeal  within  ten 
days.     [51  V.  167,  ?  22.] 

Formerly  appeal  did  not  lie,  6  0. 148.  and  does  DOt  lie  from 
refusal  to  admit  authenticated  copy  of  foreign  will,  2  C.  C.  B. 
387.  Persons  having  no  notice  of  refusal  until  too  late  to  i)er- 
iect  appeal  not  concluded,  but  may  repropound  the  will,  not- 
withstanding former  order  of  refusal  has  not  been  vacated.  48 
O.  S.  357. 

J  5935.  How  appeal  perfected  and  proceedings  in 
common  pleas.  The  person  appealing  shall  procure 
and  file  in  the  court  of  common  pleas  a  certified  copy 
of  the  order  of  said  probate  court,  rejecting  the  wfll, 
together  with  the  will,  and  thereupon  said  appeal 
shall  be  deemed  perfected;  and  the  court  of  common 
pleas,  on  the  hearing,  shall  take  testimony  touching 
the  execution  of  such  will,  and  have  the  same  re- 
duced to  writing;  and  the  final  order  of  the  court  of 
common  pleas  snail,  together  with  the  will  and  testi- 
mony so  taken,  be  certified  by  the  clerk  to  the  pro- 
bate court;  and  if  by  such  order  the  will  is  admitted 
to  probate,  the  will,  order,  and  testimony  shall  be  re- 
iiorded  in  the  probate  court.    [51  v.  167,  g  23.] 

g  5936.  Duty  of  judge  on  notice  of  contest.  When- 
ever the  probate  court  shall  receive  from  the  clerk  of 
the  court  of  common  pleas  a  certificate  that  a  petition 
has  been  filed  in  the  court  of  common  pleas  to  contest 
the  validity  of  any  will  admitted  to  record  ot  record- 
ed in  the  probate  court,  the  probate  court  shall  forth- 
with transmit  to  the  court  of  common  pleas,  the  will, 
testimony,  and  all  papers  relating  thereto,  with  a  copy 
of  the  order  of  probate,  attaching  the  same  together 
and  certifying  tne  same  under  the  seal  of  the  court; 
and  a  copy  of  the  final  judgment,  on  such  contest, 
shall  be  certified  by  the  clerk  of  the  court  of  commoii 
pleas  to  the  probate  court;  and  the  said  clerk  shall 
also  transmit  to  the  probate  court  the  will  and  other 
papers  transmitted  as  aforesaid  to  the  common  pleas; 
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ana  the  same  shall  be  deposited  and  remain  in  the 
probate  court.    [51  v.  167.  ?§  24,  25.] 

See  g  5858-5866,  Code  of  Civil  Procedure.  Error  and  not  ap- 
peal lies  from  judgment  of  Common  Pleas  to  Cii*cuit  Court  in 
cases  to  contest  will,  $  6865. 

i  5937.  Will  executed  in  other  Statei  admitted  to  re- 
cord here  and  its  effect.  Authenticated  copies  of  wills 
executed  and  proved  according  to  the  laws  of  any 
state  or  territory  of  the  United  States,  relative  to  any 
property  in  the  state  of  Ohio,  may  be  admitted  to 
record  m  the  probate  court  of  any  county  in  this 
state,  where  any  part  of  such  property  may  be  situa- 
ted; and  such  autnenticated  copies,  so  recorded,  shall 
have  the  same  validity  in  law,  as  wills  made  in  this 
state,  in  conformity  with  the  laws  thereof,  are  de- 
declared  to  have ;  provided,  that  where  any  such  will, 
or  authenticated  copy,  has  been  or  shall  hereafter  be 
admitted  to  record,  in  the  probate  court  of  any 
county  in  this  state,  where  any  part  of  such  i)ropertv 
may  be  situated,  a  copy  of  such  recorded  will,  with 
the  copy  of  the  order  to  record  the  same  annexed 
thereto,  certified  by  the  probate  judge,  under  the  seal 
of  his  court,  may  be  filed  and  recorded  in  the  office 
of  the  probate  judge  of  any  other  county  in  this 
state,  where  any  part  of  such  property  is  situated,  and 
it  shall  be  as  eflfectual,  in  all  cases,  as  the  authenti- 
cated copy  of  said  will  would  be,  if  proved  and  ad- 
mitted to  record  by  the  court-    [50  v.  297,  i  26.] 

A  will  made  in  a  sister  State  though  proved  and  recorded  In 
tbat  State,  must  be  admitted  to  record  in  this  State  before  the 
title  of  a  devisee  to  land  in  this  State  can  be  deemed  complete, 
6  0. 172,  but  the  laws  of  Ohio  govem  in  the  construction  of  such 
will  disposing  of  lands  situated  in  this  State,  21  O.  S.  56.  Such 
will  takes  effect  from  the  death  of  the  testator  and  not  from  the 
date  of  its  record  in  Ohio,  9  O.  96;  8  O.  239.  The  provisions  of 
65889  requiring  the  giving  of  notice  by  publication  of  the  ap- 
plication to  admit  a  foreign  will  to  record  in  Ohio  do  not  apply 
to  wills  executed  and  admitted  to  probate  in  a  sister  Slate,  29 
O.  8.  379  (act  1840),  and  when  an  authenticated  copy  of  a  will 
executed  and  admitted  to  probate  In  a  sister  State  is  admitted 
to  record  in  this  State,  and  afterwards  a  copy  of  such  record  is 
filed  and  recorded  in  another  county,  the  latter  record  mav  be 
given  in  evidence  in  an  action  for  the  rccoveiy  of  lands  devised 
under  the  will,  although  so  admitted  to  record  after  the  action 
was  commenced.  Id.  To  admit  an  authenticated  copy  of  a  will 
from  another  State  to  record  ^n  this  State,  the  original  will 
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•must  have  been  admitted  to  probate  and  record,  and  the  court 
admitting  it  must  be  satisfied  of  that  fact,  15  Bull  319,  affirmed, 
2  C.  C.  R.  387.  Appeal  does  not  lie  to  common  pleas  from  judg- 
ment of  proba,te  court  refusing  to  admit  authenticated  copy  of 
jsuch  will  to  probate,  2  C.  C.  R.  387 ;  30  Bull  264.  A  proceeding  in 
the  probate  court  on  application  to  have  an  authenticated  copy 
of  a  foreign  will  admitted  to  probate  is  not  an  adversary  one  and 
the  rule  of  res  adjudicata  does  not  apply  to  it,  2  C.  C.  R.  387;  3 
"C.  C.  R.  441.  Full  faith  given  to  probate  of  foreign  will,  Id.  Land 
in  the  county  is  not  necessary  to  its  admission  to  record,  Id. 

^  5938.  Probate,  etc.,  of  will  made  oat  of  the  United 
fitates.  A  will  executed,  proved,  and  allowed,  in  any 
country  other  than  the  United  States  and  territories 
thereof,  according  to  the  laws  of  such  foreign  state  or 
country,  may  be  allowed  and  admitted  to  record 
in  this  state,  in  the  manner  and  for  the  purpose  men- 
tioned in  the  following  sections.     [50  v.  297,  §  27.] 

§  5939.  Proceedings  to  admit  will  to  record  which  haa 
l)een  prol^ated  without  the  state.  A  copy  of  the  will 
and  probate  thereof,  duly  authenticated,  shall  be  pro- 
duced by  the  executor,  or  by  any  person  interested 
therein,  to  the  probate  judge  of  the  county  in  which 
there  is  any  estate  upon  which  the  will  may  operate, 
whereupon  said  probate  judge  shall  continue  the 
motion  to  admit  sucji  will  to  probate,  for  the  term  of 
two  months,  and  notice  of  the  filing  of  such  applica- 
tion shall  be  given  to  all  persons  interested,  in  some 
public  newspaper  printed  or  in  general  circulation  in 
the  county,  where  such  motion  is  made,  at  least  three 
weeks  successively;  the  first  publication  to  be  at 
least  forty  days  before  the  time  set  for  the  final  hear- 
ing of  said  motion.    [60  v.  297,  ?  28.1 

5937n;29  0.  S.  879. 

I  5940.  Admission  and  effect  of  admission  to  record. 
If,  on  hearing,  it  shall  appear  to  the  court  that  the 
instrument  ought  to  be  allowed  in  this  state,  the 
court  shall  order  the  copy  to  be  filed  and  recorded; 
and  the  will,  and  the  probate  and  record  thereof,  shall 
then  have  the  same  force  and  effect  as  if  the  will  had 
been  originally  proved  and  allowed,  in  the  same 
court,  in  the  usual  manner;  provided,  however,  that 
nothing  herein  contained  shall  be  construed  to  give 
any  operation  or  effect  to  the  will  of  an  alien,  differ- 
ent from  what  it  would  hate  had  if  originally  proved 
iind  allowed  in  this  state.    [50  v.  297,  ^  29.] 
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j  i  5941.     Powers  of  executor  or  administrator  under 

will  made  out  of  this  state.  After  allowing  and  admit- 
ting to  record  a  will,  pursuant  to  any  of  .the  four  pre- 
ceding sections,  the  court  may  grant  letters  testament- 
ary thereon,  or  letters  of  administration  with  the  will 
annexed,  and  shall  proceed  in  the  settlement  of  the 
estate,  that  may  be  found  in  this  state;  and  the  exe- 
cutor taking  out  letters,  or  the  administrator  with  the 
will  annexed,  shall  have  the  same  power  to  sell  and 
convey  the  real  or  personal  estate  by  virtue  of  the 
vill  or  the  law,  as  otner  executors,  or  administrators 
with  the  will  annexed,  shall  or  may  have  by  law. 
[50  V.  297,  ^  30.] 

J  5942.  Will  not  admitted  to  probate  or  record  void. 
^'o  will  shall  be  effectual  to  pass  real  or  personal 
estate,  unless  it  shall  have  been  duly  admitted  to  pro- 
late or  record,  as  provided  in  this  title.  [50  v.  297,^  31.] 

See  8  0.5;  14  O.  S.  328.  A  will  executed  In  another  state 
takes  effect  irom  the  death  of  testator  and  not  from  the  date  of 
its  record  in  this  state,  9  O.  96. 

i  5943.  Effect  of  devisee  withholding  will  from  pro- 
Ute  for  three  years.  No  lands,  tenements,  or  heredit- 
ments,  shall  pass  to  any  devisee  in  a  will,  who  shall 
know  of  the  existence  thereof,  and  have  the  same  in 
his  power  to  control,  for  the  term  of  three  years, 
unless,  within  that  time,  he  shall  cause  the  same  td 
be  offered  for,  or  admitted  "to  probate ;  and  by  such 
neglect,  the  estate  devised  to  such  devisee  shall  de- 
scend to  the  heirs  of  the  testator.    [50  v.  297,  §  32.] 

Limitation  for  recordinsr  refers  to  original  probate,  29  O. 
S.  879;  (act  1840.) 
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I  5944.  Wills  when  lost  or  destroyed  may  be  admitted 
to  probate.  The  probate  court  shall  have  full  power 
and  authoritjr  to  admit  to  probate,  any  last  will  and 
testament  which  such  court  may  be  satisfied  was  duly 
executed  according  to  the  provisions  of  the  law  upon 
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the  subject  in  force  at  the  time  of  the  execution  of 
such  last  will  and  testament,  and  not  revoked  at  the 
death  of  the  .testator,  when  such  original  will  has 
been  lost,  spoliated,  or  destroyed,  subsequent  to  the 
death  of  such  testator,  or  after  the  testator  has  be- 
come incapable  of  making  a  will  by  reason  of  insan- 
ity, and  it  can  not  be  produced  in  court  in  as  full, 
ample,  and  complete  a  manner  as  such  court  now 
admits  to  probate  last  wills  and  testaments,  the  origi- 
nals of  which  are  actually  produced  in  court  for 
probate.    [04  v.  20,  2  47.] 

Lost  or  spoliated  wills  can  not  be  probated  unless  they 
existed  after  testator 's  death,  5  O.  S.  290;  i8  Jd.  491,  hut  the 
omission  of  the  record  to  state  that  the  destruction  of  the  origi- 
nal will  was  subsequent  to  the  death  of  testator  does  not  ren- 
der the  order  admitting  such  will  to  probate  void,  23  O.  S.  491. 
Not  every  variance  between  a  spoliated  will  as  made  and  the 
will  as  admitted,  to  probate  will  avoid  the  latter,  12  O.  S.  487. 
Devisees  and  legatees  may  maintain  proceedings  in  the  pro- 
bate court  to  have  spoliated  wills  admitted  to  probate,  1  C.  C. 
R.  95,  and  after  the  will  has  been  admitted  to  probate  may- 
maintain  an  action  for  damages  against  the  person  who  spol- 
iated the  will  and  recover  as  damages  reasonable  fees  paid  at- 
torneys for  their  services  in  having  the  will  admitted  to  rec- 
ord, Id.  When  a  will  once  known  to  exist,  and  to  have  been  io 
the  custody  of  the  testator,  cannot  be  found  after  his  decease, 
the  legal  presumption  is  that  it  was  destroyed  by  the  teatator 
with  the  intention  of  revoking  it.  47  O.  S.  329.  And  it  is  rcmpe- 
tent  to  prove  the  declarations  of  the  testator  after  making  his 
will  that  he  had  destroyed  or  intended  to  destroy  the  same.  Id. 
Testator's  declarations  admissible  to  rebut  presumption  of  revo- 
cation and  prove  contents  of  will,  134  Mass.  252,  258;  8  Mich.  411 ; 
40  Conn.  587 ;  32  Ga.  156.  Proof  of  contents  of  lost  will  by  single 
witness,  118  111.  576.  Quaere  whether  error  will  lie  to  review  tes- 
timony upon  which  spoliated  will  is  admitted  to  record,  29  O.  S. 
220. 

§  5945.  Kotioe  of  application.  In  all  cases  where 
application  shall  be  hereafter  made  to  the  probate 
court  to  admit  to  probate  a  will  duly  executed  as 
aforesaid,  and  which  has  been  lost,  spoliated,  or  de- 
stroyed, as  aforesaid,  it  shall  be  the  duty  of  the  party 
seeking  to  prove  the  same,  to  give  a  written  notice  to 
all  persons  whose  interest  it  may  be  to  resist  the 
probate,  and  who  reside  in  the  county  where  the 
testator  resided  at  the  time  of  his  death  or  to  their 
agent  or  attorney,  five  days  before  the  day  on  which 
such  proof  is  to  be  made,  or  to  give  notice,  by  publi- 
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cation  in  a  newspaper  printed  in  the  county,  thirty 
days  before  the  day  set  for  hearing  such  proof.  [50 
Y.297,H8-] 

When  no  person  interested  in  resisting  the  probate  of  a  lost, 
spoliated  or  destroyed  will  resides  within  the  county  in  which 
application  is  made  to  admit  the  same  to  probate,  notice  must 
l)e  given  in  the  manner  and  for  the  time  designated  in  the 
statute,  26  O.  S.  541.  Error  to  establish  spoliated  will  without 
notice,  1  Bull  126. 

i  5946.  Examination  of  witnesses.  In  all  such  cases> 
the  said  court  shall  cause  the  witnesses  to  such  will 
so  executed  and  lost,  spoliated  or  destroyed,  and  not 
revoked,  and  such  other  witnesses  as  any  person  in- 
terested in  having  such  will  admitted  to  probate  may 
desire  to  come  before  such  court,  and  said  witnesses 
shall  be  examined  by  said  probate  judge,  and  their 
testimony  reduced  to  writing  and  filed  by  him  in  his 
court;  provided,  that  in  all  cases  where  it  may  be 
necessary  so  to  do,  in  consequence  of  witnesses 
residing  out  of  the  jurisdiction  of  said  court,  or  who 
reside  within  such  jurisdiction  and  who  are  infirm  or 
unable  to  attend  court,  the  court  may  order  the  testi- 
mony of  such  witnesses  to  be  taken  and  reduced  to 
writing  by  some  competent  person,  which  testimony 
shall  be  filed  in  Buch  probate  court.    [50  v.  297,  g  49.] 

§5947.  On  what  proofs,  will  established.  If  the 
court,  upon  such  proof,  shall  be  satisfied  that  such 
last  will  and  testament  was  duly  executed  in  the 
mode  provided  by  the  law  in  force  at  the  time  of  its 
execution,  that  the  contents  thereof  are  substantially 
proved,  and  that  the  same  was  unrevoked  at  the 
death  of  the  testator,  and  has  been  lost,  spoliated,  or 
destroyed  subsequent  to  the  death  of  such  testator, 
or  his  becoming  incapable,  as  aforesaid,  such  court 
shall  find  and  establish  the  contents  of  such  will  as 
near  as  the  same  can  be  ascertained,  and  cause  the 
same  and  the  testimony  taken  in  the  case  to  be  re- 
corded in  said  court;  and  in  any  case  in  which  a  will 
has  been  or  may  hereafter  belost,  spoliated,  destroyed, 
mislaid  or  stolen,  after,  the  same  has  been  duly  ad- 
mitted to  probate,  but  before  it  has  been  recorded, 
the  court,  upon  notice  being  given,  as  provided  in 
5  5945  of  this  title  and  chapter,  to  persons  whose 
interest  it  may  be  to  resist  the  probate  and  record  of 
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said  will,  may  hear  testimony,  and,  if  satisfied  that 
the  contents  of  said  w;ill  have  been  subtantially 
proved,  record  said  will  as  thus  proven,  which 
record  shall  have  all  the  force  and  eflrect  of  a  record 
of  the  original  will.    [80  v.  24 ;  50  v.  297,  §  51.] 

§  5948.  Effect  of  will  so  established.  The  contents 
of  any  such  last  will  and  testament  so  found,  estab- 
lished, and  admitted  to  probate,  as  aforesaid,  shall  be 
as  effectual  to  pass  real  and  jpersonal  estate,  and  for 
all  other  purposes,  as  if  the  original  will  had  been  ad- 
mitted to  probate  and  record,  according  to  the  pro- 
visions of  this  title ;  and  such  wills  shall,  in  all  re- 
spects, be  governed  by  the  laws  in  force  relating  to 
other  wills,  not  only  as  relates  to  the  contest  of  the 
same,  but  in  all  other  matters.    [50  v.  297,  §  51.] 

Probate  is  prima /acte  evidence  of  due  attestation,  execu- 
tion and  contents,  12  O.  S.  437.   47  O.  S.  329. 


RECORD  OR  PROBATE  WHEN   RECORD  OF  WILL  DESTROYED. 

§  6949.  When  record  of  will  destroyed,  authenticated 
copy  of  the  will  and  probate  thereof  may  be  admitted  to 
record.  When  the  record  of  any  will  has  been  or 
shall  hereafter- be  destroyed,  a  copy  of  such  will  and 
the  probate  thereof  may  be  recorded  by  the  probate 
court  of  the  proper  county,  whenever  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  court  that 
said  record  has  been  destroyed,  and  whenever  it 
shall  further  appear,  by  a  certificate,  under  the  hand 
and  seal  of  the  probate  judge,  or  clerk  of  the  court 
of  common  pleas  of  the  proper  county,  that  such 
copy  is  a  true  copy  of  the  original  will  and  the  pro- 
bate thereof.     [65  v.  90,  g  1.] 

^  5950.  An  original  will  may  again  be  admitted  to 
probate.  When  the  record  of  any  will  has  been,  or 
shall  hereafter  be  destroyed,  as  aforesaid,  the  original 
will  may  be  again  admitted  to  probate  and  record  in 
the  same  manner  provided  for  the  probate  of  wills- 
[65  V.  90,  ?  2.] 

J  5951.  Or  an  authenticated  copy  of  the  will  alone  may- 
be admitted  to  record.     The  probate  court  of  any 
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county,  where  the  record  of  any  will  has  been  orshalt 
hereafter  be  desti*oyed,  may  admit  to  record  a  copy  of 
said  will,  whenever  it  shall  appear  that  such  copy 
produced  for  record  bears  the  certificate  of  any  pro- 
bate judge  or  clerk  of  the  court  of  common  pleas, 
Betting  forth  that  the  same  is  a  true  copy  of  the  will^ 
the  record  of  which  has  been  destroyed;  provided^ 
that  nothing  in  this  br.the  next  two  preceding 
sections  shall  be  so  construed  as  to  affect  the  proceed- 
ings or  extend  the  time  for  contesting  the  validity  of 
any  will,  or  for  asserting  any  rights  thereunder,  and 
the  record  provided  for  in  the  preceding  sections  shall 
show  that  the  original  record  was  destroyed,  and  the 
time  as  near  as  may  be,  when  the  will  was  originally 
admitted  to  probate  and  recorded.    [65  v.  90,  g  3.] 

?  6962.  Kotice  that  copy  has*  been  admitted  to  record 
to  be  published,  contest  of  same,  and  effect  if  not 
set  aside.  It  is  hereby  made  the  duty  of  every  pro- 
bate judge,  who  shall  admit  to  record  any  will  or  copy 
thereof,  under  the  provisions  of  either  the  three  pre- 
ceding sections,  immediately  thereafter  to  give  notice 
for  three  consecutive  weeksj  in  two  weekly  newspa- 
pers of  his  county,  if  so  many  be  published  therein, 
or  if  not,  in  one  newspaper  published  and  of  general 
circulation  therein,  stating  the  name  of  the  person, 
the  record  of  whose  will  has  been  destroyed,  and  the 
day  when  said  record  was  supplied;  and  all  persons 
interested  in  said  record  shall  have  the  right  at  any 
time  within  five  years  from  the  making  of  said  new 
record,  to  come  into  the  probate  court  of  the  proper 
county,  and  contest  the  question  whether  the  record 
thus  supplied  is  the  same  as  the  record  destroyed ; 
and  from  all  final  orders  and  decrees  of  the  probate 
court  in  such  contest,  either  party  may  appeal  to 
the  court  of  common  pleas,  in  such  manner  as  appeals 
are  now  or  hereafter  may  be  provided  for  from  the 
probate  court;  and  if  any  person  interested  in  said 
record  shall,  at 'the  time  such  record  is  supplied,  be 
under  any  legal  disability,  such  person  shall  have  the 
right  to  contest  said  record  within  two  years  from  the 
removal  of  such  disability;  and  such  new  record 
supplied,  according  to  either  of  the  three  preceding 
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sections,  shall,  unless  set  aside  in  proceedings  provi- 
ded for  in  this  section,  have  the  same  force,  effect,  and 
validity,  as  the  original  record.    [65  v.  90,  g  4.] 

REVOCATION. 

J  5953.  How  will  expressly  revoked  or  oanoeled.  A 
will  shall  be  revoked  by  the  testator  tearing,  cancel- 
ling, obliterating,  or  destroying  the  same — with  the 
intention  of  revoking  it— by  the  testator  himself,  or 
by  some  person  in  his  presence,  or  by  his  direction ; 
or  by  some  other  will  or  codicil,  in  writing,  executed 
as  prescribed  by  this  title ;  or  by  some  other  writing, 
signed,  attested",  and  subscribed,  in  the  manner  pro- 
vided bv  this  title  for  the  making  of  a  will,  but 
nothing  herein  contained  shall  prevent  the  revocation 
implied  by  law,  from  subsequent  changes  in  the  con- 
dition or  circumstances  of  the  testator.  [50  v.  297, 
^39.] 

Tearing^  cancelling^  etc.— In  order  to  constitute  a  revoca- 
tion by  tearing,  obliterating,  cancelling  or  destroying,  ttie  sign 
or  symbol  of  the  attempt  so  to  do  must  be  apparent  upon  the 
instrument  purporting  to  be  a  will,  10  O.  8.  204.    Cutting  name 


e  Ad.  &  El.  a09;  obliteration,  8  McOord  282;  7  Johns.  394;  58  Pa. 
St.  238.  Erasures  when  not,  84  Barb.  140.  Cutting  out  partic- 
ular clause  or  name  of  particular  legatee  is  a  revocation  pro 
tanto^  2  P.  &  D.  206;  401,  but  di-awing  ink  lines  through  partic- 
ular clause  is  not,  3  C.  C.  R.  110 ;  48  O.  S.  211 ;  and  under  a  similar 
statute  partial  obliteration  is  construed  not  to  have  the  effect  of 
a  revocation  jyro  tanto,  88  N.  Y.  377;  25  Hun.  537;  see  61  Md.  478. 
contra  under  other  statutes,  123  Mass.  102;  2  R.  1. 04;  22  N.  J.  £q. 
463.  Cancelling  either  duplicate  an  effective  revocation, 
11  Bull  231;  18  ves.  310;  8  C.  B.  724,  unless  testator  has  posses- 
sion of  both,  3  Hagg.  648.  Drawing  scroll  through  signature 
not  a  revocation,  60  la.  415.  What  constitutes  destruction, 
60  la.  415.  Interlined  legacies  excluded,  residue  of  will,  etc., 
sustained,  17  Bull  243. 

Intention  to  revoke  necessaiy,  otherwise  there  is  no  revo- 
'  cation,  50.  Barb.  119;  1  Add.  4.  Testator's  declaration  admissible 
as  showing.  47  O.  S.  323 :  or  rebutting  presumption  of  revoca- 
tion, 134  Mass.  252,  258.  See  63  N.  H.  475,  S.  C.  5  Am.  Prob. 
Rep.  note  p.  538;  16  Bull  1U9. 

Presumption  of  revocation  where  will  in  testator's  custody 
Is  found  mutilated  or  partially  destroyed,  3  Sw.  &  Tr.  81;  82 
Ga.  156,  but  not  when  so  found  in  another's  custody,  2  Pa.  St. 
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UO;  SHagg.  568,  or  when  will  in  testator's  custody  can  not  be 
foand.  but  the  presumption  may  be  rebutted  by  contrary  proof, 
35 N.  Y.  653;  87  Pa.  St.  67;  U  Vt.  125;  8Met.  487;  14  Ala.  474;  40 
Conn.  587.  Revocation  may  be  shown  by  proving  revocatory 
claase  in  lost  will  though  no  other  part  of  it  is  remembered, 
19  Bull  815. 

By  testator  or  some  person  in  his  presence,  etc,—De&  &  Sw. 
»0.   See  45  Barb.  438;  11  Ired.  95. 

Some  oth.er  will  or  codicil,  etc. — 16  Hun.  410;  4  Wis.  254;  55 
Md.  365;  23  N.  J.  L.  447,  must  be  totally  inconsistent,  otherwise 
it  will  only  revoke  oro  ^aw«o,  45  Mich.  241;  1  Pick  585;  28  Pa. 
St.  23;  15  N.  J.  Eq.  359;  28  Vt.  274;  7  B.  Mon.  290;  63  N.   C.  209; 

8  Cow.  56,  or  must  expressly  revoke  prior  will,  Schouler  §  417. 
A  nuncupative  will  does  not  revoke  a  written  one,  8  0. 144,  nor 
does  a  codicil  by  implication,  3  O.  S.  369.  See  52  N.  Y.  450;  65 
Md.  865;  13  Gray  108,  108;  2  Jones  Eq.  18: 17  Sim.  86;  8  Cow.  56; 

9  Cush.  291.  Whether  destruction  of  will  revokes  codicil,  see 
2  Add.  116,  229;  1  Curt.  289;  8  P.  D.  169;  L.  R.  1  P.  &  D.  72. 

Some  other  writing  signed.,  etc—Zl  Pa.  St.  246;  9  R.  I.  434; 
SBradf.  210;  1  Pick.  543;  3  Mac  Arth,  153.  See  37  Vt.  356;  2  Nott 
&McC.  272;  7  Harr.  &  J.  388;  60  Wis.  187,  S.  C.  4  Am.  Prob. 
Eep.  187,  note  p.  147. 

jSubsegttent  changes  in  condition  of  testator,  see  $$  5954  et  seq. 
Divorce  from  wife  does  not  revoke  devise  to  her,  27  O.  S.  298. 

Alterations,  in  general  require  statutory  execution  in  pres- 
ence of  witnesses,  to  opei*ate,  Schouler  $  432,  citing,  61  Md.  478; 
55  Pa.  St.  424;  4  Redf.  178.  There  must  be  a  sulficient  attesta- 
tion of  the  will  as  altered,  otherwise  it  stands  as  before.  Id, 
citing,  7  Johns.  399;  42  Me.  72;  20  Minn.  245.  Unattested  and 
unexplained  alterations  presumed  to  have  been  made  after 
execution,  5  Redf.  (N.  Y.)  544;  2  Demarest  160.  See  3  Am. 
Prob.  Rep.  note  p.  336;  subject  to  rebuttal  by  contrary  proofs 
see  72  Ala.  854;  16  Q.  B.  747.  Alterations  made  by  a  stranger 
after  due  execution  without  testator's  knowledge  do  not 
aflfect  validity  of  will  in  other  respects,  91  Pa.  St.  236.  See 
astoeffect  of  alterations,  61  Md.  478;  S.  C.  4  Am.  Prob.  Rep. 
17,  note  p.  29.  A  will  altered  by  testator  after  execution,  if  re- 
published by  a  codicil  which  refers  to  it  is  valid  and  it  may  be 
shown  by  exti'insic  evidence  that  the  alterations  were  made 
prior  to  re-publication.  12  Bull  128.  Interlineations  after  exe- 
cution excluded,  17  Bui.  243. 

i  6964.  What  shall  not  be  deemed  a  revocatioiL  A 
bond,  agreement,  or  covenant,  made  for  a  valuable 
consideration  by  a  testator,  to  convey  any  property 
devised  or  bequeathed  in  any  will  previously  made, 
shall  not  be  deemed  a  revocation  of  such  previous 
devise  or  bequest,  either  at  law  or  in  equity ,  but  such 
property  shall  pass  by  such  devise  or  bequest,  subject 
to  the  same  remedies  on  such  bond,  agreement,  or 
covenant,  for  ft  specific  performance  or  otherwise, 
against  the  devisees  or  legatees,  as  might  be  had  by 
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law  against  the  heirs  of  the  testator,  or  his  next  of 
kin,  if  the  same  had  descended  to  them.  [50  v. 
297,  i  33.] 

^  5965.  Charge  or  inoumbranoe  not  deemed  a  revo- 
cation. A  charge  or  incumbrance  upon  any  real  or 
personal  estate,  for  the  purpose  of  securing  the  pay- 
ment of  money,  or  the  performance  of  any  covenant, 
shall  not  be  deemed  a  revocation  of  anv  will  relating 
to  the  same  estate,  previously  executea ;  but  the  de- 
vises and  legacies  therein  contained  shall  pass  and 
take  effect,  subject  to  such  charge  or  incumbrance. 
150  V.  297,  i  34.] 

Charges  on  devise  bind  devisee  accepting,  17  O.  S.  288;  40  O. 
S.  591,  but  special  fund  must  first  be  exhausted,  Id.  4  O.  S.  338; 
41  O.  S.  241.  Charges  are  equitable  liens  and  bind  purchasers, 
4  O.  S.  445;  32  O.  S.  858;  40O.  S.  27,  see  $  5967  n.  Charge  on  land 
with  power  of  sale  gives  purchaser  good  title,  23  O.  S.  646. 

J  5956.  Conveyance,  etc.,  altering  but  not  divesting 
estate,  not  a  revocation  unless,  bto.  A  conveyance, 
settlement,  deed,  or  other  act  of  the  testator,  by  which 
his  estate  or  interest  in  property  previously  devised 
or  bequeathed  by  him,  shall  be  altered,  but  not 
wholly  divested,  shall  not  be  deemed  a  revocation  of 
the  devise  or  bequest  of  such  property,  but  such  devise 
or  bequest  shall  pass  to  the  devisee  or  legatee,  the  actual 
estate  or  interest  of  the  testator,  which  would  other- 
wise descend  to  his  heirs,  or  pass  to  his  next  of  kin ; 
tinless,  in  the  instrument  by  which  such  alteration  is 
made,  the  intention  is  declared,  that  it  shall  operate 
as  a  revocation  of  such  previous  devise  or  bequest. 
[50  V.297,  ?  35.] 

The  will  attaches ^ro  tanto  to  any  part  of  the  estate  undisposed 
of  and  carries  it  to  the  devisees,  11  O.  287.  Testator  can  not 
control  descent  of  intestate  property,  1  O.  S.  279. 

^  5957.  When  provisions  of  instrument  are  inconsist- 
ent with  terms  of  will — effect.  But  if  the  {provisions  of 
the  instrument  by  which  such  alteration  is  made,  are 
wholly  inconsistent  with  the  terms  and  nature  of  such 
previous  devise  or  bequest,  such  instrument  shall 
operate  4»  a  revocation  thereof,  unless  such  previa- 
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ions  depend  on  a  condition  or  contingency,  and  such 
condition  be  not  performed,  or  such  contingency  do 
not  happen.    [50  v.  297,  §  36.] 

i  5958.  Marriage  of  woman  does  not  revoke.  A  will 
executed  by  an  unmarried  woman,  shall  not  be 
deemed  revoked  by  her  subsequent  marriage.  [50  v. 
297,  §37.]  ^        ,  ^ 

1 5959.  Bevocation  by  birth  of  child.  If  the  testator 
had  no  children  at  the  time  of  executing  his  will,  but 
shall  afterward  have  a  child  living,  or  born  alive  after 
his  death,  such  will  shall  be  deemed  revoked,  unless 
provisions  shall  have  been  made  for  such  child  by 
some  settlement,  or  unless  such  child  shall  have  been 
provided  for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  pro- 
vision, and  no  other  evidence  to  rebut  the  presump- 
tion or  revocation  shall  be  received.  [50  v.  297,  ?  38.] 

That  testator  survives  the  child  does  not  revive  the  will,  9  O. 
S.  383.  Under  the  act  of  1824  it  was  held  that  the  birth  of  tes- 
tator's child  after  the  probate  of  the  will  revokes  it,  15  O.  8. 
324.  Devise  of  real  estate  to  wife  for  life,  and  after  her  death  to 
the  heirs  of  her  body  begotten.  Child  bom  after  execution  of 
will  is  not  provided  for,  46  O.  8.  234.  A  reversionary  interest, 
■whether  vested  or  contingent,  i  s  not  a  provision  for  an  after-born 
child.  Tolsave  a  will  from  the  revocation  provided  by  the  act, 
provision  must  be  express  and  specific,  Id.  If  a  will  valid 
when  it  is  executed  is  afterwards  revoked  by  the  testator  him- 
self in  any  of  the  modes  pointed  out  in  g  5953  or  revoked  by 
©Deration  of  law  under  this  section  and  should  nevertheless  be 
aamitted  to  probate  and  record,  any  person  interested  in  having 
It  set  aside  may  contest  its  validity,  3  C.  C.  92. 

^  5960.  DeBtmction  of  seoond  will  not  to  revive  first, 
unless,  etc.  If,  after  the  making  of  a  will,  the  testator 
shall  duly  make  and  execute  a  second  will,  the 
destruction,  canceling,  or  revocation  of  sucn  second 
will  shall  not  revive  the  first  will,  unless  it  appear  by 
the  terms  of  such  revocation  that  it  was  his  intention 
to  revive  and  give  effect  to  his  first  will ;  .or  unless, 
after  such  destruction,  canceling,  or  revocation,  he 
shall  duly  re-publish  his  first  will.      [50  v.  297,  ?  40.] 

12  Ball  12;  134  Mass.  256. 

i  596L  Child  absent,  reported  dead,  or  bom  after  will 
made  to  have  portion  of  estate— how  portion  raised. 
When  a  testator,  at  the  time  of  executing  his  will, 
shall  have  a  child  absent  and  reported  to  be  dead,  or 
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having  a  child  at  the  time  of  executing  the  will,  shall 
afterward  have  a  child  who  is  not  provided  for  in  the 
will,  the  absent  child,  or  the  child  born  after  the  exe- 
cution of  the  will,  shall  take  the  same  share  of  the 
estate,  both  real  and  personal,  that  he  woiild  have 
been  entitled  to  if  the  testator  had  died  intestate; 
toward  raising  which  portion  the  devisees  and  lega- 
tees shall  equally  contribute,  in  proportion  to  the 
value  of  what  they  shall  respectively  receive  under 
the  will,  unless,  in  consequence  of  a  specific  devise  or 
bequest,  or  of  some  other  provisions  in  the  will,  a 
different  apportionment  among  the  devisees  and  lega- 
tees shall  be  found  necessary,  in  order  to  give  effect 
to  the  intention  of  the  testator,  as  to  that  part  of  the 
estate  which  shall  pass  by  the  will;  provided,  that  if 
such  child,  supposed  to  be  dead  at  the  time  of  the 
execution  of  the  will,  shall  have  a  child  or  children 
provision  for  whom  is  made  by  the  testator,  the  other 
legatees  and  devisees  shall  not  be  required  to  con- 
tribute, but  such  child,  supposed  to  have  been  dead, 
shall  take  the  provision  made  for  his  child  or  children 
by  the  testator,  or  such  part  thereof  as  the  circum- 
stances of  the  case,  in  the  opinion  of  the  court  of 
proper  jurisdiction,  may  think  just  and  equitable. 
[50  V.  297,  §  41.] 

Common  pleas  has  jurisdiction,  22  O.  S.  190. 

g  6962.  Advanoements  to  be  taken  into  account  in. 
Bucli  settlement.  In  settling  the  extent  of  the  claim 
of  any  child,  as  provided  for  in  the  preceding  section, 
any  portion  of  the  estate  of  the  testator  received  by  a 
party  interested,  by  way  of  advancement,  shall  be 
deemed  a  portion  of  the  estate,  and  charged  to  the 
party  who  has  received  the  same.     [50  v.  297,  ?  42.] 

^il69  etseq. 

ELECTION  BY  WIDOW  OR  WIDOWER. 

J  5963.  Citation  to  widow  or  widower  to  make  election. 
If  any  provision  be  made  for  a  widow  or  widower 
in  the  will  of  the  deceased  consort,  the  probate  court 
shall,  forthwith,  after  the  probate  of  sucn  will,  issue  a 
citation  to  such  widow  or  widower  to  appear  and  elect 
whether  to  take  such  provision  or  to  be  endowed  of 
the  lands  of  the  deceased  consort  and  taks  the  die- 
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tributive  share  of  the  personal  estate ;  and  such  elec- 
tion shall  be  made  within  one  year  from  the  date  of 
the  service  of  the  citation  aforesaid;  provided,  that 
such  widow  or  widower  may,  at  any  time  before  the 
I)eriod  of  such  election  has  expired  file  [his  or]  her  pe- 
tition in  the  court  of  common  pleas  for  the  proper 
county,  making  all  persons  interested  in  said  will  de- 
fendants to  such  petition,  asking  a  construction  of  the 
provisions  of  said  will  in  her  or  his  favor,  and  to  have 
the  advice  of  said  court,  or  of  the  proper  aj)pellate  court 
on  appeal  thereon ;  and  if  proceedings  for  such  advice, 
or  proceedings  to  contest  the  validity  of  such  will  be 
commenced  within  such  year,  the  widow  or  widower 
shall  be  entitled  to  make  election  within  three  months 
after  such  proceedings  shall  have  been  finally  dis- 
posed of,  arid  said  will  shall  not  have  been  set  aside ; 
but  the  widow  or  widower  shall  not  be  entitled  to 
both  dower  and  the  provisions  of  the  will  in  her  or 
his  favor,  unless  it  plainly  appears  by  the  will  to 
have  been  the  intention  that  the  widow  or  widower 
should  have  such  provision  in  addition  to  the  dower 
and  such  distributive  share.  [91  v.  204,  77  v.  307 ;  55 
v.36,H3.] 

The  provisions  of  this  section  as  last  amended,  apply  to  pend- 
ing proceedings. 

Entry  ordering  citation^  etc.— In  the  matter  of  the  estate  of , 

deceased.  The  last  will  and  testament  of ,  late  of  said  coun- 
ty, deceased,  having  been  duly  admitted  to  probate  and  record 
by  the  probate  court  within  and  for  said  county,  and  it  appear- 
ing to  the  court  that  said  deceased  left  a ,  and  that  provis- 
ions have  been  made  for  said in  said  will :  It  is  now  ordered 

that  a  citation  issue  to  said widow of  said  deceased  to 

be,  and  appear  before  the  Judge  of  the  probate  court  of  said 

county,  at  the  court  house  in ,  within  twelve  months  after 

service  of  this  writ,  then  and  there  to  elect  whether will 

take  the  provision  made  for by  said  will,  or  be  endowed  of 

the  lands  of said  deceased and  take distributive 

share  of personal  estate. 

Citation  to  xoidowy  eic— The  State  of  Ohio, County,  ss.    To 

the  Sheriff  of  the  County :  You  are  commanded  to  notify  A  B, 
widow  of  C  D  deceased,  that  the  last  will  and  testament  of  C  D, 
late  of  said  county,  deceased,  has  been  duly  admitted  to  probate 
and  record  by  the  probate  court  within  and  for  said  county. 

And  cite  the  said  A  B,  widow  of  said  C  D  deceased,  to  be  and 
appear  before  the  judge  of  the  probate  court  of  said  county,  at 

the  courthouse  in ,  within  twelve  mouths  after  service  of  this 

writ,  then  and  there  to  elect  whether  she  will  take  the  provision 
made  for  her  by  said  will,  or  be  endowed  of  the  lands  of  said 
deceesed,  and  take  her  distributive  share  of  his  persona^  estate. 
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-    And  of  this  writ  make  due  service  and  return  to  our  said 
court  forthwith. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  the  probate  court  at .  this day  of , 

A.  D.  189—.  ,  Probate  Judge. 

By ,  Deputy  Clerk. 

,  i2e<Mm.— Received  this  writ  on  the day  of ,  A.  D.  189—, 

and  on  the day  of ,  A.  D.  189—,  I  served  A  B,  widow  of 

C  D  deceased,  with  a  true  copy  of  the  within  summons  by  deliv- 
ering the  same  to  A  B  personally. ,  Sheriff. 

By ,  Deputy. 

Her  year  in  which  to  elect  begins  from  service  of  citation,  84 
O.  S.  164.  The  act  does  not  apply  to  foreign  wills,  21  O.  S.  56.  A 
divorced  widow  can  not  elect,  27  O.  S,  298.  Where  dower  ia 
barred  by  jointure  election  is  not  necessary,  34  O.  S.  164,  but 
her  share  of  intestate  property  is  not  affected  by  her  election, 
14  O.  S.  506.  Her  election  must  be  made  if  bequest  is  not  in  lieu 
of  dower,  33  O.  S.  95.  Where  a  widow  without  following  the 
forms  prescribed  by  law  for  making  her  election  to  take  under 
the  will  sets  up  no  claim  for  dower,  but  actually  and  in  fact 
takes  under  the  will,  and  for  a  series  of  yeare  has  the  use  and 
occupancy  of  the  property  devised,  she  is  barred  of  her  dower 
and  estopped  to  deny  her  election  to  take  under  the  will,  6  0.8. 
481.  So  also  where  the  widow  with  the  full  knowledge  and/MJ- 
quiescenceof  the  heirs  and  devisees  of  the  testator  sets  up  no 
claim  for  dower  but  actually  takes  possession  and  has  the  use 
and  occupancy  of  the  pi*operty  devised  to  her  under  the  will 
for  a  series  of  years;  after  the  prpbate  of  the  will  the  heirs  or 
devisees  are  estopped  to  deny  the  election  of  the  widow  to  take 
under  the  will,  20  O.  S.  184;  33  O.  S.  213.  And  where  the  pro- 
visions of  the  will  include  dower,  if  the  widow  actuallv  accepts 
thepi*ovisions  made  for  her,  and  then  dies  without  malving  the 
statutory  election  in  court,  and  without  being  cited  to  appear 
in  court  for  that  purpose,  she  will  be  held  to  have  taken  under 
the  will,  and  her  representatives  will  be  entitled  to  no  part  of 
the  personal  estate  except  that  given  to  her  in  the  will,  19  O.  S. 
490.  She  Is  not  estoppea  by  her  election  from  claiming  as  heir, 
16  O.  S.  353.  When  she  elects  to  be  endowed  of  the  lands  of  her 
husband  instead  of  under  the  will,  the  devisees  who  are  pre- 
judiced by  such  election  are  equitabW  entitled  to  comnensa- 
tion  out  of  the  rejected  provisions  made  for  her  in  the  will,  21 
O.  S.  56;  2  D.  282.  Her  election  formally  made  and  entered 
upon  the  journal  at  the  instance  of  the  widow  can  not  after- 
ward and  within  a  year  from  the  service  of  a  citation  be  set 
aside  at  pleasui*e,  11  O.  S.  386.  Provision  by  deed  in  lieu  of 
dower  mav  be  waived  by  her  and  dower  claimed,  39  O.  S.  642. 
Second  marriage  forfeits  her  right  if  the  will  so  pi*ovides,  19  0. 
S.  24.  Election  bars  dower  in  land  previously  mortgaged,  45 
O.  S.  203.  Dower  covers  no.part  of  her  separate  estate,  4  C.  C.  510. 
Her  acts  may  be  an  election,  and  she  must  have  notice,  2C.  C. 
2441.  Quaere  whether  citation  must  issue  when  no  provision  is 
made  by  will  for  widow.  28  Bull  161,  197.  Widower  shall  not  be 
entitled  to  both,  etc.,  6  C.  C.  576. 

1 6964.  Election  or  non-eleotion,  effect.  The  electioa 
of  the  widow  or  widower  to  take  under  the  will,  shall 
be  made  in  person,  in  the  probate  court  of  the  proper 
county,  except  as  hereinafter  provided ;  and  on  thfr 


207  ELECTION  BY  WIDOW  OR  WIDOWER.  §  5965 

application  by  a  widow  or  widower  to  take  under  the 
will,  it  shall  be  the  duty  of  the  court  to  explain  the 
provisions  of  the  will,  the  rights  under  it,  and  by  law 
in  the  event  of  a  refusal  to  take  under  the  will.  The 
election  of  the  widow  or  widower  to  take  under  the 
will  shall  be  entered  upon  the  minutes  of  the  court ; 
and  if  the  widow  or  widower  shall  fail  to  make  such 
election,  the  widow  or  widower  shall  retain  the 
dower,  and  such  share  of  the  personal  estate  of  the 
deceased  consort  as  the  widow  or  widower  would  be 
entitled  to  by  law  in  case  the  deceased  consort  had 
died  intestate,  leaving  'children.  If  the  widow  or 
widower  elect  to  take  under  the  will,  the  widow  or 
widower  shall  be  barred  of  dower  and  such  share,  and 
take  under  the  will  alone,  unless,  as  provided  in  the 
next  preceding  section ;  but  such  election  bv  the  ■ 
widow  or  widower  to  take  under  the  will  shall  not 
bar  the  light  to  remain  in  the  mansion  of  the  de- 
ceased consort,  or  the  widow  to  receive  one  year's 
allowance  for  the  support  of  herself  and  children,  as 
provided  by  law,  unless  the  will  shall  expressly  other- 
wise direct     [86  v.  188.] 

Probate  judge  need  not  advise  her  as  to  her  rights  as  heir. 
16  0.  S.  353.  The  entry  of  an  election  by  a  widfow  need  not 
show  affirmatively  that  the  judge  had  explained  to  her  the 
provisions  of  the  will,  etc.,  for  in  the  absence  of  an  averment 
or  proof  to  the  contrary,  such  explanation  will  be  presumed. 
11 0.  S.  386.  Such  election  when  made  and  recorded  can  be 
vaca^ted  only  by  petition  to  the  common  pleas  or  other  court 
having  general  equity  Jurisdiction,  Id.  Her  election  must  be 
made  m  person  and  with  full  knowledge  on  her  part,  37  O.  S. 
4fi0.  Her  representatives  can  not  elect  for  her.  id.  She  can 
not  have  both  bequest  and  dower.  33  O.  S.  572.  She  can  claim 
year's  support,  etc.,  though  the  will  expressly  state  that  the 
provision  made  for  her  therein  shall  be  in  lieu  of  dower  and 
all  other  claims  against  the  estate  of  testator.  3  O.  S.  369.  She 
may  either  personally  occupy  mansion  house  or  rent  it  as  she 
chooses.  28  0. 8. 134.  See  g  6040  and  note  g  (5043.  The  statute  doea 
not  refer  merely  to  the  personal  property  ks  to  which  the  de- 
ceased consort  died  testate,  but  to  all  the  personalty,  6  C.  C.  575. 
^  6965.  If  person  unable  to  appear  or  non-resident  of 
eonnty,  how  election  taken.  If  the  widow  or  widower 
of  the  testator  shall  he  unable  to  appear  in  court  by 
Wason  of  ill  health,  or  is  not  a  resident  of  the  county 
in  which  such  election  is  required  to  be  made,  the 
probate  court  shall,  on  an  application  made  in  behalf 
of  such  person,  issue  a  commission,  with  a  copy  of  the 
will  annexed,  directed  to  any  suitable  person,  to  take 
the  election  of  such  widow  or  widower,  to  accept  the 
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Erovisions  of  such  will  in  lieu  of  the  provisions  made 
y  law ;  and  it  shall  be  the  duty  of  the  court  in  such 
commission  to  direct  such  person  to  explain  the  rights 
of  such  widow  or  widower  under  the  will,  and  by 
law.    [86  V.  188.] 

§  5966.  How  election  made  for  insane  or  imbecile 
widow,  etc.  If  the  widow  or  widower  of  any  tes- 
tator shall  be  unable  to  make  an  election  by  reason 
of  unsoundness  of  mind,  the  probate  court,  shall,  aa 
soon  as  the  facts  come  to  the  knowledge  of  the  court, 
at  any  time  within  one  year  after  the  death  of  the  testa- 
tor, appoint  some  suitable  person  to  ascertain  the  value 
of  the  provision  made  by  the  testator  for  such  widow 
or  widower,  in  lieu  of  the  provisions  made  by  law,  and 
*the  value  of  the  rights  by  law  in  the  estate  of  the  de- 
ceased consort ;  and  if  the  court  shall  be  satisfied,  on 
the  return  of  the  report  of  the  person  appointed  to 
make  such  investigation,  that  the  provision  made  by 
testator  for  the  widow  or  widower,  in  the  will,  is  more 
valuable  and  better  than  the  provision  by  law,  the 
court  shall  record  upon  its  minute  book  an  entry  that 
such  insane  or  imbecile  widow  or  widower,  by  virtue 
of  the  proceedings  herein  provided,  elects  to  take 
under  the  will  of  the  deceased  consort,  which  elec- 
tion, when  so  entered,  shall  have  the  same  force  and 
effect  as  an  election  made  by  one  not  under  such  dis- 
ability.   [86  V.  188 ;  50  v.  297,  §  46.] 

CONSTRUCTION   AND  OPERATION. 

J  5967.  Bights  of  purchaser  without  knowledge  of  foreign, 
will — Ho  contest  of  foreign  will — Effect,  if  set  aside  in  for- 
eign State.  The  title  of  any  bona  fide  purchaser,  without 
knowledge  of  a  will,  to  any  land  situated  in  this  state, 
derived  from  the  heir  or  heirs  of  any  person  not  a 
resident  of  this  state  at  the  time  of  his  or  her 
death,  shall  not  be  defeated  by  the  production  af  the 
will  of  such  decedent,  unless  such  will  shall  be  offered 
for  record  in  this  state  within  four  years  from  the 
final  probate  and  establishment  of  such  will  in  the 
state  or  territory  in  which  it  may  have  been  admitted 
to  probate:  provided,  that  the  rights  of  infants, 
married  women  or  persons  of  insane  mind  and  mem- 
ory, shall  not  be  concluded  by  any  delay  or  failure  to 
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record  such  will  in  this  state,  until  two  years  after 
their  respective  disabilities  are  removed ;  provided, 
further,  that  no  proceeding  shall  be  had  in  this  state 
to  contest  a  will  executed  and  proved  according  to  the 
law  of  any  state  or  territory  or  the  United  States,  or 
of  any  foreign  country,  relative  to  property  in  this 
state;  but  if  the  said  will  shall  be  set* aside  in  the 
fitate,  territory  or  country  in  which  it  is  executed  and 
proved,  the  same  shall  be  held  of  no  validity  in  this 
state  as  to  all  persons  claiming  under  said  will,  with 
notice  of  the  same  being  set  aside,  as  aforesaid ;  and 
as  to  all  other  persons,  from  the  time  that  an 
authenticated  copy  of  the  final  order  or  decree  setting 
the  same  aside,  is  filed  in  the  office  of  the  probate 
judge  of  the  county  in  which  said  will  is  recorded. 
150  V.  297,  §52.] 

This  section  has  reference  to  such  foreign  wills  as,  when 
made  and  proved  in  conformity  to  the  foreign  law,  are  by  tlio 
laws  of  this  state,  valid  to  dispose  of  property  therein  situated, 
and  does  not  apply  to  cases  arising  under  former  laws,  of  wills, 
vahd  where  made  but  inoperative  here  because  not  executed  in 
conformity  to  our  law.    17  O.  S.  171. 

Construction,— A  will  in  general  speaks  from  the  death  of 
testator,  29  O  S.  488:  31  O.  S.  657;  41  O.  S.  113.  A  will  of  per- 
sonalty is  governed  by  the  law  of  the  testator's  last  domicile,  8 
0. 144;  a  will  of  realty  by  the  law  of  its  location,  21  O.  S.  66, 
(see  14  O.  368)  in  force  at  the  date  of  death,  2  D.  444. 

Rules  for  consti*uin^  the  language  of  a  will  are  less  rigid 
than  in  i*egai*d  to  other  instruments,  15  O.  8. 108.  It  is  not  nec- 
essarily to  be  viewed  technically  and  with  strict  grammatical 
accuracy,  but  sensibly  and  liberally  in  order  to  give  effect  to  in- 
tention. Id.  4  O.  S.  351;  17  O.  8.  697;  24  O.  8.  416.  The  sole  pur- 
pose of  the  court  should  be  to  carry  out  the  intention  of  the  tes- 
tator, 25  O.  8.  477;  that  is  the  controlling  consideration,  3  O. 
157;  15  O.  569;  2  O.  8.  380;  1  O.  8.  279;  32  O.  8.  1;  18  O.  8.  227. 
Such  intention  must  be  ascertained  from  the  words  contained 
in  the  will.  26  O.  8. 477.  Woi-ds  contained  in  a  will  if  technical 
must  be  taken  in  their  technical  sense,  Id.  if  not  technical  in 
their  ordinary  sense,  Id.;  32  O.  8. 1,  unless  it  appear  from  the 
context  that  they  were  used  by  the  testator  in  some  secondary 
sense,  25  O.  8.  477.    When  void  for  uncertainty.    45  O.  S.  464. 

The  entire  will  must  be  constrtied  as  a  whole  and  effect 
given  to  every  part  if  possible.  17  0. 171;  25  O.  8.  477, 668;  17  O. 
S.597;  IS  Id.  9b;  3  0. 167.  A  later  clause  in  a  will  must  be 
deemed  to  affirm,  not  to  contradict  an  earlier  clause,  if  such 
constnictlon  can  fairlv  be  given,  Schouler  on  Wills,  g  474;  for 
in  construing  doubtful  language  that  interpretation  should  be 
prefen-ed  wnich  gives  consistency  to  the  whole  will,  rather 
than  one  which  works  inconsistency.  Id.  and  the  rule  that  the 
last  clause  shall  .govern,  should  be  tne  last  rule  applied,  2  O,  S. 
380. 
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Hepugnancy.— Since  a  will  is  to  be  expounded  favorably,  3  O, 
157;  19  O.  328,  when  it  is  open  to  two  constructions  th*e  one 
consistent  and  the  other  repugnant  to  law,  or  one  which 
will  give  eflfect  to  the  whole  instrument  and  the  other  will  de- 
stroy a  part,  the  former  must  always  be  adopted^  14  O.  S.  251: 
88  O.  S.  128.  Repugnancies  should  be  reconciled  if  possible,  19 
O.  S.  490;  2  O.  S.  380.  A  repugnancy  which  will  justify  the  re- 
jection of  a  word  or  clause  from  a  will  must  arise  from  the  face 
of  the  will  itself  and  can  not  be  created  or  supplied  by  exti'a- 
neous  proof,  20  O.  S.  650.  Such  a  repugnancy  however,  need 
not  necessarily  arise  between  the  word  or  clause  to  be  rejected 
and  some  other  distinct  word  or  clause,  but  may  consist  in  the 
fact  that  the  word  or  clause  to  be  rejected  is  in  conflict  with  the 

f general  tenor  and  scope  of  the  will  Including  as  well  its  imp- 
ications  and  omissions  as  its  positive  provisions:,  Id.  See  10 
O.  S.  307;  13  O.  S.  95;  19  O.  S.  490;  20  O.  S.  550;  21  O.  S.  527;  37  O. 
S.  126;  3  O.  498. 

Intestacy  never  presumed.— ^^ It  is  a  settled  rule  of  construc- 
tion that  a  testator  is  never  presumed  to  intend  to  die  intestate 
as  to  any  part  of  his  estate  to  which  his  attention  seems  to  have 
JDeen  directed;  and  a  court  of  equity  will  put  such  construction 
upon  equivocal  words  as  to  pi*event  such  a  result,"  8  O.  S.  869, 
8^;  17  O.  S.  396;  250.S.  668;  34  O.  S.  852;  19  O.  328. 

Precedents.— ''^WiUa  are  so  unlike  in  their  terms  and  the  cir- 
cumstances surrounding  a  testator  so  unlike  in  their.f  acts  that 
the  decision  in  one  case  is  not  apt  to  aid  in  the  determination  of 
subsequent  cases,"  44  O.  S.  530,  see  17  O.  171;  15  O.  S.  703. 

Codicil  and  Will  to  be  construed  together  as  part  of  one  in- 
strument, 3  0,S.  369;  16'0.  S.  586;  20  O.  810. 

Construction  of  tt;orefs.— "Debts"  include  ec^Tiiltable  claims, 
44  O.  S.  333.  "Heirs,"  construed  children,  10  O.  S.  307;  2  D.  460; 
26  O.  S.  409,  construed  legatees,  3  O.  S.  369;  43  O.  S.  213;  con- 
strued "next  of  kin"  and  not  wife,  33  O.  S.  572;  construed  as  a 
word  of  limitation  and  not  of  purchase,  32  O.  S.  1;  83  O.  S.  128. 
"Issue"  does  not  include  bastards,  11  O.  S.  181.  "Now  living" 
does  not  include  posthumous  child,  16  O.  S.  29.  "Die  without 
issue."  construed  without  issue  living,  6  O.  S.  568;  12  O.  S.  320. 
See  27  Bull  313.  "  Unmarried,"  that  person  never  had  been  mar- 
ried, 31  Eng.  Law  &  Eq.  547,  but  see  10  Bull  389.  "  Surviving  chil- 
dren," means  surviving  at  testator's  death,  290.  8.488.  '*  Or  "and 
"and,"  convertible,  2  O.  S.  241.  "All  my  property"  includes 
realty,  4  W.  L.  M.  627.  "Household  furniture^*  includes  por- 
traits, 2  A.  L.  R.  489.  Right  to  "have  a  home"  does  not  include 
right  to  maintenance,  19  O.  282.  "Sons  and  daughters,"  do  not 
include  granddaughters,  12  Bull  135.  "-Moneys"  12  Bull"  167. 
Bequest  to  "my  wife,"  former  wife  living,  second  wife  in- 
tended, 13  Bull  112.  "Death"  means  natural,  not  civil  death, 
14  Bull  153.  "House,"  canies land,  4  Pa.  St.  93.  "Farm,"  40 X. 
J.  L.  402;  9  East.  448.  "Mortgages"  5  De  G.  &  S.  644;  6  Mad. 
371.  "Effects,"  personalty  only  unless  contrary  intent,  2  M. 
&  S.  448,  may  include  land,  89  N.  C.  447.  "All  the  residue" 
passes  real  rind  personal  property,  80  Mo.  414;  1  Wash.  45. 
"Re?atives,"  those  who  would  take  under  the  statutes  of  distri- 
bution or  descent.  8chouler  g  537;  11  S.  &  R.  108.  See  60  Md. 
198;  3  Am.  Prob.  Rep.  note,  p,  587.  "Heirs"  may  include 
jfrandchildren,  38  O.  S.  328.  "  All  my  worldly  goods"  does  n^ 
include  real  estate,  78  Mo.  212.  Husband  not  "neir"  or  "next  ok 
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kin"  of  wife,  106  Pa.  St.  176;  4  Am.  Prob.  Rep.  irote  p.  179. 
Widow  not  "heir"  of  husband,  106  Pa.  St.  216.  ^••What  re- 
-aains,"  "if  anything  remaining,"  4  Am.  Prob.  Rep.  note  p.  271. 
Children,"  "grandchildren,"  94  Ind.  403.  "Ready  money,'* 
92  N.  Y.  228.  "Legacv,"  "Devise,"  8  Am.  Prob.  Rep.  176. 
Bonds  included  under  ♦'^bank  stock,"  90  N.  C.  629.  "My  next  of 
kin  who  may  be  needy,"  13  Bull,  441.  "Household  eflfects, 
woks  and  papers,"  etc.,  held  to  include  note  and  savings  bank 
bopic,  14Bull  29,  "Widow,"  "husbandless,"  23  Bull  269;  "To 
my  daughter  and  her  children,"  29  Bull  384 ;  '*  Use  "  of  property 
during  natural  life  time,  7  C.  C.  426 ;  "  Heirs  of  her  body,^'  '*  chii- 
dn>n."4C.  C.2M. 

See  $  $  6913,  5915,  n. 

Conditions  restraining  alienation  void,  36  O.  S.  506;  11  Bull 
67,71;  207.  Condition  excluding  testator's  "heir,  who  goes  to 
law  to  break  his  will"  from  any  share  of  his  estate  valia.  For- 
feited legacy  passes  to  residuary  legatees  without  express  words, 
19  O.  S.  546;  see  3  Am.  Prob.  Rep.  note,  p.  210.  Limitations 
prefeh-ed  to  conditions  in  doubtful  cases,  6  O.  S.  480;  24  O.  S. 
416;  2  O.  S.  880.  Condition  that  widow  shall  not  marry,  valid, 
91  Ind.  266;  97  Ind.  670;  35  Pa.  St.  100;  11  Bull  50;  or  widower, 

1  Ch.  D.  339;  35  Pa.  St.  100;  59  Md.  231;  3  Am.  Rep.  note  371.  And 
a  condition  to  marry  or  not  to  marry  a  certain  person  or  clasa 
o!  persons,  4  D.  F.  &  J.  524;  23  N.  J.  Eq.  229;  11  Ch.  D.  959.  Or 
without  consent  of  specified  person,  10  Ves.  230.  Condition  in 
general  restraint  of  maiTia^e  void,  10  Gray  581.  As  to  benefi- 
ciaries' connection  with  priesthood,  4  Am.  Prob.  Rep.  303. 
Conditions  void  as  against  public  policy,  4  Am.  Prob.  Rep.  452. 

i?vidence.— Parol  evidence  can  not  be  admitted  to  alter, 
contradict  or  control  the  words  of  a  will,  18  O.  247.  Wills  are 
to  be  construed  fi-om  the  written  language  of  the  instiniment, 
and  not  by  extrinsic  evidence,  20  O.  492;  but  extrinsic  evidence 
may  be  received  to  show  the  circumstances  under  which  a  will 
was  made.  The  testator  having  used  the  phrase,  "my  two 
farms,"  such  evidence  may  be  introduced  to  snow  the  situation 
of  the  land  and  the  manner  in  which  it  had  been  used  and 
treated  in  order  to  ascertain  whether  a  disconnected  piece  of 
woodland  was,  in  fact,  a  part  of  one  of  the  "two  farms,"  so  aa 
to  pass  under  the  devise,  32  O.  S.  313.  Where  thei'e  is  another 
person  beaiinsc  the  same  name  as  the  legatee,  16  L.  J.  Ch.  484; 

2  M.  &  W.  129,  or  another  piece  of  property  of  the  same  de- 
scription as  that  devised,  Green  Ev.  $290,  evidence  is  admissi- 
ble to  show  the  pei'son  or  property  intended.  Latent  ambiguity 
as  to  person  of  devisee,  see  3  Am.  Prob.  Rep.  note,  p.  558.  Parol 
evidence  admissible  to  prove  intention  of  testator,  11  Bull  127. 
Declarations  by  a  testator  to  the  scrivener  of  the-  will  with 
proof  of  the  provisions  of  a  will  of  the  testator  from  which  the 
will  in  question  was  copied  are  not  admissible  to  explain  con- 
flicting provisions  of  the  will  itself,  3  C.  C.  R.  152. 

Precatory  Words,— A  bequest  made  absolutely  to  a  husband 
with  the  declaration  that  testatrix  had  full  faith  that  he  would 
properly  provide  for  the  niece  and  nephew  of  her  deceased 
brother,  whom  "we  have  undertaken  to  raise  and  educate,'* 
&e  children  being  in  frail  health,  will  create  a  precatory  trust 
for  the  benefit  of  these  children,  19  Bull  162.  See  generally,  4  Am. 
Prob.  Rep.  note  p.  55;  3  Id.  note,  p.  538;  12  Bull  252. 

Residuary  CtoM«e.— Consti'uction  of  generally,  39  O.  S.  849. 
Distribution  per  stirpes  or  per  capita^  10  Bull  318.  In  case  of 
death  of  children,  leaving  no  heirs,  etc.,  40  O.  S.  363.  Devise 
dothmg  executor  with  power  of  sale,  11  Bull  145,.  177.    To 
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ffrandchildren  of  residuary  estate,  in  case  of  death  without  is- 
sue, to  other  grandchildren,  41  O.  S.  113.  By  what  words  devi- 
sees take  per  capita,  4ST).  S.  213. 

Charges.— '•'•The  personal  estate  is  the  primary-  fund  for  the 
payment  of  debts  and  legacies.  If  the  testator,  therefore,  gives 
a  legacy  without  specifying  who  shall  pay  it  or  out  of  what 
fund  it  shall  be  paid,  the  presumption  is  that  he  intended  it 
should  be  paid  out  of  his. personal  estate:  and  if  that  is  not 
jsufficient,  the  legacy  fails,"  7  Paige  421 ;  17  O.  S.  568 ;  6  C.  C.  303; 
19  Bull  271.  Charges  on  devise  bind  devisee  accepting,  17  0.  S. 
288.  See  40  O.  S.  27 ;  g  5956,  n.  What  necessary  to  constitute  a 
charge  on  land,  95  Pa.  St.  305;  3  Am.  Prob.  Rep.  note,  p.  25. 
Dower  in  land  charged  with  payment  of  legacy,  39  O.  S.  172. 
Limitation  of  action  for  recovery  of  unpaid  installments  of  leg- 
acy charged  on  land,  40  O.  S.  27 ;  see  11  Bull  247.  When  from  all 
the  iterms  and  the  entire  scope  of  the  will  it  appears  that  the 
testator  intended  to  charge  property  in  the  hands  of  his  imme- 
diate devisee  with  a  trust  in  favor  of  third  persons,  courts  will 
give  effect  to  that  intention,  whether  the  terms  used  by  the  tes- 
tator be  informal  depositive,  peremptory,  or  precatory  only,  5 
€.  C.  239 

Discretion  of  executor,  etc— Where  the  payment  of  a  legacy 
depends  upon  the  discretion  of  the  executor  of  a  will,  the 
legatee  can  not  recover  it  for  himself  and  it  can  not  be  subjected 
to  the  payment  of  his  debts,  9  Bull  292.  Discretion  as  to  direc- 
tion of  sale,  13  Bull  85,  as  to  payment  of  widow's  allowance,  U 
Bull  29.    Power  to  sell  can  not  be  delegated,  37  O.  S.  282. 

Election,— Where  a  devise  of  real  estate  is  upon  condition 
that  the  devisee  shall  pay  a  sum  of  money  for  the  use  of  other 
beneficiaries,  the  acceptance  by  the  devisee  of  a  legacy,  ffiven 
without  condition,  by  a  separate  distinct  and  independent  clause 
of  the  will,  does  not  of  itself  constitute  an  election  to  take  such 
<levise,3C.C.R.l]9.  Generally  3  Am.  Prob.  Rep.  note  p.  497.  De- 
visee's right  of  does  not  pass  to  creditor,  31  O.  S.  144. 

LUnitations  over  of  i*eal  or  personal  property  by  way  of  ex- 
ecutory bequest  or  devise  valid  and  pass  the  fee,  12  O.  S.  830,; 
37  O.  S.  363,  see  33  O.  S.  99;  38  O.  S.  538. 

Provision  for  adopted  dattghter  who  subsequently  married 
and  was  supported  by  husband  held  could  not  be  claimed,  39 
O.  S.  535. 

Provision  for  employe.— Employe  whose  services  and  future 
salary  are^providea  for  in  the  will  not  a  devisee,  41  O.  S.  238. 

Life  Estates  and  remainders  in  shai-es  of  stock,  5  Am.  Prob. 
Rep.  260,  note  p.  270.  Regular  cash  dividend  declared  during 
continuance  of  life  estate  belong  to  life  tenant.  It  is  income 
and  not  capital.  Id.  14  Ves.  66;  11  Leigh  (Va.)  595,  and  it  is  not 
material  when  thev  were  earned,  73  Me.  670;  L.  R.  Eq.  283;  115 
Mass.  478.  Generally  3  Am.  Prob.  Rep.  note  p.  436.  Life  estate 
given  by  will  is  not  enlarged  to  a  fee  by  a  power  of  sale  coupled 
with  it  unless  such  appears  to  have  been  the  intention  of  the 
testator,  12  Bull  135.  Devise  to  wife  in  trust  for  herself  for  life 
with  remainder  over,  14  Bull  402.  A  devise  of  lands  to  "A"  for 
and  during  the  term  of  his  natural  life  "with  a  gift  over  upon 
his  dying  under  twenty -one,"  will  not  be  construed  by  implica- 
tion as  a  fee  simple  in  "A,"  1  C.  C.  R.  362. 

Power  of  appointment.— Where  a  testator  invests  hia 
widow  with  a  life  estate  in  his  property  with  power  to  dispose 
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^?fZP\lT^  ^^7  0ther/auBeshoTm  cease  to  be  the  w^fe  of  the 
comes  twenty-one  years  of  see  is  valiVJ   lo  RiTn  j«\Vl      "®' 

parties,  named  m  proportions  as  stated  in  the  will.  4  C.  C  353 
g6968.  Devise  for  life,  remainder  to  heirs  in  fee 
v\  hen  lands,  tenements,  or  hereditaments  are  given 
f/k-  v!  ^.^  apy  J^erson  for  his  life,  and  after  his  death 
to  his  heirs  in  fee,  or  by  words  to  that  effect,  the  con- 
veyance shall  be  construed  to  vest  an  estate  for  life 
only,  m  such  first  taker,  and  a  remainder  in  fee  sim- 
ple m  his  heirs.     [50  v.  297,  ^  53.] 

This  section  aholishes  as  to  wills  the  rule  in  Shellev's  oarp 
which  gave  the  first  devisee  the  fee.    Before  the  Tct^oflH4S 

ti^^ll  ?%'y?^^  ^-  ^^  ^'  ^^*"^,^  *^i«  sectioS  is  a  re-enact^iien? 
the  rule  in  Shelley's  case  was  adopted  in  this  State,  5  O  4fi4-  12 

nr'^^;"°u  ®K,?^"^^?,''3'  ^^  ^^^  plain  intent  of  testator,  15  O  559 

pfK«?Jr;fl^*  1  ^'  ^-  ^^\  ^^  ^^  ^  mistake  to  suppose  that  the 
Sf??*o®^J^^®  ^"1®  ®v®r  was  to  convert  a  fee  tail  into  a  fee  a  im.lP 
27  0.  s  86.  See  generally  25  O.  S.  283;  32  O.  S.  1  •  33  O  s  'm' 
Inu^io  ^^^P^?  abolished  M  to  deeds,  1  Bull  58;  20  Bull  200  1:  26 
"thrn^K  ijy^®^®.  *  testator  made  a  devise  to  his  son  John 
r^^^^P^  H**,  na^F^l  li^e  and  then  to  his  heirs,"  and  another 
Ft  »o  1,  i?.^u^]^^  *^®  ^^''^  "  ^ei^s"  in  the  sense  of  "  children," 
to  hf^^hW^*^*^  *^^  '"''"  *^J  *  ^^^®  ^^^^^  only,  with  remainder 
iVnSi^- "5^R-0^  ?^"®  *n^  not  to  his  heirs  generally,  and  tbat 
upon  his  death  without  is&ue  the  devise  in  remainder  failed 
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And  the  .estate  reverted  to  the  heirs  of  the  testator,  26  O.  8.  409. 
^  47  of  the  Wills  act  of  1840  and  the  corresponding  g  53  of 
our  preseazt  Wills  act  were  intended  merely  to  forbid  tne  appli- 
cation 0$  <the  rule  in  Shelley's  case,  where  such  application 
would  defeat  the  manifest  intention  of  the  testator,  32  O.  S.  1. 

\  5969.  Property  acquired  suhseqaent  to  making  of 
win  pagses.  Any  estate,  right,  or  interest,  in  landi  or 
personal  estate  or  other  property  acquired  by  the 
testator  after  the  making  of  his  will,  shall  pass  there- 
by, in  iHke  manner  as  if  held  or  possessed  at  the 
time  of  making  the  will,  if  such  shall  clearly  and 
manifeatily  appear  by  the  will  to  have  been  the  in- 
tention of  the  testator.    [50  v.  297,  §  54.] 

Land  held  by  equitable  title  passes,  4  O.  115.  At  common, 
law  after  aquired  realty  did  not  pass  by  the  devise.  It  does  by 
our  law  if  -clearly  expressed,  14  O.  S.  251.  What  words  in  a 
will  are  sufficient  to  indicate  an  intention  to  devise  after  ac- 
quired reailty;  see  5  Am.  Prob.  Rep.  note  p.  492. 

After  acGTiiTed  real  property  ipasses  under  the  will  through 
the  clause  by  which  he  devises  the  residuum  of  the  lands  con- 
itains  a  definite  description  of  the  residuum  of  the  lands  which 
he  owned  at  the  time  of  making  his  will,  4  C.  C.  235. 

§6970.  When  whole  estate  of  devisor  in  land  to  pass 
l}y  the  dexisft.  Every  devise  of  lands,  tenements,  or 
(hereditaments,  in  any  will  hereafter  made,  shall  be 
♦construed  to  convey  all  the  estate  of  the  devisor 
therein,  which  he  could  lawfullv  devise,  unless  it 
rshall  clearly  appear  by  the  will  that  the  devisor 
intended  to  convey  a  less  estate.    [5  v.  297,  \  55.] 

No  words  of  pei*petuity  are  essential  in  a  will  to  pass  an 
testate  of  inheritance.  A  fee  passes  without  the  word  heirs,  6  O. 
S.  481;  12  O.  S.  320;  37  O.  S.  353.  A  devise  of  real  estate  without 
words  of  limitation,  vests  in  the  devisee  a  fee  simple  though 
there  is  a  devise  of  the  remainder  over,  14  Bull  386. 

^  5971.  Bevise  or  bequest  not  to  lapse  by  the  death  of 
<d«vi«ee  or  legatee.  When  a  devise  of  real  or  personal 
estate  ia  made  to  any  child  or  other  relative  of  the 
testator,  if  such  child  or  other  relative  shall  have  been 
dead  at  the  time  of  the  making  of  the  will,  or  shall 
die  thereafter,  leaving  issue  surviving  the  testator,  in 
either  case  such  issue  shall  take  the  estate  devised  in 
the  same  manner  as  the  devisee  would  have  done,  if 
he  had  survived  the  testator;  or  if  such  devisee  shall 
leave  no  such  issue,  and  the  devise  be  of  a  residuary 
^state<toJiim  or  her,  and  other  child  or  relative  of  the 
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tertator,  the  estate  devised  shall  pass  to,  and  vest  in 
such  residuary  devisee  surviving  tne  testator,  unless  a 
different  disposition  shall  be  made  or  required  by  the 
wiU.    [63  v.  47,  §56.] 

Applies  to  devise  to  "  children  "  as  a  class,    46  O.  S.  307. 

i  5972,  When  real  estate  undevised  shall  be  applied  to 
jty  debts  instead  of  personalty.  When  any  part  of  the 
real  estate  of  a  testator  shall  descend  to  his  heirs  by 
reason  of  its  not  being  devised  or  disposed  of  by  his 
will,  and  hie  personal  estate  shall  be  insufficient  for 
the  payment  of  his  debts,  the  undevised  real  estate 
shall  be  first  chargeable  with  the  debts,  in  exonera- 
tion, as  far  as  it  will  go,  of  the  real  estate  that  is  de- 
vised, unless  it  shall  appear  from  the  will,  that  a 
different  arrangement  of  his  assets,  for  the  payment 
of  his  debts,  was  made  by  the  testator;  in  which  case 
they  shall  be  applied  for  that  purpose  in  conformity 
with  the  provisions  of  the  will.     [50  v.  297,  i  57.] 

9  0.197;  7  O.  [lpt.]21;  8  0.217,248;  6  0.227;  4  0.68. 

§6973.  Oontribntion  -  When  devised  or  bequeathed 
property  taken  to  pay  debts.  When  any  estate,  real  or 
personal,  that  is  devised  shall  be  taken  from  the  de- 
visee for  the  payment  of  the  debts  of  the  testator,  all 
the  other  devisees  and  legatees  sh jll  contribute  their 
respective  proportions  of  the  loss  -to  the  person  from 
whom  the  estate  is  taken,  so  as  to  make  the  loss  fall 
equally  on  all  the  devisees  and  legatees,  according  to 
the  value  of  the  property  received  by  each  of  them, 
excepting  as  provided  in  the  following  section.  [50 
V.  297,  ?  58.] 

Whether  bequest  is  a  personal  charge  depends  on  the  con- 
struction ;  it  can  not  be  inferred  unless  the  will  secures  the  de- 
visee the  advantage  which  is  the  consideration  of  such  chaise. 
"Where,  after  a  devise  of  land  there  is  direction  to  pay  debts,  a  | 
payment  of  debts  is  a  charge  upon  the  devise,  3  0. 157 ;  4  0.  S. '. 
445;  6 O.  S.  97;  14  O.  S.  129;  7  O.  8.  ()64  ;  23  O.  8.  645. 

{  6974.  Except  when  will  otherwise  provides.  If,  in 
such  case,  the  testator  shall,  by  making  a  specific 
devise  or  bequest,  have  virtualljr  exempted  any 
devisee  or  legatee  from  his  liability  to  contribute, 
with  the  others,  for  the  payment  of  the  debts,  or  if  he 
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shall,  by  any  other  provision  in  the  will,  have  pre- 
scribed or  required  any  appropriation  oi  his  estat*^, 
for  the  payment  of  his  debts,  ditTerent  from  that 
prescribed  in  the  preceding  section,  the  estate  shall 
be  appropriated  and  applied  in  conformity  with  the 
provisi(5ns  of  the  will.    [50  v.  297,  §  59.] 

Express  words  are  not  necessary  to  charge  pecuniary  legacies 
upon  the  real  estate ;  an  intention  to  do  so  may  be  derived  by 
implication,  4  O.  S.  445.  When  the  trust  or  charge  is  defined 
and  limited  the  purchaser  must  see  to  the  application  of  the 
purchase  money ;  otherwise  when  it  is  general  and  unlimited. 

§  5975.  But  whole  estate  liable  for  debts.  Nothing' 
contained  in  the  two  preceding  sections  shall  impair 
or  in  any  way  affect,  the  liability  of  the  whole  estate 
of  the  testator  for  the  payment  of  his  debts ;  but  the 
provisions  of  these  sections  shall  apply  only  to  the 
marshaling  of  the  assets  as  between  those  who  hold 
or  claim  under  the  will.    [50  v.  297,  ?  60.] 

Heirs  and  devisees  hold  the  land  subject  to  ancestor's  debts, 
8  O.  217;  9  0. 197.  Purchaser  takes  land  charged  with  ances- 
tor's debts,  6  O.  227.  Creditors  must  first  exhaust  their  i-emedy 
against  the  personal  representatives  before  they  can  have  re- 
course to  lands  in  the  hands  of  purchasers  from  the  heii*s,  8  O. 
217. 

§  5976.  Portion  of  child  bom  after  execution  of  will 
or  supposed  to  be  dead,  or  of  witness  subject  to  oontribu- 
tion.  When  any  part  of  the  estate  of  the  testator 
descends  to  a  child  born  after  the  execution  of  the 
will,  or  to  a  child  absent  and  reported  to  be  dead,  or 
to  a  witness  to  a  will  who  is  a  devisee  or  legatee,  such 
estate  (and  the  advancement  made  to  such  a  child  or 
witness)  shall,  for  all  the  purposes  mentioned  in  the 
three  preceding  sections,  be  considered  as  if  it  had 
been  devised  to  such  child  or  witness  i  and  he  shall 
accordingly  be  bound  to  contribute  with  the  dev- 
isees and  legatees,  as  before  provided,  •  and  shall 
be  entitled  to  claim  contribution  from  them  accord- 
ingly.   [50  V.  297,  i  61.] 

§  5977.  If  any  liable  to  contribute  are  insolvent,  etc., 
how  others  to  make  up  deficiency.  When  any  of  the 
persons  who  are  liable  to  contribute  toward  the  dis- 
charge of  such  debt,  according  to  the  provisions 
contained  in  the  four  preceding  sections,  shall  be 
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insolvent  or  unable  to  pay  his  just  proportion 
thereof,  the  others  shall  be  severally  liable  to  each 
other,  for  the  loss  occasioned  by  such  insolvency, 
each  one  in  proportion  to  the  value  of  the  property 
received  by  him,  from  the  estate  of  the  deceased ; 
and  if  any  one  of  the  persons  so  liable  shall  die,  with- 
oat  having  paid  his  proportion  of  such  debt,  his 
executors  and  administrators  shall  be  liable  therefor, 
in  like  manner  as  if  it  had  been  his  proper  debt, 
to  the  extent  to  which  he  should  have  been  liable  if 
living.     [50  v.  297,  §  62.] 

6978.  How  oontribution  enforced.  All  cases  arising 
under  this  chapter,  in  which  devisees  or  legatees  may 
be  required  to  contribute  to  make  up  the  snare  of  any 
child  born  after  the  execution  of  the  will,  or  of  a  child 
absent  and  re^rted  to  be  dead,  or  of  a  witness  to  the 
will,  or  in  which  contribution  is  to  be  made  among 
devisees,  legatees  and  heirs  or  any  of  them,  may  be 
heard  and  determined  in  a  single  action.  [50  v.  297, 
163.] 

I  5979.  Order  to«ell  land  to  pay  debts— Kot  affected, 
etc.  Nothing  in  the  foregoing  sections  contained,  shall 
prevent  the  court,  when  a  sale  of  lands  aliened  or  un- 
aliened,  by  a  devisee  or  heir  is  ordered  for  the  payment 
of  the  debts  of  the  estate,  to  make  such  order  and  de- 
cree for  the  sale  of  any  jjortion  of  the  aliened  or  unali- 
enedland,  as  may  be  equitable  between  the  several  par- 
ties and  also  to  make  such  order  of  contribution,  and 
such  further  order  and  decree  as  will  fully  settle  and 
adjust  the  various  rights  and  liabilities  of  the  parties, 
which  arise  by  reason  of  the  alienation  or  the  order 
of  sale  or  otherwise.    [50  v.  297,  §  64.] 

§  5980.  Estate  directed  or  devised  to  be  sold  by  eze- 
eutOTs,  etc.,  fftilure  of  ezeoutors  to  act,  who  may  sell. , 
When  a  last  will  and  testament  is  admitted  to  probate, ' 
or  a  will  made  out  of  this  state  is  admitted  to  record " 
as  hereinbefore  provided,  and  any  lands,  tenements 
or  hereditaments  are  given  or  devised  by  such  will  to 
the  executors  therein  named,  or  any  of  them,  to  be 
sold  or  conveyed,  or  such  estate  shall  be  thereby 
ordered  to  be  sold  by  such  executors,  or  any  of  them. 
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and  one  or  more  of  the  executors  bo  named  die, 
refuse  ^o  act  or  neglect  to  take  iipoii  themselves  the 
.  execution  of  the  will,  then  all  safes  and  conveyances 
of  said  estate  by  the  executor  or  executors  who  took 
upon  himself  or  themselves  in  this  state  the  execution 
of  the  will,  or  the  survivor  or  survivors  of  them, 
shall  be  equally  valid  as  if  the  residue  of  the  executors 
had  joined  in  the  sale  and  conveyance ;  but  if  none 
of  the  executors  named  in  such  will  take  upon  them- 
selves the  execution  thereof,  or  if  all  the  executors 
who  take  out  letters  testamentary,  die,  resign,  or 
be  removed  before  the  sale  and  conveyance  of  such 
estate  or  die,  resign,  or  be  removed  after  the  sale  and 
before  the  conveyance  is  made,  the  sale  or  conveyance 
or  both  shall  be  made  by  the  administrator  with  the 
will  annexed.    [66  v.  4,  §  65.] 

Where  a  will  confers  power  upon  an  executor  to  sell 
lands,  it  will  be  so  construed  as  to  carry  out  the  intention 
of  the  testator,  17  O.  171,  and  although  one  executor  can  not 

Surchase  land  of  his  co-executors,  yet  such  a  sale  may  be  con- 
rmed  by  the  subsequent  assent  and  ratification  of  the  heirs,  10 
0. 117.  The  executor  and  not  the  heir  is  entitled  to  possession 
when  tjie  will  empowers  him  to  dispose  of  it,  3  O.  321 ;  17  O.  171, 
but  his  power  under  the  will  ceases  on  his  resignation  and  a 
deed  made  by  him  afterward  of  land  sold  by  him  while  in  office 
and  before  the  purchaser  is  entitled  to  a  deed  conveys  no  title, 
32  O.  S.  358.  Two  of  three  executors  (all  alive  and  acting)  can 
not  sell,  2  C.  C.  R.  153,  8.  Power  of  sale  does  not  imply  power  to 
lease,  22  Bull  144. 


TESTAMENTARY  TRUSTEES. 

§  5981.  TruBtees  appointed  by  will  to  give  bond,  nnleu, 
etc.  Every  trustee  appointed  in  anv  will  shall,  before 
entering  upon  the  discharge  of  nis  duty  as  such 
trustee,  execute  a  bond,  with  freehold  sureties,  pay- 
able to  the  state,  in  the  probate  court  of  the 
county  in  which  anv  such  will  may  be  admitted  to 
probate,  to  the  satisfaction  of  said  court,  conditioned 
for  the  faithful  discharge  of  his  duties  as  such  trustee ; 
provided,  that  when  by  the  terms  of  any  will  the 
testator  shall  express  a  wish  that  his  trustee  may 
execute  the  trust  without  giving  bond,  the  court 
admitting  the  will  to  probate,  may  at  its  discretion. 
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grant  permission  to  the  trustee  to  execute  the  trust 
with  or  without  bond,  as  may  seem  expedient;  and 
when  granted  without  bond  the  court  may,  at  any 
subsequent  period,  upon  the  application  of  any  partv 
interested,  require  bond  to  be  given ;  and  provided, 
further,  that  the  court  upon  the  application  of  any 
party  interested  may,  if  deemed  necessary,  require  a 
new  or  additional  bond  at  any  time  >efore  the  com- 
pletion of  the  trust ;  and  provided,  further,  that  where 
any  minor,  idiot,  imbecile,  or  lunatic  is  interested  in 
the  estate,  the  court  shall  require  such  trustee  to  ex- 
ecute a  bond  for  the  benefit  of  said  minor,  idiot,  im- 
becile or  lunatic  to  the  satisfaction  of  the  court,  con- 
ditioned according  to  law.  [89  v.  247 ;  62  v.    61,  §  2.] 

Trustees'  bond.— Know  all  men  by  these  presents,  That  A.  B. 
as  principal,  and  C.  D.  and  E.  F.  as  sureties,  are  by  these  presents 
jointly  and  severally  bound  unto  the  state  of  Ohio  in  the  sum 

of dollars,  for  the  payment  whereof  well  and  truly  to  be 

made,  they  hereby  bind  themselves,  their  heirs,  executors,  and 
administrators,  firmly  ty  these  presents. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas 
said  A.  B.  has  been  by  the  probate  court  of  county  ap- 
pointed as  trustee  to  execute  the  trust created  by  the  wul 

of  G.  H.,  deceased,  as  admitted  to  probate  in  said  court.     ' 

Now  therefore,  if  said  A.  B.  shall  faithfully  discharge  his  du- 
ties as  such  trustee  then  these  presents  to  be  void,  otherwise  to- 
be  and  remain  in  full  force. 

In  witness  whereof,  the  above  bounden  have  hereunto  set 
hand and  seal this day  of A.  D.  18^—. 

In  presence  of . 


It  is  a  well  settled  rule  in  equity  that  a  trustee  is  not  pei-mit- 
ted  to  so  manage  the  subject  of  his  trust  as  to  make  profit  or 
gain  therefrom  for  himself,  for  the  beneficiaries  in  the  trust 
nave  a  right  to  expect  and  require  the  exercise  of  his  best  judg- 
ment, cane  and  diligence  on  their  behalf,  and  the  gains  resulting 
therefrom  inure  to  their  sole  benefit.  And  what  such  trustee 
may  not  do  directly,  he  is  not  permitted  to  do  through  the  in- 
tervention of  an  agent  or  attorney;  and  it  makes  no  aifferimce 
whether  such  agent  or  attorney  acts  for  the  trustee  solely  or  for 
iiim  and  others,  with  a  view  to  joint  proSt;  for  what  he  can  not 
do  singly,  the  jiolicy  of  the  law  will  not  permit  him  to  partici- 
pate in  aoing,  32  O.  S.  532.  Trustee  can  not  delegate  to  another 
discretion  to  sell  securities  and  change  investments  with  which 
he  was  vested  by  the  terms  of  the  will,  19  Bull  198,  see  $  5984  n. 
Note  and  mortgage  given  by  trustee  under  will  for  trust  funds 
which  he  wrongfully  converted  to  his  own  use,  held  to  enure  to 
beneficiaries,  40  O.  S.  400.  Erroneous  distribution.    20  Bull.  276. 
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As  a  general  rule,  thu  powers  of  an  executor  are  co-ext4?mIv^ 
■wfth  all  the  trusts  devoiv*id  upon  bim  by  the  will  ami  nil  satM 
done  by  him  in  execuLitiw  s^icu  Irusta  will  bi?  regarded  u^  doa* 
in  his  capacity  as  exetutisr  uule.sA  it  plaiulv  ap(>fars  from  the 
whole  will  that  the  testator  intended  to  create  a  special  trust  to 
be  managed  by  the  person  named  as  executor  in  the  capacity 
of  special  trustee,  23  O.  S.  272.  Where  a  discretionary  power  to 
sell  lands  is  given  by  a  will  to  the  testator  such  discretion  can 
not  be  delegated.  But  where  an  attorney  in  fact  of  such  execu- 
tor assumes  to  make  such  sale  the  subsequent  receipt  of  the 
purchase  money  by  the  executor,  is  an  adoption  and  ratification 
of  the  sale  and  is  equivalent  to  the  exercise  of  the  discretion 
by  the  executor  himself,  37  O.  S.  282.  The  failure  of  the  probate 
court  to  grant  permission  to  testamentary  trustees  to  execute  a 
trust  with  or  without  a  bond  as  authorized  by  this  section  is  not 
a  jurisdictional  defect  in  a  case  brought  against  such  trustee 
and  others  to  contest  the  validity  of  the  will  which  created  the 
trust,  appointed  the  trustees  and  excused  them  from  giving 
liond,  23  Bull  333. 

J  5982.  Id.  In  oase  of  tnuts  heretofore  created  by  will. 
In  all  trusts  heretofore  created  by  will  and  not  fully 
discharged,  the  probate  court,  on  the  petition  of  any 
person  interested,  and  after  notice  to  the  trustee, 
shall,  where  not  otherwise  directed  in  the  will  and 
deemed  unnecessary  by  the  court,  req^uire  a  bond  as 
provided  in  the  next  preceding  section.  [62  v.  61, 
1 2.] 

3  6983.  Bexnoved  on  fiailare  to  give  bond.  If  any 
trustee  aforesaid  shall  not  give  bond  within  such 
time  as  shall  be  ordered  by  the  court,  he  shall  be 
removed  from  his  trust,  or  be  considered  to  have 
declined  it,  as  the  case  may  be;  and  some  other 
person  may  be  appointed  in  his  stead,  upon  giving 
the  required  bond.    [62  v.  61,  §  3.] 

§  5984.  Separate  bond  from  each  tmstee  or  joint  bond. 
When  two  or  more  persons  shall  be  appointed 
trustees  by  any  will,  the  probate  court  may  take  ft 
separate  bond  from  each,  with  sureties,  or  a  joint 
bond  from  all,  with  sureties.     [62  v.  61,  §  4.] 

When  a  loss  accrues  to  a  trust  fund  through  the  default  of 
one  of  five  trustees  appointed  by  will,  his  co-trustees  will  not 
be  held  responsible  for  such  loss,  if  they  have  acted  in  good 
faith  and  exercised  vigilance  over  the  fund  which  a  man  of  or- 
dinary prudence  would  exercise  over  his  own  property,  18  0. 
500;  but  when  tiiistees  authorize  one  of  their  number  to  receive 
ana  control  the  trust  fund  and  are  negligent  in  takine  security 
and  looking  after  the  fund,  and  it  is  lost  by  the  defalcation  of 
the  trustee  having  such  control,  all  the  ti*ustees  are  liable,  15  0. 
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593,  see  93  N.  Y.  104.  When  a  trustee  acting  in  gooil  faith  with- 
out negligence  and  in  the  usual  course  of  business  deposits  trust 
funds  in  a  reputable  banking  house  to  his  credit  as  such  trustee 
and  not  mingled  with  his  own  funds,  he  is  not  liable  if  thev  are 
lost  by  the  failure  of  the  bank,  3  C.  C.  R.  84;  see  34  O.  S.  '25,  32 
(justice  of  the  peace) ;  1.  C.  S.  C.  R.  327. 

§  5985.  Surviving  trnstee  may  execute  trust.  When 
two  or  more  trustees  are  appointed  by  will,  to  execute 
a  trust,  and  one  or  more  of  them  die,  decline,  resign 
or  are  removed,  the  survivors  or  remaining^  trustees 
or  trustee  may  execute  the  trust,  unless  the  terms  of 
the  will  express  a  contrary  intention.  [50  v.  297, 
?66.] 

Where  an  estate  is  devised  to  certain  trustees  and  their  suc- 
cessors the  limitation  over  to  the  successors  is  void,  10  0. 1. 
Where  the  duty  of  making  sale  of  real  estate  and  dividing  the 

Sroceeds  is  imposed  by  will  on  the  executors  and  one  of  them 
eclinesito  qualify  the  duty  of  executing  the  trust  devolves- 
upon  the  other  under  the  statute  as  it  appears  in  S.  &  C.  1624, 
§65;  360.  S.  17.    See  39  O.  S.  29. 

J  5986.  When  probate  Judge  may  appoint  perBon  to 
«ecttte  a  trust.  If  any  testamentary  trustee  shall 
die,  decline  to  accept,  resign,  become  incapacitated,  or 
be  removed,  and  such  will  has  not  provided  for  the 
contingency  of  the  death,  incapacity  or  refusal  of  such 
trustee  or  trustees  to  accept  or  execute  the  trust,  or 
such  will  names  no  trustee,  the  probate  court,  having 
probate  of  said  will,  may  appoint  some  suitable  per- 
son or  persons  to  execute  the  trust  according  to  the 
will,  who  shall  give  bond  with  security  as  provided 
herein.    [90  v.  137 ;  50  v.  297,  §67.] 

Where  one  of  the  trustees  named  in  a  will  died,  and  another  re- 
moved to  a  place  unknown,  the  probate  court  had  power  to  fill 
such  vacancies  although  there  was  a  surviving  trustee  capable  of 
executing  the  trust,  39  O.  S.  29.  An  executor  derives  his  power 
over  the  real  estate  of  the  testator  from  the  will,  and  acts  as  the 
trustee  of  the  testator  to  fulfill  a  personal  trust,  while  the  au- 
thority of  an  administrator  with  the  will  annexed,  emanates 
from  and  is  dependent  on  legislative  enactments,  2  0.  124 ;  9  0. 
49;  and  neither  the  negligence  nor  death  of  the  trustee  nor  other 
circumstances  will  be  permitted  to  defeat  the  interests  of  those 
for  whose  benefit  the  trust  was  created,  Id.  1  O.  232 ;  3  O.  321 ; 
2  0.182;  1  O.  490. 

§  5987 .  Trusts  created  by  foreign  will.  Trusts  created 
by  a  will  made  out  of  this  state,  and  relating  to  lands 
situated  in  this  state,  may,  after  the  will  is  duly 
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admitted  to  record  in  this  state,  be  executed  as  here- 
inafter provided.    [50  v.  297,  g  68.] 

J  5988.  Id.  Trustee  named  in  foreign  will  to  give 
bondi  If  a  trustee  is  named  in  such  foreign  will,  he 
may  execute  the  trust,  upon  giving  bond  to  the  state 
of  Ohio,  in  such  sum  and  with  such  sureties  as  shall 
be  approved  by  the  probate  court  of  the  county  in 
which  said  lands,  or  any  part  thereof,  are  situate, 
conditioned  to  discharge  with  fidelity  the  trust  re- 
posed in  him :  provided,  that  when  the  testator  in 
the  will  naming  the  trustee,  shall  have  ordered  or 
requested  that  bond  should  not  be  given  by  said 
trustee,  the  bond  shall  not  be  required,  unless  from 
a  change  in  the  situation  or  circumstances  of  the 
trustee,  or  for  other  suflScient  cause,  the  court  of  pro- 
bate shall  think  proper  to  require  it.     [50  v.  297,  J  69.] 

J  5989.  How  trustee  appointed  by  foreign  oourt  may 
execute  a  trust.  If  a  trustee  has  been  appointed  bjr  a 
foreign  court  according  to  the  laws  of  the  foreign 
jurisdiction,  he  may  execute  the  trust  upon  giving 
bond  as  provided  in  the  preceding  section,  and  satis- 
fying the  probate  court  oi  the  county  in  which  such 
lands,  or  any  part  of  them,  are  situate,  by  an  authen- 
ticated record  of  his  appointment,  that  ne  has  been 
duly  appointed  trustee  to  execute  the  trust.  [50  v. 
297,  §  70.] 

g  5990.  Probate  oourt  may  appoint  a  trustee  under  a 
foreign  will.  The  probate  court  of  the  county  where 
the  property  affected  by  the  trust  is  situated,  may, 
when  necessary,  on  application,  by  petition  of  the 
party  or  parties  interested,  appoint  a  trustee  to  carrv 
into  effect  a  trust  created  by  a  foreign  will ;  which 
trustee,  before  entering  upon  his  trust,  shall  give  bond 
with  such  security,  and  in  such  amount,  as  such 
court  shall  direct.    [50  v  297,  i  71.] 

•     NUNCUPATIVB  WILLS. 

§  5991.  Nuncupative  will,  how  made  and  proved.  A 
verbal  will,  made  in  the  last  sickness,  shall  be  valid 
in  respect  to  personal  estate,  if  reduced  to  writing, 
and  subscribed  by  two  competent  disinterested  wit- 
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nesses,  within  ten  days  after  the  speaking  of  the 
testamentary  words;  and  if  it  be  proved  by  said 
witnesses,  that  the  testator  was  of  sound  mind  and 
memory,  and  not  under  any  restraint,  and  called 
upon  some  person  present,  at  the  time  the  testament- 
ary words  were  spoken,  to  bear  testimony  to  said 
disposition  as  his  will.    [50  v.  297,  i  74.] 

Form  0/  nuncupative  will.— In  the  matter  of  the  nuncupative 
will  of  A.  B.  deceased.  On  the  sixth  day  of  October  A.  D.  18S-, 
A.  B.  being  in  hia  last  sickness,  at  his  residence  number— street 
in  Cincinnati,  Hamilton  county,  Ohio,  in  the  presence  of  the 
subscribers  did  declare  his  last  will  concerning  the  dispotiition 
of  his  property  as  follows:  I  give  my  watch  to  C.  D.  I  give  one 
thousand  dollars  to  E.  F.  Igive  all  the  rest  of  my  personal 
property  to  G.  H.  At  the  time  the  said  A.  B.  stated  tne  forego- 
ing as  his  will,  he  was  of  sound  mind  aild  memory  and  not  un- 
der any  restraint;  and  he  at  that  time  called  upon  us  to  bear 
testimony  to  said  disposition  as  his  will. 

Reduced  to  writing  by  us,  this  15th  day  of  October  A.  D.  1888. 

(Signed) 

State  of  Ohio, county,  s«.  Before  me Judge 

for  Deputy  Clerk]  of  the  Probate  court  of county,  per- 
sonally appeared  I.  J.  and  K.  L.  who  being  duly  swoni  say  that 
they  were  pi*eeent  on  the  sixth  day  of  October  1888  at  the  res- 
idence of  A.  B.  number street  in  Cincinnati,  Hamilton 

county,  Ohio  and  did  hear  A.  B.  utter  what  is  specified  in  the 
foregoing  writing:  that  he  was  at  that  time  of  sound  mind  and 
memory,  and  not  under  any  restraint,  and  that  he,  at  the  time 
the  testamentary  words  were  spoken  called  upon  them  to  bear 
testimony  to  said  dis)x>sition  as  his  will,  ana  that  said  A.  B. 
was  then  in  his  last  sickness  to  the  best  of  their  knowledge  and 
belief. 

(Signed) 

Sworn  and  subscribed  before  me  this  16th  day  of  October,  A. 

D.  1888.  Judge  [or  Deputy  Clerk]  Probate  court 

—county,  Ohio. 

Notes.— A  nuncupative  will  is  an  oral  will  declared  by  a  tes- 
tator before  witnesses  and  afterwards  reduced  to  writing. 
Schouler  on  Wills,  $  360.  It  must  be  made  in  the  "last  sickness" 
M  Johns.  603;  33  Md.  560;  21  Pa.  St.  296.  It  is  of  no  force  there- 
fore, should  testator  recover,  or  recover  sufficiently  to  be  able 
to  execute  a  written  will,  Id.  cf .  2  Ala.  239.  The  statute  of  1824 
(2  Chase  1306)  was  construed  to  confer  the  right  to  dispose  of 
real  estate  by  such  will,  12  O.  S.  381 ;  10  0. 462 ;  the  present  stat- 
ute does  not,  4  C.  C.  325.  A  nuncupative  will  must  contain  sub- 
stautiallyithe  words  spoken,  34  O.  S.  38.  Directions  as  to  distribu- 
tion are  not  sufficient,  16  O.  S.  586.  It  does  not  revoke  a  duly 
executed  written  will,  8  0. 144.  It  must  be  proved  that  testator 
"called  upon  some  person  present  at  the  time,"  etc.,  2  C.  C.  R. 
298.  Where  a  nuncupative  will  is  reduced  to  writing  and  sub- 
scribed by  two  witnesses,  one  of  whom  is  a  legatee  thereunder 
and  the  other  is  his  wife,  the  husband  is  not  a  competent  disin- 
terested witness  within  the  meaning  of  this  section,  47  O.  S.  191. 
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The  witnesses  musi  bi-  competiiat  Oisluterestett  WJtuef^sts  at  lin 
time  of  their  attt'sstJitinu,  u-utl  their  dlsqimlifleation  bj-  n  u*tju  id 
interest  under  the  will  can  not  be  removttl  by  a  t^nuni^iatioti  ai 
such  interest  at  ihc  lime  thv  will  la  admitted  to  probfttCf  or  &1 
the  trial  of  an  issue  to  contest  tbe  vjtlitlUy  of  the  wtll,  Id. 

Probate  of  nnneujiative  will  r^^fnsed  when  testator  did  not 
die  until  nine  days  aftyr  makiTijj  it,  A1  N.  J.  Et^.  62fj  a.o.  &  Am. 
Probate  Reports ;  Follfin-  i  ]i  l-  i-;i  st--.-  ^n  i  ■■  i  i  n  1 1  i>te  p.  S^il.  rn»bate 
of  nuncupative  will  refused  when  testator  did  not  die  until  two 
months  after,  10  Tex.  120;  when  he  survived  thirty  days,  42  Ga. 
861;  nine  days,  4  Rawle  46  s.  c.  26  Am.  Dec.  115;  six  days,  20 
Johns.  502  s.  c.  11  Am.  Dec.  307;  five  days,  10  Gratt.  548;  four 
days,  21  Pa.  St.  296;  one  day,  6  Watts  &  Serg.  184;  2  Stew.  364; 
33  Md.  569;  one  hour  before  death,  10  Pa.  St.  254.  Cases  where 
such  will  was  held  not  invalid  because  testator  may  have  had 
time,  opportunity  and  capacity  to  reduce  it  to  writing,  82  III. 
50  s.  c.  26  Am.  Rep.  290;  2  Ala.  (N.  S.  )  242;  7  Heisk.  215;  22 Ga. 
293.  Testamentary  intention  necessary,  57  Mass.  115;  15  Phila. 
661;  3  Leigh  140;  2  Stew.  364;  27  IH.  247;  26  N.  H.  372;  86  Md.  630; 
33  Miss.  629;  9  B.  Mon.  553;  14  La.  Ann.  729. 

J  5992.  Must  be  admitted  to  probate  within  six 
months.  No  nuncupative  will  shall  be  admitted  to 
record,  unless  the  same  shall  be  oflfered  for  probate 
within  six  months  after  the  death  of  the  testator. 
[50  V.  297,  §  75.] 

g  6993.  Expenses  and  fees.  The  expense  of  proving 
and  recording  wills,  shall  be  paid  by  the  party  at  whose 
instance  the  same  is  done ;  and  the  witnesses  and 
oflficers  shall  have  the  like  fees  for  attendance  and 
services  as  in  other  cases ;  and  upon  the  executor  or 
administrator  being  appointed  the  expense  shall  be 
re-imbursed  out  of  the  estate.   [50  v.  297,  §  76.] 


CHAPTER  II. 


Executors  and  Administrator^. 
§  5994.    What  court  shall  grant  administration.    Upon 
the  decease  of  any  inhabitant  of  this  state,  letters 
testamentary  or  letters  of  administration  on  his  estate, 
shall  be  granted  by  the  probate  court  of  the  county 
in  which  the  deceased  was  an  inhabitant  or  ri^mdent 
at  the  time  of  his  death ;   and  when  any  persori^all 
die  intestate  in  any  other  state  or  country,  lea^9|M 
any  estate   to   be  administered  within    this    staS_ 
administration  thereof  shall  be  granted  by  the  proba? 
court  of  any  county  in  which  there  is  any  estate  to  be 
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administered ;  and- the  administration  which  shall  be 
first  lawfully  granted,  in  the  last  mentioned  case, 
shall  extend  to  all  the  estate  of  the  deceased,  withia 
the  state;  and  shall  exclude  the  jurisdiction  of  the- 
probate  court  in  every  other  county.    [38  v.  146,  ?  1.] 

Form  of  application  for  appointment  as  executor  or  admin  ^ 
istrator.— To  the  Honorable^  tne  Judge  of  the  Probate  court  of 
county,  Ohio: 

Your  petitioner  represents  that  A.  B.,  late  of  said  county, 

died  testate  on  or  about  the day  of 189—, 

leavinjT  an  estate  to  be  administered,  worth  about  f ^ 

consisting  of    Personalty   estimated    at  

I and  Realty  estimated  at $ 


The  following  named 
ent: 

persons  are  the  next  of  kin  of  said  dececl- 

MAHB. 

BELATIONSHIP. 

BESIDEKCE. 

Your  petitioner  asks  to  be  appointed 

and  offers  as  sureties Residence- 


-Residence. 


-of  said  estate, 
Residence- 


Resident  freeholders  of  said  county,  and  suggests  that  the 

court  appoint —    appraisers. 

(sign  full  name) 

Petitioners  residence- 


Place  of  business- 


Attorneys. 

State  of  Ohio,  county,  ss.    Personally  appeared 

before  me,  the  undersigned.  Judge  of  the  Probate  court  m  and 

for  said  county who  upon  oath  deposeth  and  saith  that 

the  foregoing  statement  of  the  real  and  personal  property  of  the 
said  A.  B.  deceased,  is  In  all  respects  just  and  true,  according 

to  the  best  of ^knowledge;  and  \in  case  of  intestacy]  that 

there  is  not  to knowlege  any  last  will  and  testament  of  said 

decedent. 

Sworn  and  subscribed  to  before  me  this day  of 18P- 


By- 


-Probate  judge. 
-Deputy  clerk. 


Relinquishment  of  right.—The  undersigned  hereby,  relin- 
quishes  right  to  administer  the  estate  of  A.  B.  deceased,  and 

asks  the  court  to  appoint 


When  letters  teBtamentary  to  isBue.    When. 

any  will  shall  be  duly  proved  and  allowed,  the  probate 

rt  shall  issue  letters  testamentary  thereon,  to  the 

uutor,  if  any  be  named  therein,  if  he  is  legally 

batlfcpetent,  and  if  he  shall  accept  the  trust,  and  shall 

ob^bond,  if  bond  required  to  discharge  the  same; 
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otherwise,  the  eourt  shall  grant  letters  of  administra- 
tioa  on  the  estate,  as  hereinafter  provided.    [38  v. 

§5996.  Bond  of  executor  and  its  condition;  wlieii 
bond  not  required.  Kvery  executor,  before  entering 
upon  the  execution  of  his  trusty  shall  give  bond,  with 
t^o  or  more  sufficient  sureties,  in  such  sum  as  the 
court  shall  order,  payable  to  the  state,  with  condition, 
as  follows: 

Fir.st — To  make  and  return  to  the  court,  on  oath, 
within  three  months^  a  true  inventory  of  all  the 
moneys,  goods,  chattels,  rights  and  credits  'of  the 
testator  which  are  by  law  to  be  administered,  and 
which  shall  have  coine  to  liia  possessioji  or  knowledge; 
and,  also,  if  required  by  the  court,  an  inventory  of 
the  real  estate  of  the  deceased. 

Second— To  administer  according  to  law,  and  to  the 
will  of  the  testator,  all  Ihs  goo<l^,  chattels,  rights  and 
credits,  and  the  proceeds  of  all  his  real  estate,  that 
may  be  sold  for  the  payment  of  his  debts  or  legacies, 
which  shall  at  any  tijvie  come  to  the  possession  of  the 
executor,  or  to  the  possession  of  any  other  person  for 
him  ;   and. 

Third—To  render,  upon  oath ,  a  j  ust  and  true  account 
of  liis  adijiinistration,  within  eighteen  months,  and 
at  any  othi-r  times  when  required  by  the  court  or  the 
law ;  "and  failing  so  to  do  for  thirty  days  after  he  shall 
have  Ijeen  notified  of  the  expiration  of  the  time  by 
the  probate  judg^e,  he  shall  receive  no  allowance  for 
services,  unless  the  court  shall  enter  upon  its  journal 
that  such  delay  was  necessary  and  reasonable. 

And  when  there  are  two  or  more  persons  appointed 
executors,  none  shall  intermeddle  or  act  as  such  but 
those  who  actually  give  t)ond  as  before  prescribed: 
provided,  however,  that  wLcn,  by  the  terms  of  any 
last  will,  the  testator  shall  exj>ress  a  wish  that  his 
exectitor  may  ejceeute  the  same  without  giving  bond, 
the  court  admitting  the  will  to  probate,  may  at  its 
discretion,  grant  letters  testamentary,  with  or  without 
bond,  as  may  seem  expedient;  and,  when  granted 
witlii>ut  bond,  may,  at  any  subsequent  period,  upon 
the  application  of  any  party  interested,  require  bond 
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to  be  given,  and  in  default  of  his  giving  the  same, 
he  may  be  removed.    [59  v.  98,  §  3 ;  45  v.  25,  §  2.] 

Form  of  bond.— -Know  all  mfin  by  these  presents,  that  we,  A. 
B.,  C.  D.  and  E.  F.  are  held  and  firmly  bound  unto  the  State  of 

Ohio  in  the  sum  of dollars,  to  tne  payment  of  which  we 

4o  hereby  loin tly  and  severally  bind  ourselves,  our  heirs,  execut- 
ors and  administratoi's. 

The  condition  of  the  above  obligation  is  such,  that  ♦  whereas^ 
letters  testamentary  upon  the  estate  of  G.  H.,  deceased,  were 

^'anted  to  the  said  A.  B.,  by  the  probate  court  of 

county,  in  the  State  of  Ohio  on  the day  of A.  D.  189- ; 

now  if  the  said  A.  B.  as  executor  of  the  last  will  and  testament 
of  the  said  G.  H.,  deceased,  shall: 

Fii-st,— Make  and  return  to  the  court,  on  oath,  within  three 
months,  a  true  inventory  of  all  the  moneys,  goods,  chattels, 
rights,  and  credits  of  the  testator  which  are  by  law  to  be  ad - 
mmistei'ed,  and  which  shall  have  come  to  his  possession  or 
knowledge;  and  also,  if  required  by  the  court,  an  inventory  of 
the  real  estate  of  the  deceased. 

Second.— Shall  administer  according  to  law,  and  to  the  will 
of  the  testator,  all  his  goods,  6hattels,  rights,  and  credits,  and 
the  proceeds  of  all  his  real  estate,  that  may  be  sold  for  the  pay- 
ment of  his  debts,  or  legacies,  which  shall  at  any  time  come  to 
the  possession  of  the  executor,  or  to  the  possession  of  any  other 
person  for  him ;  and 

Third.— Shall  render,  upon  oath,  a  just  and  true  account  of 
his  administration,  within  eighteen  months,  and  at  any  other 
times  when  required  by  the  court  or  the  law;  and  failing  so  to 
do  for  thirty  days  after  he  shall  have  been  notified  of  tne  ex- 
piration of  the  time  by  the  probate  judge,  he  shall  receive  no 
allowance  for  services,  unless  the  court  shall  enter  upon  its 
jonmal  that  such  delay  was  necessary  and  reasonable;  then  this 
obligation  to  be  void :  otherwise  to  remain  in  full  force. 

Signed  by  us  this day  of A.  D.  189-. 


Executed  in  presence  of- 


Affldavit  of  bonctomen.— State  of  Ohio, county,  ss. 

Personally  appeared  before  me,  the  undersigned.  Judge  of  the 

Probate  court  in  and  for  the  county  of C.  D.  and  E.  F. 

who  upon  oath  depose  and  say  that  they  are  residents  of  said 
eounty,  and  that  they  own  real  estate,  situate  in  the  county  of 

— State  of  Ohio,  worth  the  sum  of  [  By  order  of  the  Prob' 

ate  court  of  Hamilton  county  "on  all  bonds  taken  in  this  court 
there  shall  not  be  less  than  two  sureties^  who  must  be  residents 
of  this  county,  and  such  sureties  on' each  bond  must  in  the  a^-  i 
{fregate  own   real  estate   in    this    county   worth    double    the  , 
amount  of  the  bond  beyond  tJieir  debts,  and  have  real  estate  in  > 
this  county  liable  to  execution^  equal  to  the  amount  stated  in  the 
Aond"]-^— dollars  beyond  their  debts,  and  that  they  have  real 

l^roperty  liable  to  execution  in  this  county,  worth — dol- 

ars.  (Signed) 

Sworn  to  and  subscribed  before  me  this day  of 18— 

Probate  judge. 

By Deputy  clerk. 
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Entry  approving  bond.— [Title.']  A.  B.  having  fllpd  his  bond 

as  executor  herein  in  the  sum  of dollars,  with  C.  D,  and 

E.  F.  as  sureties,  and  the  court  having  examined  said  sni-eties 
concerning  their  qualifications  and  having  also  examined  said 
bond,  it  is  nereby  approved  and  on  the  recommendation  of  said 
A.  B.,  the  court  hereby  appoints  I.  J.,  K.  L.  and  M.  N.,  three 
suitable  disinterested  persons,  appraisers  ol  the  property  oi  said 
deceased. 

Letters    Testamentary  .—State    of    Ohio,   County,  ss: 

Whereas,  G.  H.,  late  of  the  county  of ,  and  State  of  Ohio, 

^ied,  leaving  a  last  will  and  testament  (a  copy  whereof  is 
hereto  attached),  which  said  will  and  testament  has  been  duly 
proven  and  admitted  to  probate  and  record  by  our  Pi'obate 

Court  within  and  for  the  county  aforesaid,  on  the day  of 

,  A.  D.  189—.     Know  ye,  therefore,  that  the  Probate  Couit 

of  said  county  doth  hereby  grant  unto  A.  B.,  the  executor  in 
said  will  and  testament  named  letters  testamentary  thereon,f 
hereby  granting  to  said  executor  all  and  singular  the  powers 
necessary  and  by  law  required,  to  enable  him  to  take  an  inven- 
tory of,  collect,  sue  for,  and  recover,  all  and  singular,  the 
goods,  chattels  and  credits  of  the  said  deceased,  and  out  of  the 
same,  or  such  part  thereof  as  shall  come  to  his  hands,  the 
debts  of  the  said  deceased  [and  the  legacies  in  said  will  named] 
to  pay  and  discharge  according  to  law,  and  to  the  will  of  said 
testator,  and  the  same  fully  to  administer  in  all  things  as  re-  - 
quired  by  law.*  And  the  Court  has  appointed  I.  J.,  K.  L.  and 
M.  N.  to  appraise  on  oath  or  affirmation,  all  and  singular,  the  ' 
goods,  chattels  and  credits  of  the  said  deceased. 

In  testimony  whereof,  I  Jiave  hereunto  set  my  hand  and 

affixed  the  seal  of  the  said  Probate  Court  at ,  this day    . 

of .  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ninety-four. 

,  Probate  Judge. 

Note^.— Jitters  can  not  be  gi'anted  on  the  estate  of  a  life 
convict,  17  O.  260;  or  of  any  living  person,  62  Cal.  60.  A  l)ond 
given  by  an  executor  or  administrator  is  governed  by  the  laws 
m  force  at  the  time  it  was  given,  20  O.  93.  See  46  O.  S.  20.      178 

§  5997.  Bond  when  executor  is  residuary  legatee.  If 
the  executor  is  residuary  legatee,  he  may,  instead  of 
the  bond  prescribed  in  the  preceding  section,  give 
bond  in  a  sum  and  with  two  or  more  sureties  to  the 
satisfaction  of  the  court  with  condition  to  pay  all  the 
debts  and  legacies  of  the  testator,  and  to  pay  over 
said  estate  to  the  persons  entitled  thereto,  in  case  the 
will  be  at  any  time  set  aside ;  but  the  executor  shall 
not  be  liable  for  legacies  paid  to  legatees  other  than 
himself,  after  eighteen  months  from  the  probating  of 
the  will  and  before  an  action  to  set  the  same  aside 
has  been  commenced ;  the  legatee,  however,  shall  be 
liable  to  repay  the  legacy  and  interest  thereon  if  the 
will  be  set  aside.    [87  v.  296 ;  38  v.  146,  §  4.] 
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Form  of  Bond.— \  Follow  the  form  under  the  preceding  sec- 
Hon  down  to  *,  and  continue  as  follows] :  Whereas,  by  the  last 
will  and  testament  of  G.  H.,  deceased,  duly  admitted  to  pro-     ' 

bate  by  the  Probate  Court  of County,  Ohio,  the  said  A.  B. 

is  made  residuary  legatee  of  all  the  estate,  both  real  and  per- 
sonal, lor,  of  the  })ei-sonal  estate)  of  said  G.  H.,  deceased.    • 
Now,  if  the  said  A.  B.  shall  pay  all  the  debts  and  legacies  of 
the  said  decedent,  together  with  all  the  charges  of  adminis- 
tration, and  pay  over  said  estate  to  the  persons  entitled  thereto, 
in  case  the  will  be  at  any  time  set  aside,  and  all  other  legal 
claims  against  said  estate,  then  this  obligation  to  be  void :  oth- 
erwise to  remain  in  full  force. 
Signed,  etc.,  [as  inform  under  preceding  section.] 
In  .an  action  against  an  executor  upon  his  bond  as  residuary 
legatee,  it  is  not  necessary  that  the  petition  allege  the  present- 
ment of  the  claim  for  allowance,  or  other  matters  specified  in 
$6108,13  0.8.525. 

§  5998.  Such  bond  not  to  discharge  lien  on  real  estate 
except,  etc.  The  giving  of  such  bond  as  is  prescribed 
in  the  preceding  section,  shall  not  discharge  the  lien 
on  the  real  estate  of  the  testator,  for  the  payment  of 
his  debts,  except  only  on  such  part  thereof  as  shall 
have  been  lawfully  sold  by  the  executor,  to  one  who 
purchased  in  good  faith  and  for  a  valuable  considera- 
tion.   [38  V.  146,  ?  6.] 

i  5999.    Separate  or  joint  bond  may  be  taken Sureties 

to  be  inhabitanto  of  state.  When  two  or  more  persons 
are  appointed  executors,  administrators  or  testament- 
ary trustees,  the  co^urt  may  take  a  separate  bond, 
with  sureties,  from  each  of  them,  or  a  joint  bond, 
with  sureties,  from  all  of  them  together ;  and  in  all 
bonds  with  sureties,  given  by  executors,  administra- 
tors or  trustees,  all  the  sureties  shall  be  inhabitants 
of  this  state,  and  such  as  the  court  shall  approve ; 
and  the  bonds  shall  be  filed  in  the  court  taking  the 
same.    [38  v.  146,  ?  6.] 

When  two  administrators  give  a  joint  bond,  with  surety  for 
the  faithful  administration  of  the  estate  that  may  come  to 
their  possession  and  thereafter  all  the  property  of  the  deceased  ^ 
,  comes  into  their  joint  possession,  If  waste  is  committed  by  one  of 
the  administrators,  after  the  death  of  the  other,  it  will  be  the 
Tight  of  the  surety,  that  the  estates  of  both  the  administrators 
shall  be  exhausted  before  the  surety  shall  bcf  subjected  for  the 
surviving  administrator's  default,  45  O.  S.  525;  19  Bull  825. 
Snch  administrators,  as  between  themselves  and  the  surety, 
are  principals,  and  the  surviving  administrator  and  the  repre- 
jentatives  of  the  deceased  administrator  will  be  jointly  liable 
to  indemnify  the  surety,  if  he  has  been  subjected  for  the  waste, 
committed  by  one  of  the  principals  after  the  death  of  his  asso- 
ciate, Id. 
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^  6000.  If  exeentor  renounces,  eto.,  administration 
to  be  granted.  If  any  peraon,  who  is  named  as  exe- 
cutor in  the  will  of  a  decedent,  shall  refuse  to  accept 
the  trust,  or  if,  after  being  duly  cited  for  that  purpose,, 
shall  neglect  to  appear  and  accept,  or  if  he  shall 
neglect,  for  twenty  days  after  probate  of  the  will,  ta 
give  bond,  as  before  prescribed,  the  court  shall  grant 
retters  testamentary  to  the  other  executor,  if  there  be 
any  capable  and  willing  to  accept  the  trust ;  and  if 
there  is  no  such  other  executor  named  in  the  will, 
the  court  shall  commit  administration  of  the  estate, 
with  the  will  annexed,  to  such  person  as  would 
be  entitled  thereto,  if  the  deceased  had  died  intestate. 
[82  V.  223,  38  V.  146,  §  7.] 

Lt'ttf-rs  of  adTninistration  with  the  will  annexed. — State  of 

Ohio county,  ss.  Whereas  G.  H.,  late  of  the  county  of 

ami  ^tate  of  Ohio,  died,  leaving  a  last  will  and  testament  (a 
trut  ctjpy  whereof  is  hereto  attached)  which  said  will  has  l)een 
duly  proven  and  admitted  to  record  by  our  probate  coui*t 

with  in  and  for  the  county  aforesaid,  on  the —day  of • 

A.  D.  IS . 

Ami  whereas  the  executor  in  said  will  named  has  refused  to 
accept  the  trust  [follow  the  statute  above  according  to  the  na- 
UtTf  t,f  the  case.] 

Know  ye,  therefore,  that  the  said  probate  court  has  granted 
unto  X»  Y.  letters  of  administration  with  the  said  will  thereto 
annt3  xiid.     [Follow  form  under  $  5996  from,  f  on  to  the  end.] 

^  6001.  Administration  during  the  minority  of  an. 
executor.  When  a  person  appointed  executor  is 
under  the  age  of  twenty-one  years,  at  the  time  of 
proving  the  will,  administration  maybe  granted  with 
the  will  annexed,  during  his  minority,  unless  there 
be  another  executor  who  will  accept  the  trust,  in 
whi(ih  case  the  estate  shall  be  administered  by  such 
other  executor,  until  the  minor  shall  arrive  at  full 
age,  when  he  may  be  admitted  as  executor  with  the 
former,  upon  giving  bond  as  before  provided.  [38  v- 
14(i,  l^.-] 

^  6002.  Bond  of  administrator  with  the  will  annexed. 
Every  person  who  is  appointed  administrator  with* 
the  Will  annexed,  shall,  before  entering  on  the  exe- 
cution of  his  trust,  give  bond  in  like  manner,  and 
with  like  condition  as  is  required  of  an  executor. 
[38  V.  146,  ?  9.] 

The  form  is  the  same  as  that  under  $  5996,  the  words  "letters 
of  at  1  ministration  with  the  will  annexed"  being  substituted  for 
^'Ictterritesta^ientary"  in  the  second  paragraph  and  *^admln- 
ifitrat^jr  with  vthe  will  annexed  of  the  estate,''  etc.  lor  "exec- 
utor*" i 
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^6003.  Sxeoutor  of  an  exeoutor  not  to  administer  the 
estate  of  the  first  testator.  The  executor  of  an  executor 
shall  have  no  authority,  as  such,  to  administer  the 
estate  of  the  first  testator;  but  on  the  death  of  the 
sole  or  surviving  executor  of  any  last  will,  adminis- 
tration of  the  estate  of  the  first  testator,  not  already 
administered,  may  be  granted,  with  the  will  annexed, 
to  such  person  as  the  court  shall  think  fit  to  appoint. 
[38v.l4t),  ?10.] 

1 6004.  Powers  of  an  execntor  before  letters  testament- 
ary are  granted.  No  executor  named  in  a  will,  shall, 
before  letters  testamentary  are  granted,  have  any 
power  to  dispose  of  any  part  of  the  estate  of  the 
testator,  except  |to  pay  funeral  charges,  nor  to  inter- 
fere, in  any  manner,  with  such  estate,  further  than  is 
necessary  for  its  preservation.    [38  v.  146,  §  11  ] 

§  6005.  To  whom  letters  of  administration  shall  be 
granted.  Administration  of  the  estate  of  an  intestate 
shall  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  who  shall  be  residents  of  this 
state,  and  they  be  respectively  entitled  thereto  in  the 
following  order,  to  wit: 

First— The  husband  or  widow  of  the  deceased. 

Second— One  or  more  of  the  next  of  kin  of  the  de- 
ceased; providing,  however,  the  probate  court  may 
grant  letters  of  administration  jointly  to  the  husband 
or  widow  and  one  or  more  of  such  next^  of  kin,  and 

ri  failure  of  the  person  or  persons  so  entitled  to 
inister  the  estate  to  voluntarily  either  take  or 
renounce  such  administration,  they,  shall,  if  resident 
within  the  county,  be  cited  by  the  court  for  that  pur- 
pose. 

ITiird— If  the  persons  so  entitled  to  administration 
are  incompetent,  or  evidently  unsuitable  for  the  dis- 
charge of  the  trust,  or  if  thej^  neglect,  without  any  [ 

I        sufficient  cause,  to  take  administration  of  the  estate,  - 
the  court  shall  commit  it  to  one  or  more  of  the  prin- 

I        cipal  creditors,  if  there  be  any  competent  and  willing 

[        to  undertake  the  trust. 

I  Fourth— li  there  be  no  such  creditor,  and  the  court 

is  satisfied  the  estate  exceeds  the  value  of  one  hun- 

!        dred  dollars,  the  court  shall  commit  administration 

\       to  such  other  person  as  it  shall  think  fit;  provided, 

[       hoTvever,  that  letters  of  administration  shall  not  be 
issued  upon  the  estate  of  an  intestate  until  the  per- 
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son  to  be  appointed  has  made  and  filed  an  affidavit 
that  there  is  not,  to  his  knowledge,  any  last  will  and 
testament  of  the  alleged  intestate ;  provided,  further, 
that  every  person,  before  being  appointed  executor 
or  administrator,  shall  make  and  file  an",  application 
under  oath,  which  shall  contain  the  names  of  hus- 
band or  widow,  and  all  the  next  of  fcin  of  the  de- 
ceased to  such  person  known,  their  post  office  address 
if  known,  and  also  a  statement  in  general  terms  as  to 
what  the  estate  consists  of,  and  the  probable  value 
thereof;  and  also  provided  that  no  person  who  re- 
sides out  of  the  state  shall  be  sppointed  such  adminis- 
trator, unless  said  person  is  husband,  widow  or  next 
of  kin  of  the  deceased,  as  provided  in  the  first  para- 
graph of  this  section.    [90  v.  12,  142 ;  82  v.  223.] 

See  $  6013  as  to  administration  in  case  of  non-resident  in 
business  in  Ohio.  The  next  of  kin  are  entitled  to  a  reasonable 
time  to  apply  for  letters.  Eighteen  days  reasonable,  39  O.  S. 
181.  A  domestic  creditor  is  entitled  to  be  appointed  adminis- 
trator of  a  foreigner  owning  lands  here,  4  O.  68.  The  laws 
of  this  State  do  not  recognize  an  administrator  de  son  tort,  15  O. 
617.  Agreement  to  secure  appointment  as  administrator  of  one 
not  entitled  thereto  by  relationship  and  furnish  him  with  bond, 
void,  15  Bull  386.  Form  §  5994  n.  Preference  of  widow.  21  Bull.  54. 
4  C.  C.  336. 

^  6006.  Bond  of  administrator  and  its  condition. 
Every  administrator  shall,  before  entering  on  the 
execution  of  his  trust,  give  bond  with  two  or  more 
sufficient  sureties,  in  such  sum  as  the  court  shall 
order,  payable  to  the  state,  with  condition,  as  follows : 

*First— To  make  and  return  into  court,  on  oath, 
■within  three  months,  a  true  inventory  of  all  moneys, 
goods,  chattels,  rights  and  credits  of  the  deceased, 
which  have  or  shall  come  to  his  possession  or  knowl- 
edge; and,  also,  if  required  by  the  court,  an  inventory 
of  the  real  estate  of  the  deceased. 

Second — To  administer  according  to  law,  all  the 
moneys,  goods,  chattels,  rights  and  credits  of  the 
deceased,  and  the  proceeds  of  all  his  real  estate  fiiat 
may  be  sold  for  the  payment  of  his  debts,  which  slill 
at  any  time  come  to  the  possession  of  the  administrator 
or  to  the  possession  of  any  other  person  for  him.      ^ 

Third — To  render,  upon  oath,  a  true  account  of  hi 

administration,  within  eighteen  months,  and  at  an^ 

.  other  times  when  required  by  the  court  or  the  law! 

and  failing  so  to  do  for  thirty  days  after  he  shall  have^ 

'been  notified  of  the  expiration  of  the  time  by  tlie 
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probate  judge,  he  shall  receive  no  allowance  for  ser- 
vices, unless  the  court  shall  enter  upon  its  journal 
that  such  delay  was  necessary  and  reasonable. 

Fourth — To  pay  any  balaYice  remaining  in  his  hands 
upon  the  settlement  of  his  accounts,  to  such  persons 
as  the  court  or  the  law  shall  direct ;  and. 

Fifth — To  deliver  the  letters  of  administration  into 
court,  in  case  any  will  of  the  deceased  shall  be 
thereafter  duly  proved  and  allowed.  [59  v.  98, 
H3.] 

Form  of  administration  bond,  {Follow  the  form  under  g  5996 
to* and  continue.]  Whereas,  letters  of  administration  upon  tho 
estate  of  G.  H.  deceased  were  granted  to  the  said  A.  B.  by  the 

S rebate  court  of county,  in  the  State  of  Ohio,  on  the-^ 
ay  of 18 :  now  if  the  said  A.  B.  as  administrator  of 

the  estate  of  said  deceased  shall  first,  [Follow  the  words  of  the 
above  g  6006  from,  *  to  the  end.]  then  this  obligation  to  be  void, 
otherwiee  to  remain  in  full  force.    (Signed,  etc.) 

Letters  of  Administration.— St&te  of  Ohio, County, «»: 

To  all  who  shall  see  these  presents,  greeting:  Whereas,  G.  H., 

late  of  the  county  of ,  and  State  of  Ohio,  died  intestate ; 

whereby  it  becomes  expedient  that  the  Probate  Court  within 
and  for  the  county  aforesaid,  should  appoint  some  suitable  and 
trusty  person  or  persons  to  collect  and  administer,  all  and 
singular,  the  goods,  chattels  and  credits  of  the  said  A.  B., 
deceased,  whereof  he  died  possessed.  Know  ye,  therefore,  that 
the  said  Probate  Court  has  nominated  and  appointed,  and  by 
these  presents  does  nominate  and  appoint  A.  B.  administrator 
of  all  and  singular,  the  goods,  chattels  and  credits  of  the  de- 
ceased; hereby  gi'anting  to  said  administrator,  all  and  singu- 
lar, the  power  necessary,  and  by  law  required,  to  enable  him 
to  take  an  inventory  of,  collect,  sue  for  and  recover,  all  and 
sinffular,  the  goods,  chattels  and  cradits  of  the  said  deceased; 
ana  out  of  the  same,  or  such  part  thereof  as  shall  come  to  his 
hands,  the  debts  of  the  said  deceased  to  pay  and  discharge 
according  to  law,  and  of  the  rest  and  residue  of  said  goods, 
chattels  and  credits,  to  make  a  just  and  lawful  disti'ibution, 
and  the  same  fully  to  administer  in  all  things  by  law  required. 
[Follow  form  under  $  5996  from  *.] 

Notes.— The  sureties  upon  an  executor's  or  administrator's 
bond  are  liable  on  the  same  for  the  proceeds  of  lands  sold  under  j 
an  order  of  court  for  the  payment  of  debts,  4  0. 127;  and  when  . 
the  obligor  on  such  bond  becomes  administrator  of  an  obligee, 
the  bond  is  suspended,  and  the  debt  due  becomes  assets  in  the 
hands  of  the  debtor's  administrator,  16  O.  S.  273.  The  omis- 
sion of  an  administrator  to  give  a  bond  with  the  requisite  num- 
ber of  sureties  upon  it  will  not  affect  his  right  to  recover  in  an 
action  where  letters  have  been  issued  bv  the  Probate  Court 
upon  the  bond  as  given,  44  O.  S.  637.    See  45  O.  S.  24.    Liability 

bi     of  two  administrators  giving  joint  bond  in  case  of  waste  of  the 

^   estate  by  one,  45  O.  S.  525. 

a^\     i  6007.    Special  administrator,  when  appointed.  When 
ive\by  reason  of  a  suit  concerning  the  proof  of  a  will,  or 

the 
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from  any  other  cause,  there  shall  be  a  delay  in  grant- 
ing letters  testamentary,  or  of  administration,  the 
court  may,  in  its  discretion,  appoint  a  special  admin- 
istrator to  collect  and  preserve  the  eflfects  of  the  de- 
ceased.    [38  V.  146,  n4.] 

§  6008.  Bond  of  special  administrator.  Every  such 
gjjecial  administrator,  before  entering  upon  the  duties 
of  his  trusty  shall  give  bond,  with  two  or  more  suffi- 
cient sureties,  in  such  sum  as  the  court  shall  order, 
payable  to  the  state  of  Ohio,  with  condition  that  he 
will  make  and  return  into  court,  within  three  months, 
a  true  inventory  of  all  the  moneys,  goods,  chattels, 
rights,  and  credits  of  the  deceased  which  have  or 
shall  come  to  hie  possession  or  knowledge,  and  that 
he  will  trtily  account,  on  oath,  for  all  the  moneys, 
goods,  chattels,  debts,  and  eflfects  of  the  deceased,  that 
shall  be  received  by  him  as  such  special  administrator, 
whenever  requirea  by  the  court,  and  will  deliver  the 
same  to  the  person  who  shall  be  appointed  executor 
or  administrator  of  the  deceased,  or  to  such  other 
person  as  shall  be  lawfullv  authorized  to  receive  the 
same.     [38  v.  146,  ^  15.] 

Kfjrm  0/  ^f>/4f^.— f  Folio  it*  form  under  $  6996  down  to  *,  and 

continue  an  follows] :  Whereits,  the  Probate  Court  of coun- 

ty^  ill  the  State  of  Ohio,  on  the day  of ,  A.  D.,  188—, 

appointed  the  said  A.  B.  sptcinl  administrator  to  collect  ana 
prei^erve  the  eflrectEf  of  C,  H.,  deceased.  Now,  if  the  said  A.  B., 
iLs  special  iidniiniiitvatyr,  as  jiforesaid,  shall  make  and  return 
intct  Haid  court  within  three  months,  etc.,  [Follow  the  words 
of  theataiHte  above  fo  the  eml]  then  this  obligation  to  be  void; 
othef^vise  to  remain  In  full  force.    Signed,  etc. 

^  6009.  Power 5,  duties  «nd  compensation  of  special 
administrator,  Sncli  .si>et  ial  administrator  shall  collect 
all  the  goods,  chattels,  and  debts  of  the  deceased,  and 
preserve  the  same  for  the  executor  or  administrator 
who  may  thereafter  be  appointed ;  and  for  that  pur- 
pose, may  commence  and  maintain  suits  as  an  ad- 
ministrator, and  may  also  sell  such  perishable  and 
other  goods  as  the  court  may  order  to  be  sold;  and 
he  shall  be  allowed  such  compensation  for  his  ser- 
vices as  the  court  shall  think  reasonable,  if  he  delivers 
over  forthwith  to  the  executor  or  administrator  who 
may  supersede  him,  the  property  and  effects  of  the 
estate,  aa  hereinafter  provided.     [38  v.  146,  §  16.] 

^  6010,  Fowera  of  special  administrator  to  cease  on 
appointment  of  admiaistrator,  etc.    Upon  the  granting 
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of  letters  testamentary  or  of  administration,  the  pow- 
er of  the  sj)ecial  administrator  shall  cease,  and  he 
shall  forthwith  deliver  to  the  executor  or  administra- 
tor all  the  goods,  chattels,  moneys,  and  eflfects  of  the 
deceased  in  his  hands ;  and  the  executor  or  adminis- 
trator may  be  admitted  to  prosecute  any  suit  com- 
menced by  the  special  administrator,  in  like  manner 
as  an  administrator  de  bonis  non  is  authorized  to 
prosecute  a  suit  commenced  by  a  former  executor  or 
administrator.    [38  v.  146,  ?  17.] 

I  6011.  How  special  administrator  may  be  proceeded 
against  by  the  executor,  etc.  If  such  special  adminis- 
trator shall  neglect  or  refuse  to  deliver  over  the  prop- 
erty and  estate  to  the  executor  or  administrator,  as 
provided  in  the  preceding  section,  the  court  may,  by 
citation  and  attachment,  compel  him  to  do  so ;  and 
the  executor  or  administrator  may  also  proceed,  by 
civil  action,  to  recover  the  value  of  the  assets  from 
Mm  and  his  sureties.     [38  v.  146.  g  18.] 

Form  of  Citation.— St&te  of  Ohio, county,  as. 

To  A.  B.,  special  administrator  of  the  estate  of  [or  executor 
of  the  last  will  and  testamentj  of  C.  D.  deceased: 

You  are  hereby  required,  on  or  before  the day  of A.  D. 

188-  to  deliver  to  E.  F.,  executor  of  the  last  will  and  testament 
[or  administrator  of  the  estate]  of  C.  D.  deceased,  all  the  goods, 
chattels,  moneys  and  effects  of  said  decedent  in  your  hands 

according  to  law,  or  to  appear  in  this  court  on day  of 

188-,  and  show  cause  why  an  attachment  should  not  issue 
against  you  for  your  default. 

Witness  my  signature  and  the  seal  of  said  probate  court,  at 
this —  day  of A.  D.  Ib8-. 

[sealj  Probate  judge. 

JoMrnaJenirj/.— State  of  Ohio,  on  application  of  E.  F.  executor, 
etc.  v.A.  B.  special  administrator,  etc.  The  writ  of  citation 
having  been  returned  served,  upon  said  A.  B.,  defendant,  re- 
quiring him  on  or  before  the  — -day  of A.  D.  188-  to  de- 
liver to  said  E.  F..executor,  etc.,  all  the  goods,  chattels,  moneys 
;  and  effects  of  said 'decedent  in  his  hands;  and  said  A.  B.  having 
*  failed  to  comply  with  the  order  aforesaid,  or  to  show  cause  why 
an  attachment  should  not  issue  against  him  for  his  default,  it 

is  ordered  that  a  writ  of  attachment  issue  to  the  sheriff*  of 

county,  to  bring  the  body  of  said  A.  B.  into  this  court  forthwith, 
to  abide  such  order  as  the  court  may  make  concerning  him  in 
this  behalf. 

Writ  of  attachment.— St&te  of  Ohio, county,  s«. 

To  the  sheriff  of  said  county,  greeting: 

Whereas,  A.  B.,  special  administrator  of  the  estate  of  C.  D., 
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p..'  deceased,  was  by  the  order  of  the  probate  court  of  said  county 

s'yi    required  to  deliver  to  E.  F.,  the  duly  appointed  executoi  [or 

administrator  of  the  estate]  of  the  last  will  and  testament  of 

said  decedent,  all  the  goods,  chattels,  moneys  and  effects  of  said 

decedent  in  his  hands,  on  or  before  the — -day  of 188-,  or 

to  show  cause  why  an  attachment  should  not  issue  against  him 
for  his  default,  and  the  said  A.  B.  having  failed  to  comply  with 
the  order  aforesaid,  you  .are  therefore  commanded  to  take  the 
said  A.  B.  and  have  his  body  forthwith  before  said  court,  to 
abide  such  order  as  may  be  made  concerning  him  in  this  behalf. 
Hereof  fail  not  and  bring  this  writ  with  you. 

Witness  my  signature  and  the  seal  of  said  probate  court,  etc. 

§  6012.  Special  administrator  not  liable  to  creditors — 
limitation  of  action  against  executor,  etc.  Such  special 
administrator  shall  not  be  liable  to  an  action  by  any 
creditor  of  the  deceased;  and  the  time  of  limitation 
for  all  suits  against  the  estate  shall  begin  to  run  from 
the  time  of  granting  letters  testamentary  or  of  admin- 
istration in  the  usual  form,  in  like  manner  as  if  such 
special  administration  had  not  been  granted.  [38  v* 
146,  §  19.] 

§  6013.  Administration  and  proceeding  when  decedent 
was  not  a  resident  of  the  state  but  engaged  in  business 
therein,  etc.  In  all  cases  where  any  person  has  here- 
tofore died  or  shall  hereafter  die,  whether  testate  or 
intestate,  such  person  not  being  at  the  time  of  his 
decease  a  resident  of  this  state,  but  having  been  en- 
gaged in  the  prosecution  of  business  therein,  as  a 
partner  or  otherwise,  and  leaving  in  this  state  any 
property  belonging  in  whole  or  in  part  to  his  estate, 
the  probate  court  of  the  county  in  which  such  busi- 
ness may  have  been  prosecuted  as  aforesaid,  or  of 
any  county  in  which  suqh  property  may  be  situated, 
or  where  any  debtor  of  such  decedent  may  reside, 
shall,  upon  the  application  of  any  creditor  of  euch 
decedent,  whose  claim  is  founded  on  a  contract  made 
or  a  right  of  action  which  accrued  within  this  state, 
grant  to  such  creditor  or  to  some  other  person,  ad- 
ministration of  all  and  singular  the  assets  of  such  de- 
cedent situate  within  this  state ;  and  the  proceeds  of 
such  assets  shall  be  applied  to  the  payment  of  the 
debts  which  shall  be  proved  against  such  estate  be- 
fore such  administrator;  and  the  surplus,  if  any,  shall 
be  paid  into  the  court  granting  such  administration 
for  the  benefit  of  the  estate  of  such  decedent,  in  the 
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state  where  the  decedent  resided  at  the  time  of  his 
death.    [49  v.  106,  §  §  1,  2.] 

i  6014.  Limitation  for  granting  original  administra- 
tion—ezoeption.  Administration  shall  not  be  origi- 
nally granted  as  of  right,  after  the  expiration  of 
twenty  years  from  the  death  of  the  testator  or  intes- 
tate ;  provided,  nevertheless,  that  each  probate  judge 
shall  have  power,  within  his  county,  to  grant  letters 
of  original  administration  upon  the  estate  of  any  per- 
son heretofore  deceased,  or  who  may  hereafter  die, 
as  well  after  as  before  the  exi)iration  of  the  said  per- 
iod of  twenty  years,  upon  petition  of  the  next  of  kin 
or  other  i)erson  or  persons  interested,  or  their  agent, 
and  on  good  cause  shown  for  granting  such  letters  as 
aforesaid;  and  the  eaid  judge  may,  before  allowing 
the  prayer  of  any  such  petition,  direct  notice  thereof 
to  be  given,  by  publication  for  a  period  not  exceed- 
ing thirty  days,  in  one  or  more  of  the  newspapers 
prmted  in  the  county  where  such  petition  is  filed. 
[50  V.  127,  §10 

§  6015.  Besignation  of  executor  or  administrator. 
The  court  issuing  letters  testamentary  or  appointing 
an  administrator,  may,  if  it  thinks  fit,  and  upon  good 
cause  shown,  receive  the  resignation  of  such  executor 
or  administrator,  and  appoint  an  administrator  in  his 
place.    [38  V.  146,  ?  21.] 

Under  foreign  will  see  40  O.  S.  365.  Purchase  of  stock  be- 
longing to  estate  after,  11  Bull  67.   See  48  O.  S.  549 ;  26  Bull  284. 

§  6016.  Effect  of  such  resignation.  The  acceptance 
of  such  resignation,  and  the  appointment  of  another 
administrator,  shall  not  afiect  the  liability  of  such  for- 
mer executor  or  administrator,  or  his  sureties,  prev- 

^  iously  incurred.     [38  v.  146,  §  22.] 

'  Bv  accepting  the  resignation  of  an  administrator  pending 
the  settlement  of  his  accounts,  the  probate  court  does  not  there- 
bv  lose  its  jurisdiction  over  his  person,  or  the  settlement  of  ac- 
counts and  may  proceed  to  hear  and  determine  exceptions 
thereto  and  ascertain  the  amount  due  from  him  to  the  estate, 
in  like  manner  as  if  he  had  continued  in  the  execution  of  his 
trust;  and  the  amount  so  found  due  will  in  the  absence  of  fraud 
and  collusion  be  conclusive  not  only  upon  him  but  upon  his 
sureties,  in  an  action  upon  the  administration  bond,  unless  an 
appeal  has  been  taken,  or  the  judgment  has  been  reversed  upon 
a  proceeding  in  error,  44  O.  S.  637. 
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§  6017.  Removal  of  executor  or  administrator  and 
cause  therefor.  The  probata  court  may  at  any  time  re~ 
move  any  executor  or  administrator,  he  having; 
twenty  days'  notice  thereof,  for  habitual  drunken- 
ness, gross  neglect  of  duty,  incompetency,  fraudulent 
conduct,  removal  from  the  State,  or  that  there  are 
unsettled  claims  or  demands  existing  between  him 
and  the  estate,  which  in  the  opinion  of  the  court  may 
be  the  subject  of  controversy  or  litigation  between 
him  and  the  estate,  or  persons  interested  therein j  or 
any  other  cause  which  in  the  opinion  of  such  court 
renders  it  for  the  interest  of  the  estate  that  such  ex- 
ecutor or  administrator  be  removed,  and  the  other 
executor  or  administrator,  if  any  there  be  may  pro- 
ceed in  discharging  the  trust  as  if  the  executor  or 
administrator  so  removed  were  dead,  and  if  there  be 
,  no  other  executor  or  administrator  to  discharge  tJie 
trust,  the  court  may  commit  the  administration  of 
the  estate  not  already  administered  to  some  other 
person  or  persons,  in  like  manner  as  if  the  executor 
or  administrator  so  removed  were  dead.    [81  v.  i;^7,] 

En'or  and  not  appeal  lies  from  order  of  removal,  15  O.  S.  4S4» 
Removal  terminates  authority  over  assets  received  or  vnva- 
ceived,  6  0. 418.  All  parties  interested  are  bound  to  take  uor ku, 
5  O.  200.  Acts  prior  to  removal  are  valid,  4  O.  138,  148.  M  lien 
a  removed  executor  or  administrator  has  settled  with  the  court 
and  the  balance  in  his  hands  is  ascertained,  suit  may  be  sus- 
tained against  his  sureties  without  first  obtaining  a  pei-sonal 
and  separate  judgment  against  him;  and  in  such  suit  it  is  not 
necessary  to  aver  that  the  removed  administrator  has  had  not- 
ice of  his  successor's  appointment,  5  O.  200. 

Conviction  of  larceny  in  another  state  held  not  to  incapacit- 
ate, 12  Bull  245.  Insanity,  see  15  Bull  239.  Where  testatui'i 
widow  was  given  a  life  estate  with  remainder  to  her  children* 
and  the  executors  turned  over  the  entire  estate  to  her  without 
exacting  any  security,  held  that  such  conduct  justified  ttieir 
dismissal,  15  Bull  190.  While  choses  in  action  or  other  assets 
belonging  to  the  estate  remain  in  the  executor's  or  adminiij era- 
tor's  hands  unadministered,  his  authority  to  administer  Ihii 
same  is  not  extinguished  by  an  order  made  upon  what  purports 
to  be  the  settlement  of  his  final  account  directing  that  he  Ix 
discharged  from  his  trust,  48  O.  S.  545. 

§  6018.  Administration  de  bonis  non  when  to  be 
granted.  When  any  sole  executor  or  administtator 
shall  die  without  having  fully  administered  the  es- 
tate, the  court  shall  grant  letters  of  administration, 
with  the  will  annexed,  or  otherwise,  as  the^  case  may 
require,  to  some  suitable  person,  to  administer  the 
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|oods  and  estate  of  the  deceased,  not  already  admin- 
istered; provided,  there  be  personal  estate  of  the  de- 
ceased not  administered,  to  the  amount  of  twenty- 
dollars,  or  debts  to  a  like  amount  remaining  due  from 
the  estate.     [38  v.  146,  §  24.] 

Form  of  bond  same  as  under  $16006.  "administrator  de  bonis 
non"  being  substituted  for  "administrator,"  and  "letters  of 
administration  de  bonis  non'^  for  "letters  of  administration." 

An  administrator  de  bonis  non  cannot  without  legislative  aid 
maintain  an  action  against  the  representatives  of  deceased  ad- 
mmistrator  or  sureties  on  his  bona,  19  O.  S.  392.  Without  legis- 
lative aid  au  administrator  de  bonis  non  whose  predecessor's 
powers  have  ceased  by  death  can  have  recourse  only  to  the 
administration  bond  of  the  deceased  administrator,  28  O.  S.  175. 
There  is  no  such  thing  in  Ohio  as  an  executor  de  son  tort,  15  O. 
517. 

§6019.  Will  proved  after  adminigtration  granted— 
eflfeot.  If,  after  granting  letters  of  adminstration,  as 
of  an  intestate  estate,  a  will  of  the  person  deceased 
shall  be  duly  proved  and  allowed,  the  first  adminis- 
tration shall  be  revoked  by  the  court,  unless  a  peti- 
tion contesting  the  probate  of  such  will  shall,  before 
such  revocation,  be  filed  in  the  court  of  common 
pleas,  in  which  case,  in  the  discretion  of  the  probate 
court,  the  administration  may  be  continued  in  the 
hands  of  the  original  administrator,  until  the  final 
determination  of  such  proceedings  to  contest,  t^rhen, 
if  the  will  is  sustained,  the  first  administration  shall 
be  revoked ;  and  in  either  case,  upon  the  revocation 
of  the  first  administration  and  the  appointment  of  an 
executor  or  administrator  with  the  will  annexed,  the 
executor  or  administrator  with  the  will  annexed  shall 
be  admitted  to  prosecute  or  defend  any  suit,  proceed- 
ing, or  matter  commenced  by  or  against  the  original 
ad&iinistrator,  in  like  manner  as  an  administrator  de 
bonis  non  is  authorized  to  prosecute  or  defend  a  suit 
commenced  by  a  former  executor  or  administrator. 
[73v.  109,  ^25.] 

When  the  obligor  in  a  bond  becomes  administrator  of  the 
obligee  the  bond  ie  suspended  and  the  debt  due  becomes  assets 
in  the  hands  of  the  debtor  as  administrator,  4  0. 138.  Where  an 
estate  has  been  fully  settled  and  all  the  moneys  in  the  hands  of 
the  administrator  have  been  paid  over  in  pursuance  of  an  order 
of  court,  should  a  will  be  discovered  and  proved  subsequent  to 
such  settlement  the  executor  cannot  compel  the  former  admin- 
istrator to  account  for  the  money  or  property  by  him  received 
and  paid  over.  18  O.  268. 


i 


|69l9flHl020.   EXECLTT0»i=5  AKO  ADMlNt^TSATORS. 

^  6D19  a.  Powers  of  exeontofa  and  adminlft: 
etc.,  during  oontest  ol  will.  Wheitever  a  will  i 
tested^  the  executor  or  the  administrator,  or  a< 
ietratrix  dt'  I  Hints  nojij  with  the  wili  unnexi^d,  c 
testamentarjr  trustee  ehall  have  power,  dunn 
cont<*sto£  eaid  will,  to  control  all  the  real  esta 
spetiitically  devised,  included  in  said  will,  and  a, 
personal  estate  of  eaid  testator,  not  before  said' 
test  dniy  admin istered,  to  collect  the  debts,  anc 
vert  all  assets  Into  money,  except  such  as  m 
epecifically  bequeathed,  pay  all  taxes  on  said  rea 
personal  property,  and  all  debts  according  to  law 
whenever  necessary  to  preserve  said  real  pro 
from  waste,  to  repair  buildings  and  other  imp 
mBnts,  and  insure  the  same,  upon  an  order  the 
first  obtained  from  the  probate  court  having  jur 
tion  of  such  executor  or  adniJjiistrator  ortestauie; 
trustee  and  for  such  repairs,  taxes  and  ineurani 
advance  or  borrow  money  on  the  credit  of  such  ei 
which  shall  l>e  a  charge  thereon :  and  si  i all  also 
power  to  receive  and  receipt  for  any  distributive  i 
of  any  estate  or  trust  to  which  such  testator  v 
have  been  entitled,  iJi  Uving,  The  probate  court 
require  such  additional  bonds  as  h"om  time  to 
may  be  proper.    [85  v.  2r>2,  84  v.  174,] 

§  et020.  Proceedings  by  administrator  or 
Bgftinst  former  administrator  or  exec^ator.  An.  ad 
trator  or  executor  appointed  in  the  place  of  an 
cutor  or  administrator  who  has  resigned,  bee 
moved,  or  whose  letters  have  been  revoke 
authority  exting^uiahed,  shall  be  entitled  to  th< 
session  of  all  the  personal  effects  and  assets  o 
estate  unad  ministered,  and  may  maiidatn  a 
against  the  former  executor  or  adjninistrator  an 
sureties  on  administration  bond^  for  the  same  anj 
all  damages  arising  from  maladministration  or 
sions  of  the  former  execiator  or  administrator, 
U6,  ?  260 

Liability  of  gnreties  on  bond  of  removed  e^c^otitoT  lot 
veraion  of  a^gete  in  action  by  successor,  40  O.  S.  20. 
The  cause  it!  aelit^n  eurvlvoa  a^^ainst  personal  rcpreseuti 
ol  dtceased  i^xemuor  or  admin istraKus  2  U.  E?.  43L    This  oL— 
does  not  authoike  an  adDiinlstrator  de  bonis  non  upo 
deatb  in^M^^  of  the  first  admin ietrakir  to  hriUK:  auit  --^ 
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ills  representative,  or  the  sureties  on  his  official  bond,  20  O.  479. 
See  19  O.  S.  392 ;  31  Bull  35.  Judgment  against  such  former  admin- 
istrator is  evidence  eagainst  him  and  his  sureties  in  an  action  on 
his  administration  bond,  and  can  only  be  impeached  by  proving 
fraud  or  mistake,  18  O.  225.  An  order  of  the  probate  court  duly 
entered  of  record,  on  exceptions  filed  to  an  executor's  or  admin- 
istrator's account,  is  nota bar  to  an  action  by  an  administrator  de 
bonis  non  against  such  executor  for  matters  folind  by  the  jprobate 
court  against  the  widow  and  heirs  on  such  exceptions,  2  O.  S.  431.. 
"Personal  effects  and  assets  of  the  estate  unadministered"  in- 
clude the  indebtedness  of  an  administrator  resigned,  to  the  es- 
tate on  account  of  assets  received  and  converted  to  his  own  use, 
as  well  as  such  effects  and  "assets"  as  remain  in  specie,  and 
maybe  recovered  by  his  successor  in  an  action  upon  the  ad- 
ministration bond,  44  O.  S.  637.  Where  upon  the  settlement  of 
the  account  of  an  administrator  who  has  resigned  or  l>een  re- 
moved, the  amount  due  from  him  to  the  estate  has  been  ascer- 
tained and  determined  by  the  probate  court  it  is  not  en-or,  to 
order  its  payment  to  his  successor.  Id.  The  averment  of  a 
failure  of  an  administrator  or  executor  who  has  resigned  to  pay 
to  his  successor  the  amount  found  due  from  him  on  the  settle- 
ment of  his  accounts,  is  a  sufficient  assignment  of  a  breach 
of  the  condition  of  his  bond  "to  administer  according  to  law" 
the  assets  of  the  estate,  Id.  The  omission  of  an  administrator 
to  give  bond  with  the  requisite  number  of  sureties  upon  it, 
will  not  affect  his  right  to  recover  in  an  action  where  letters 
have  been  issued  by  the  probate  court  upon  the  bond  as  given 
and  remain  unrevoked,  Jd. 

A  settlement  of  the  account  of  an  executor  who  has  been  removed 
does  not  bar  a  subsequent  suit  by  him  against  his  successor  upon 
a  demand  existing  in  the  lifetime  of  his  testator,  2  C.  C.  R.  7.  An 
executor  filed  an  account  showing  assets  in  his  bands  and  after- 
wards gave  a  new  bond  upon  motion  of  the  sureties  on  his  prior 
bond  to  be  removed.  Before  the  new  bond  was  given  he  embez- 
zled the  assets.  An  administrator,  cum  testamento  was  appointed ; 
Held,  that  the  sureties  on  the  new  bond  are  liable  to  such  admin- 
istrator for  the  amount  embezzled  by  the  executor,  46  O.  8.  20. 

i  6021.  Sales,  etc.,  of  former  executor  or  administrator 
▼alid.  Where  any  letters  of  administration  shall  be 
revoked,  or  when  any  executor  or  administrator,  or 
administrator  with  the  will  annexed,  shall  be  removed 
or  resign,  or  the  authority  as  such,  of  a  woman  ex- 
tinguisiied,  or  a  will  shall  be  declared  invalid  for  any 
cause,  all  previous  sales,  whether  of  real  or  personal 
property,  made  lawfully  and  in  pood  faith  by  the 
executor  or  administrator,  or  administrator  with  the 
will  annexed,  and  with  good  faith  on  the  part  of  the 
purchasers,  and  all  lawful  acts  done  in  the  settlement 
of  the  estate  or  execution  of  the  will,  shall  be  valid 
as.to  such  executor  or  administrator,  or  administrator 
of  the  will  annexed,  but  the  sums  paid  out  or  distrib- 
uted to  legatees  or  other  distributees  mav,  when  nec- 
essary for  the  proper  execution  of  a  will  or  adminis- 


1 6022-6034  INVENTORY  OF  ESTATE,  24^ 


Imtion  of  an  estate,  be  recovered  from  the  personB 
receiving  the  same.     [78  v.  9;  38  v.  146,  |  27.] 

Sliuiibl  H  ivil]  be  discovered  after  the  estate  of  a  decedent  has 
been  fully  srttkrt  and  all  moneys  and  assets  which  have  come 
into  hih  HmihN  }Lave  been  paid  over  by  the  administrator  in  pur- 
Euancc  itf  Hi]  onler  of  court,  and  the'will  be  then  dniv  [tiiivtMlT 
the  ejiiiHutor  :i]  I  pointed  in  such  will  can  not  compel  t  fie  former 
jadninu^trjLtni  1  >  account  for  the  money  and  other  prf>p<;rty  re- 
<^lved  and  so  paid  over,  18  O.  268 ;  see  4  0. 138. 

^  6022,  Marriage  no  dlBpuallflcation  for  executrlsc  or 
aOminlstratrli.  The  marriage  of  a  woman  shall  not 
diecjiialify  her  to  act  as  executrix  or  administratrix, 
whether  *^ucli  marriage  occur  before  or  after  her  ap- 
poiDtmeiit  and  quahfication,  and  all  her  acts  in  such 
capacity  shall  have  the  same  validity  as  though  she 
were  unmarried.     [91  v.  9 ;  90  v.  23 ;  38  v.  146,  i  28.] 

An  ttnitir  of  wale  once  begun,  is  not  abated  by  tho  ^'^nbi^cqHent 
tnaniiii^e  ot  an  administratrix.l6  O.  563.  Marriage  of  cxoc^til- 
Tix  extini^uiKhes  her  power  ana  it  does  not  revive  on  the  tteath 
of  her  hiisbuiui,  19  Bull  149.  The  statute  has  been  since  utuended, 

THE  invektory:  the  allowance  to  the  widow  and- 
crildrkn:   and  the  debts  dub  to  the  Estate, 

I  602a  Inventory  to  be  returned  within  three  monthB 
ezoepit  etc  Every  executor  or  administrator  Bhall, 
within  three  months  after  his  appointment^  make 
and  rt-turn  npon  oath,  into  court,  a  true  inventory  of 
all  the  gofuls,  chattels,  moneys,  rights,  and  credits  of 
the  dect'as^  dj  which  are  by  law  to  be  administered, 
and  wbitdi  shall  have  come  to  his  possession  or 
knowledge ;  but  if  the  probable  value  thereof  be  less 
than  one  hundred  dollars  the  court  may  direct  the 
same  to  he  omitted,  provided,  that  if  his  predeces^sors 
have  so  done^  an  administrator  de  6oni«  non  shall  not  be 
required  to  return  and  file  an  inventory,  unless,  in 
the  opinion  of  the  probate  court  the  same  m  neces* 
garv*  The  word  "inventory"  in  this  chapter  ^hall 
include  au  appraisement.  [87  v.  297 ;  82  v.  130;  3^  v. 
146,  §  29,] 

g  6024.  Exceptions  to  inventory  and  prooeedingi 
thereon.  Appeal  to  common  pleas.  At  any  time  within 
one  year  after  the  return  of  an  inventory,  any  person 
interested  in  the  estate  may  file  exceptions  to  the 
inventory ;  and,  thereupon,  the  court  shall  set  a  day 
'or  the  hearing  thereof,  and  cause  written  notice  of 
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Buch  filing  and  of  the  time  so  fixed  for  the  hearing, 
to  be  given  to  the  executor  or  administrator,  not  less 
than  five  days  before  the  time  so  fixed  for  the  hear- 
ing; and  for  good  cause  the  hearing  may  be  continued 
for  such  time  as  the  court  shall  deem  reasonable ;  and 
at  the  hearing  the  executor  or  administrator  and  any 
witness  subpoenaed  by  either  party  may  be  ex- 
amined under  oath;  and  the  court  shall  enter  its 
finding  on  the  journal  and  tax  the  costs  as  may  be 
equitable ;  and  an  appeal  may  be  taken  to  the  court 
of  common  pleas  by  either  party,  from  any  finding, 
order,  judgment  or  decision  of  the  probate  court  on 
the  hearing  of  said  exceptions  to  the  inventory,  as  in 
other  cases.     [80  v.  67^;  72  v.  174,  §  1,  2,  56.] 

J  6025.  When  real  estate  to  be  included  in  the  inven- 
tory. If  the  court,  at  the  time  of  granting  letters 
testamentary  or  letters  of  administration,  shall  think 
fit,  it  may  order  the  executor  or  administrator  to  also 
include  in  the  if^ventory  an  appraisement  of  all  the 
real  estate  of  the  deceased.    [38  v.  146,  ?  30.] 

i  6026.  When  emblements  shall  be  assets.  The  em- 
blements or  annual  crops  raised  by  labor,  and 
whether  severed  or  not  from  the  land  of  the  deceased, 
at  the  time  of  his  death,  shall  be  assets  in  the  hands 
of  the  executor  or  administrator,  and  shall  be  in- 
cluded in  the  inventory.     [38  v.  146,  §  31.] 

In  March  a  tenant  for  life  i-ented  to  "H."  for  |800,  a  farm 
npon  which  to  raise  a  crop  of  corn  and  died  in  July.  In  No- 
vember, when  the  crop  was  gathered,  the  cropper  paid  the  rent 
to  the  executor  of  the  life  tenant.  The  tenant  in  reversion 
brought  suit  to  recover  a  proportionate  share  of  the  rent  as  so 
much  money  paid  for  bis  use  to  the  executor;  held  that  he  was 
not  entitled  to  recover  any  portion  of  it,  3  C.  C.  R.  64. 

i  6027.  Power  to  onltivate  and-  gather  crops.  The 
executor  or  administrator,  or  the  person  to  whom  he 
may  sell  such  emblements  may,  at  all  reasonable 
times,  enter  upon  the  lands  to  cultivate,  sever  and 
gather  the  same.    [38  v.  146,  g  32.] 

J  6028.  Appraisers,  how  appointed.  The  estate  and 
effects  comprised  in  the  inventory  shall,  unless  an 
appraisement  thereof  has  been  dispensed  with  by  an 
order  of  court,  be  appraised  by  three  suitable  disin- 
terested perons,  who  shall  be  appointed  by  the  court, 
and  sworn  to  a  faithful  discharge  of  their  trust;  and 
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if  any  part  of  such  estate  or  effects  be  in  any  other 
county,  any  disinterested  justice  of  such  county  may 
appoi  nt  tho  apprais^ers  of  the  estate  and  effects  therein. 
[M  V.  146,  i  3:i.] 

Juflticfl  of  Peafle  en  ti  tied  to  lee  oi  forty  cents  for  issuing  or- 
di^r  to  n Pi t rni ^a le,  $621, 

^6029,  If  appraisera  fcdl  to  act,  justice  may  appoint 
atlL«ra.  If  hy  neglect,  sickness,  or  other  cause,  any 
of  the  appraisers  eliaU  fail  to  attend  to  the  perform- 
ance of  their  duty,  any  justice  of  the  peace  in  the 
county  in  whicli  the  property  to  be  appraised  is  situ- 
ate»  may  appoint  others  to  supply  the  place  of  such 
delinquent  appraisers,     [38  v.  146,  J  34. J 

^  6030.  Form  of  appointment' of  appraisers  by  justice. 
When  a  justice  apjjoints  appraisers  he  shall  make  a 
certificate  oi  the  apE^ointment  which  shall  be  returned 
by  the  ext-eutor  or  administrator  with  the  inventory, 
and  which  shall  be  iu  substance  as  follows: 
To ,  of county: 

You  at'e  hereby  appointed  to  appraise,  on  oath,  the  estate 

and  effet:i!5  of ,  late  of county,  deceased. 

Given  unfjcr  my  liand  Ihls day  of , 

Justice  of  the  Peace. 
[38  T.  146,  g'^^] 

^  6031.  Inventory  to  be  made  and  by  whom.  After 
givinj^  the  notice  in  the  next  section  required,  the 
executor  or  aduuniBtrator  shall,  with  the  aid  of  the 
appraisers,  if  an  appraisement  is  made,  make  the 
inventory  herein  directed.    [38  v.  146,  §  36.] 

g  GO 32,  How  and  when  notice  to  be  given.  A  notice 
of  the  time  and  place  of  making  such  inventory  and 
appraiaeinent  shall  be  served  by  the  executor  or  ad- 
nvinietrator  not  less  than  five  days  previous  thereto, 
on  the  IS  idow,  legatees,  and  next  of  kin,  residing  in 
the  county,  where  such  property  shall  be,  and  it  shall 
also  be  posted  in  two  of  the  most  public  places  in  the 
township  in  which  the  deceased  last  dwelt;  and  in 
every  sueli  notice  the  time  and  place  at  which  such 
appraist^ment  will  be  made  shall  be  specified.  [38  v. 
146.  §  37,] 

J  6033.  Appraiaeta^  oath;  by  whom  administered.  Hefore 
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proceeding  to  the  execution  of  their  duty,  the  apprais- 
ers shall  take  and  subscribe  an  oath,  to  be  inserted  in 
or  annexed  to  the  inventory,  before  an  officer  author- 
ized to  administer  oaths,  that  they  will  truly,  honest^ 
ly,  and  impartially  appraise  the  estate  and  property 
which  shall  be  exhibited  to  them,  and  perform  the 
other  duties  required  by  law  in  the  premises,  accord- 
ing to  the  best  of  their  knowledge  and  ability ;  and  m 
the  absence  of  such  officer- authorized  to  administer 
the  oath,  the  administrator  or  executor  is  hereby 
authorized  to  administer  the  same.  [88  v.  573 ;  38  y, 
146,  i  38.] 
Form  under  $  fi046. 

i  6034.  In  whose  presence  and  in  what  manner  th# 
artioles  shall  be  appraised.  The  appraisers  shall,  in 
the  presence  of  such  of  the  next  of  kin,  legatees*  or 
creditors  of  the  testator  or  intestate,  as  shall  attend, 
and  the  widow,  if  there  be  one,  proceed  to  estimate 
and  appraise  the  property  and  estate ;  and  each 
article  or  item  shall  be  set  down  separately,  with  the 
value  thereof,  in  dollars  and  cents,  distinctly  in 
figures,  opposite  to  the  articles  or  items,  respectively. 
[38  V.  146,  §  39.] 

i  6035.  How  bonds  and  other  seonrities  to  be  inven- 
toried and  appraised.  The  inventory  shall  contain  a 
particular  statement  of  all  bonds,  mortgages,  notes 
and  all  other  securities  for  the  payment  of  money, 
belonging  to  the  deceased,  which  are  known  to  such 
executor  or  administrator,  specifying  the  name  of 
the  debtor  in  .each  security,  the  date,  the  sum 
originally  payable,  the  indorsements  thereon,  if  any, 
wifli  their  dates,  and  the  sum  which,  in  the  judgment 
of  the  appraisers,  can  be  collected  on  each  claim. 
[38  V.  146,  2  40.] 

Form  under  $  6046. 

2  6036  How  other  debts  shall  be  inventoried  and 
appraised.  The  inventory  shall  also  contain  a  state- 
ment of  all  other  debts  and  accounts  belonging  to  the 
deceased,  which  are  known  to  such  executor  or 
administrator,  specifying  the  name  of  the  debtor,  the 
date,  the  balance  or  thing  due,  and  the  value  or  sum 
which  can  be  collected  tnereon,  in  the  judgment  of 
the  appraisers.     [38  v.  146,  ?  41.] 


i  6037-6038       •  inventory  of  estate. 

Notes  delivered  to  an  executor  to  indemnify  the  estate  agi 
the  liability  of  the  testator  as  surety  are  not  assets  of  theea 
nor  IS  moiK^"  collected  on  them,  15  0.  432. 

§  6037.  How  inventory  of  money  and  bank  bills  t 
stated.  The  inventory  shall  also  contain  an  acc< 
of  all  moneys,  whether  in  specie  or  bank  bilk 
other  circulating  medium,  belonging  to  the  decea 
which  shall  have  come  to  the  hands  of  the  exec 
or  administrator ;  and  if  none  shall  have  come  t( 
hands,  the  fact  shall  be  so  stated  in  said  invent 
;[38v.  146,  H2.] 

g  6038.  What  property  shall  not  be  deemed  asse 
be  administered  on  in  certain  oases.  When  any  pe 
shall  die,  leaving  a  widow  or  minor  child  or  child 
under  the  age  of  fifteen  years,  the  following  prop 
shall  not  be  deemed  assets  or  administered  as  s 
but  shall  be  included  and  stated  in  the  inventoi 
the  estate,  and  signed  by  the  appraisers  wit] 
appraising  the  same.: 

First— One  family  sewing  machine,  to  be  reta 
by  said  widow  absolutely  as  her  own  property, 
all  spinning  wheels,  weaving  looms  and  stoves  se 
and  kept  in  use  by  the  family. 

Second — The    family  bible,   family  pictures 
school  books  used  by  or  in  the  family  of  the  dece 
and   books,  not  exceeding  one  hundred  dollar 
value,  which  were  kept  and  used  as  part  of  the  fa 
library  before  the  decease  of  such  person. 

Third — One  cow,  or  if  there  be  no  cow,  house! 
goods,  to  be  selected  by  the  widow,  or  if  there  b 
widow,  bv  the  guardian  or  xiext  friend  of  such  m 
child  or  children,  not  exceeding  forty  dollars  in  vj 
or  if  there  be  no  household  goods  such  as  the  wi 
or  guardian  or  next  friend  may  desire  to  select, 
forty  dollars  in  money;  all  sheep  to  the  numb 
twelve,  their  valuation  not  to  be  greater 
seventy-five  dollars,  and  the  wool  shorn  from  tl 
and  the  yarn  and  cloth  manufactured  by  the  fan 
all  flax  in  possession  of  the  family  intended  fo: 
use  thereof,  and  yarn  or  thread  cloth  manufact 
therefrom. 

Fourth— All  the  wearing  apparel  and  omamer 
the  family  and  of  the  deceased,  all  the  beds,  bedsl 
and  bedding,  cooking  utensils  and  table-ware  n< 
sary  for  the  use  of  the  family,  one  clock,  one  i 
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saddle  and  any  other  articles  of  personal  property 
not  to  exceed  one  hundred  dollars  in  value,  which 
the  widow,  or  if  there  be  no  widow,  the  guardian  or 
next  friend  of  such  minor  child  or  children,  may 
select,  to  be  valued  by  the  appraisers.  [65  v.  180, 
H3.] 

^  6039.  Disposition  of  such  property.  The  said 
articles,  except  the  wearing  apparel  of  the  deceased, 
shall  remain  in  the  possession  of  the  widow,  if  there 
be  one,  during  the  time  she  shall  live  with  and 
provide  for  such  minor  child  or  children.  When  she 
shall  cease  to  do  so,  she  shall  be  allowed  to  retain  as 
her  own  her  wearing  apparel,  her  ornaments  and  one 
bed,  bedstead  and  bedding  for  the  same,  and  the 
other  articles  so  exempted,  and  not  consumed,  shall 
then  belong  to  such  minor  child  or  children.  If  there 
be  a  widow,  and  no  minor  child  or  children,  then  the 
said  articles  shall  belong  to  such  widow.  [38  v.  1 46, 
J44.1 

g  6040.  Allowance  to  the  widow  and  children  for 
their  support.  The  appraisers  shall  also  set  off  and 
allow  to  the  widow,  and  children  under  the  age  of 
fifteen  years,  if  any  there  be,  or  if  there  be  no  widow, 
then  to  such  children,  sufficient  provisions  or  other 
property  to  support  them^for  twelve  months  from  the 
death  of  the  decedent;  and  if  the  widow  or  such 
children  have,  since  the  death  of  the  deceased,  and 
previous  to  such  allowance,  consumed  for  their  sup- 
port any  portion  of  the  estate,  the  appraisers  shall 
take  the  same  into  consideration  in  determining  the 
amount  of  the  allowance.     [38  v.  146,  ?45.] 

Such  allowance  confers  a  vested  right  of  property,  4  O.  S.  292, 
In  case  of  her  death  her  executor  takes  the  balance' of  the  fund, 
and  the  whole  of  it  if  not  set  off.  Id,  14  O.  S.  505.  The  allowance 
is  a  debt  against  the  estate  of  the  husband,  38  O.  S.  480,  and  re- 
eort  may  be  had  to  enforce  its  payment  against  land  conveyed 
away  bv  the  deceased  to  defraud  his  creditors,  18  O.  S.  234. 
Devise  does  not  bar  year's  allowance,  3  O.  S.  369,  39  O.  S.  642, 
nor  election  to  take  under  will.  §  5964.    See  generally,  46  O.  S.  91. 

^  6041.  Money  to  be  set-off  if  necessary.  When 
there  is  not  sufficient  personal  property,  or  property 
of  a  suitable  kind,  to  set-off  to  the  widow  or  children, 
as  provided  in  the  preceding  section,  the  appraisers 
shall  certify  what  sum  or  further  sum,  in  money,  is 
necessary  for,the  support  of  such  widow  or  children. 
[38  v.  146,  §46.] 


?6042-G044  inventory  of  estate. 

§  6042.  Allowance  to  the  widow  and  ohUdren  i 
stated  in  separate  sohednlef  etc.  The  appraisers  i 
not  include  in  the  inventory  the  provisions,  prop 
or  money  set-off  and  allowed  by  them  to  the  w 
or  children,  but  the  same  shall  be  stated  in  a  s< 
ate  schedule,  signed  by  them,  and  returned,  witl 
inventory,  to  the  court,  by  the  executor,  or  adi 
strator.     [38  v.  146,  §  47.] 

J  6043.  Allowance  may  be'increased  or  diminishi 
the  court.  The  probate  court  may,  on  petition  o\ 
widow,  or  other  person  interested,  review  the  a 
ance  made  to  the  widow  or  children,  mentioned  ii 
preceding  section,  and  increase  or  diminish  the  i 
and  make  such  order  in  the  premises  as  they 
shall  deem  right  and  proper.    [38  v.  146,  ?  48.J 

Review  of  allowance  by  persons  interested  after  her  ( 
21  O.  S.  631.  A  person  w  ith  whom  the  widow  lived  unt 
death  and  who  supported  and  took  care  of  her,  incuiTii 
pense  for  her  in  her  sickness,  and  who  has  a  valid  claim  aj 
her  estate  is  a  "person  interested"  in  the  matter  of  the  r 
of  her  allowance,  Id.  Order  overruling  final.    46  O.  S.  89. 

§  6044.  Signing  ot  Inventory ;  retention  of  copy  ai 
turn  of  original  —  Monthly  statement  of  probate  cot 
county  auditor— Priority  of  debt  for  taxes  or  penalty- 
pensation  of  probate  Judge— No  aJlowance  for  tax  ii 
iters.  Upon  the  completion  of  the  inventory  it 
be  signed  by  the  appraisers,  and  a  copy  thereof 
be  retained  by  the  executor  or  administrator,  ai 
shall  return  the  original  to  the  probate  court 
said  court  shall,  at  the  end  of  each  month,  deliv 
the  county  auditor,  a  statement  showing  as  to 
inventory  the  aggregate  value  of  each  class  of  pro 
other  than  real,  as  shown  by  the  inventories 
during  that  month,  for  his  use  and  the  use  o 
proper  board  of  equalization,  in  the  performan 
their  respective  duties  in  relation  to  returns  foi 
ation  of  personal  property,  moneys,  rights  and 
its,  and  the  equalizing  and  correction  of  the  s 
and  any  taxes  or  penalty  lawfully  placed  on  an 
plicate,  or  added  by  the  county  auditor  or  boa 
equalization  within  nine  months  from  the  tii 
filing  said  inventory  with  the  probate  court,  be 
of  a  failure  to  make  a  true  return,  or  of  making  a 
return  for  taxation,  shall  be  a  debt  of  the  dece 
and  paid  and  have  the  same  priority  as  other 
and  no  distribution,  or  payment  of  i'^Cerior  del 
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claiiTi?!  jsshall  relieve  the  executor  or  administrator,  or 
tlieir  ?^in eties,  from  liability  to  pay  such  tax  and  pen- 
ally, and  for  niakinigr  said  statements  ;  but  do  such 
t&i.  or  penalty  shall  l>e  added  before  notice  to  the  ex- 
ecutor or  adminitftrat^jfj  and  an  opportunity  is  given 
him  to  be  beard;  and  in  all  additions  to  the  personal 
taxhstsand  duplicate  miule  by  any  county  auditor, 
each  succeeding  tax  year  shall  l)e  considered  as 
beginning  at  the  time  of  the  completion  of  the  an- 
JJual  settlement  with  the  county  treasurer,  of  the  du- 
plicate for  the  previon&3  year  ;  the  probate  judge  shall 
he  entitled  to  the  same  compensation  as  for  other 
Kfce  services^  to  be  taxed  as3  a  part  of  the  costs  of  ad- 
miniatering  such  estate  j  provided ,  however,  that  no 
percentage,  nor  any  jintrt  of  any  increased  tax  on  the 
property  of  any  such  estate,  covered  by  any  such  in- 
ventory j  and  required  by  law  to  be  listcid  in  the  name  of 
the  executor  or  administrator,  kIuiH  be  allowed  or  paid 
to  any  person  or  persons  under  any  contract  for  secur- 
ing for  taxation,  or  putting  on  the  tax  \mt  or  duplicate, 
property  improperly  or  otherwise  omitted,  or  not  listed 
or  returned  for  taxation,  nor  shall  any  compensation  of 
«iy  kind  be  allowed  or  paid  to  any  each  person  by 
reason  of  the  omission  of  any  of  the  property  of  any 
floch  estate,  or  any  of  the  pVojierty  included  in  any 
anoh  inventory,  so  required  by  law  to  be  listed  by  the 
€xecutor  or  ailmini^trator,  from  any  tax  return,  nor 
forany  ser\ices  relating:  thereto,  under  or  by  reason 
of  any  such  contract.  ,  [90  v.  217 ;  87  v.  297 ;  38  v.  146, 

my 

Aitprnls-tment  aoi  conchii^h  c  &s  to  Talut?,  18  BuU  276. 

^  6045.  Appraisen'  fees.  The  appraisers  shall  each 
receive  one  dollar  per  day  for  their  services.  [38  v. 
146,  i  50,] 

P^rariiis  eiiiployefl  as  c^tmraigsl  oners  to  make  partition  of 
landi5,orto  fla^ij^n  flower,  shall,  for  Ib^  time  so  engaged,  and 
iutroiug  aufrrctiiming,  receive  one  dollar  per  day,  but  if  the 
Iftnd^He  in  mint?  tiijin  one  conuty  thej  -=li;iU  he  entitled  to  one 
dolUr  and  fifty  lenrs  jier  dat;  and  per-ins  called  by  an  offi- 
cer tp  appraise*  real  or  pci'sonml  prnperty  on  rxecution,  replevin, 
arfH:taf;bnte!it,  or  toflx  the  valnc  i»r  L\t.inpted  propeitv,  shall 
r&ci?ivt^  one  dollar  per  day,  cjiceiit  n.^  otlurvvise  specially  pro- 

^  6040.  Inventory  to  be  sworn  to  by  the  executor  or 
administrfttor— form  of  oath,  etc*    Before  receiving  said 
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inventory  by  the  probate  court,  the  executor  < 
ministrator  shall  take  and  subscribe  an  oath  or  a 
ation  before  the  probate  judge  or  his  depr 
justice  of  the  peace,  ot  other  officer  authorized 
minister  oaths  required  or  authorized  by  law,  si 
that  such  inventory  is  in  all  respects  just  and 
that  it  contains  a  true,  statement  of  all  the  estat 
property  of  the  deceased,  which  has  come  t 
knowledge  of  such  executor  or  administrator 
particularly  of  all  money,  bank  bills,  or  other 
lating  medium,  belonging  to  the  deceased,  and 
just  claims  of  the  deceased  against  such  execu 
administrator,  or  other  persons,  according  to  th 
of  his  knowledge.  Such  oath  shall  be  indorsed 
or  annexed  to  the  inventory.  [79  v.  27,  38  v 
?51.] 

Form  of  Inventory^  Etc.—[AMdavit  under  $  6038.]  S 

Ohio, county,  ss:  A.  B.,  C.  I),  and  E.  F.  appraisers 

personal  estate  of  G.  H.,  deceased,  being  sworn,  say  th< 
will  truly,  honestly  and  impartially  appraise  the  esta 
■"   '       "     "      '■  '  ^he  exhibited 

1  of  them  by  I 
premises,  as  appraisers  according  to  the  best  of  tneir  l 
edge  and  ability. 


property  of  said  decedent  which  maybe  exhibited  to 
and  perform  the  other  duties  required  of  them  by  law 


A.  B., 
CD., 
E.  F., 


Apprai 

Sworn  to  and  subscribed  before  me  this day  of  - 

D.,  189-. 

I.  J.,  Justice  of  the  P* 

[or  oifier  authorized  oj 

We,  the  undersigned,  appraisers  of  the  estate  and  pn 

of  G.  H.,  deceased,  after  beine  duly  sworn,  have  maae  j 

ventory  and  appraisement  thereof,  etc.,  as  follows: 


NO.  OF 
ITEM. 

PROPERTY  APPRAISED. 

YALU 

100 

1 
25 

Bushels  wheat  at  75  cts. 
Wagon 
Sheep,  $5 

Money;  cash  on  hand,  r<S6037] 
bank  bills,  500 
specie,        100 
[If  there  is  no  money  say: 

No  money  of  any  kind.] 

|75 
70 
126 

600 

Sum  Tot^^l 

$870 

:5! 
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The  deceased  having  left  a  widow,  Q.  R.,  and  S.  T.  a 
v.,  minor  children  under  the  age  of  fifteen  years,  [or  < 
we  set  oft'  to  them  the  following  property  without  appi 
tiie  same,  as  directed  b}^  statute.  [See  $  6038,  6039.1     [Sigr 

The  following  furniture   and  household  goods  were 

by  the  widow  of  the  deceased her  ma 

with  him,  viz : (required  by  $  3108  since  repealed,  84 

The  following  is  a  schedule  of  property,  etc.,  belong 
the  estate  of  G.  H.,  deceased,  set  on  by^the  undersigned  : 
-support  of  Q.  R.,  his  widow,  and  S.  T.  and  U.  V.,  his 
children  under  the  age  of  fifteen  [or  either]  for  twelve  r 
from  the  date  of  the  death  of  said  decedent.  [See  $  6O40 

50  bu.  wheat  at  75  cts. $ 

40  bu.  potatoes  at  20  cts. 

Provisions  already  consumed  [See  $  6040]  ^  -     •  - 

Also  cash,  (there  being  no  other  property  of  a  suit- 
able kind  to  set  ott')  [See  $  6041.]      -        -        .         6 

"$5 

day  of ,  1S9-.  A.  B.,  ) 

C.  D.,  >  Apprai 
E.  f ,,  / 

State  of  Ohio, County,  ss:    Personally  appeared 

me,  K.  L.,  executor  of  the  last  will  and  testament  [or  ad 
trator  of  the  estate]  of  G.  H.,  deceased,  who,  being  swor 
that  the  foregoing  inventory  and  appraisement  of  the  pc 
property  of  the  said  G.  H.,  deceased,  is  in  all  respects  ju 
true;  that  it  contains  a  true  and  correct  statement  of  i 
estate  and  property  of  the  deceased,  which  has  come 
knowledge  of  the  said  K.  L.,  and  particularly  of  all  i 
bank  bills,  or  other  circulating  medium  belonging  to  t 
ceased,  and  all  just  claims  of  the  deceased  against  the  £ 
L.,  or  other  persons  according  to  the  best  of  his  knowled 

Sworn  to  and  subscribed  before  me  this dav  of  - 

B.,  189-.  ,  Probate  Ji 

By ,  Deputy  Clerk. 

Assets  of  Estate — What  are  not  Assets. — Debts  due  frr 
ecutorsor  administrators  are  assets,  4  O.  138;  17  O.  264; 
431;  27  O.  S.  398;  $  6068,  6069  (not  worthless  debts,  16  Bu 
and  purchase  money  from  sale  of  land,  8  O.  217;  and  pu 
nionev  for  land  sold  to  pay  debts  or  on  partition,  W.  11 
126:  22  O.  S.  79  (but  not  new  assets,  17  O.  S.  548);  emblemi 
annual  crops,  v^  6026;  and  profits  of  a  continuing  business 
S.251:  and  arrears  of  interest  on  loan,  3  Bull  298:  mon 
other  efl'ects  found  on  body  of  unknown  decedent.  ^  122^ 
pro]ierty  of  deceased  surviving  partner,  38  O.  S.  357";  sh 
stock  of  corporation,  1  O.  S.  350;  materials  for  completin 
tract  to  improve  real  estate  on  rescission  of  contract  by  t 
tor,  8  O.  S.  449;  but  trust  funds  held  by  decedents  are  no( 
S.  193;  nor  rents  before  sale,  29  O.  S.  230;  nor  pensions,  1 
214;  nor  damages  for  death  bv  wrongful  act,  28  O.  S.  IS 
crops  planted  after  death,  w!  738;  nor  indemnity  for  s 
ship,  15  O.  432;  nor  certiticato  of  tax  sale,  8  O.  216;  nor 
received  by  deceased  in  an  official  capacitv,  4  W.  L.  M.  & 
permanent  leasehold  renewable  forever 'unless  requii 


r 
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payment  of  debts,  11  O.  355;  13  O.  884.  When  a  surety  of  an 
adminiBtrator  is  appointed  administi'ator  de  bonis  lionet  'lis  lia- 
bility does  not  become  assets,  27  O.  S.  398. 

§S047.  Order  requiring  return  Of  inventory.  If  any  ex- 
ecutor or  administrator  shall  neglect  or  refuse  to 
return  such  inventory  within  three  months  after  his 
appointment,  the  probate  court  shall  issue  an  order 
requiring  such  executor  or  administrator,  at  a  pliort 
day  therein  named,  to  return  an  inventory  according 
to  law.    [91  V.  69 ;  81  v.  137 ;  38  v.  146,  §  52.] 

Petition  for  citation.— To  the  Honorable,  the  judge  of  the  pro- 
bate court,  of  county,  Ohio.     Your  petitioner  represents 

that ,  late  of  said  county  died  on  or  about  the day  of 

— ,  189—,  leaving  an  estate  to  be  administered,  worth  about 
S — :  that  on  or  about  the day  of ,  189—,. was  ap- 
pointed  of  the  estate  of  said ,  deceased,  and  has  neglected 

and  failed  to  return  an  inventory  of  said  estate,  as  required  by 
law. 

Your  petitioner  further  represents  that  —he—  is interested 

In  said  estate  as  a ,  and  prays  that  a  citation  may  issue  re- 
quiring said to  appear  before  said  court  on  the day  of 

,  189—,  then  and  there  to  show  cause,  if  any  —he—  may  have, 

why  —he—  should  not  return  an  inventory  of . 

Rule  to  show  caiwc- The  state  of  Ohio, county,  Probate 

court,  88 :  To ,  sheriflf.    You  are  commanded  to  cite  aud  give 

notice  to to  appear  before  our  probate  court,  at  the  court 

house  in  the  city  of ,  in  said  county,  to  show  cause  why  he 

should  not  return  an  inventoiy,  etc.,  and  of  this  writ  make 
due  return. 

Witness  my  hand  and  seal  of  said  court,  at ,  this day 

of — ,  189—. 

■ .  Probate  Judcre- 

§6048.  Eepealed  April  n,l8S4.  [81  v.  137.]  This  sec- 
tion provided  that  if  after  personal  service  the  execu- 
tor, etc.,  failed  to  return  an  inventory  the  court  should 
igfiue  an  attachment  against  him  and  might  commit 
him  to  jail,  etc. 

§  6049.  Removal  for  Sedlure,  etc.,  and  granting  of  new 
l^^iB.  If,  after  personal  service  of  such  order  hy  an 
officer  or  person  authorized  to  make  the  service,  such 
executor  or  administrator,  by  the  day  appointed,  does 
not  return  such  inventory  under  oath  or  fails  to  ob- 
tain further  time  from  the  court  to  return  the  same, 
or  if  such  order  can  not  be  served  personally  by 
reason  of  such  executor  or  administrator  abscoridinff 
or  concealing  himself,  the  court  may  remove  him  and 
new  letters  shall  be  granted,  as  provided  in  section 
6017.    [91  V.  69 ;  81  v.  137 ;  38  v.  146,  §53.] 


?  6050-5053    WHEN  assets  concealed,  etc.  \ 

Error  and  not  appeal  lies  from  order  of  removal,  15  O.  S. 
4  W.  L.  M.  32. 

§  6050.  Effect  of  such  revocation.  Such  letters  si 
supersede  all  former  letters  testamentary  or  of 
ministration,  and  shall  deprive  the  former  execu 
or  administrator  of  all  power,  authority,  and  cont 
over  the  estate  of  the  deceased ;  and  shall  entitle 
person  appointed,  to  take,  demand,  and  receive 
goods  and  effects  of  the  deceased,  wherever  the  sa 
may  be  found.    138  v.  146,  ?  55.] 

§  6051.  Prosecution  of  former  bond  by  administn 
de  bonis  non.  In  every  such  case  of  revocation, 
bond,  given  by  such  former  executor  or  adminis 
tor,  shall  be  prosecuted,  and  a  recovery  had  then 
to  the  full  extent  of  any  injury  sustained  by  th€ 
tate  of  the  deceased,  by  the  acts  or  omissions  of  s 
executor  or  administrator,  and  to  the  full  value  oi 
the  property  of  the  deceased,  received  and  not  c 
administered  by  such  executor  or  administn 
[38  V.  146,  §  56.] 

§  6052.  Executor  or  administrator  imprisoned— 
discharged.  Every  executor  or  administrator  c 
mitted  to  prison,  as  aforesaid,  may  be  dischargee 
the  court,  on  his  delivering,  upon  oatlj,  all  the  p: 
erty  of  the  deceased,  under  his  control,  to  such 
son  as  shall  be  authorized  by  the  court  or  jud^ 
receive  the  same.     [38  v.  146,  g  57.] 

^  6053.  Proceedings  when  property  of  estate  ooncc 
or  embezzled.  Upon  complaint  made  to  the  pro 
court  or  the  court  of  common  pleas  of  any  county 
the  executor,  administrator,  creditor,  devisee,  leg' 
h^ir,  or  other  person  interested  in  the  estate  of 
deceased  person,  or  by  the  creditor  of  any  dev 
legatee,  heir  or  other  person  interested  in  such  eg 
against  the  executor  or  administrator  of  such  dece 
person,  or  against  any  person  or  persons  suspect< 
having  concealed,  embezzled,  or  conveyed  away 
of  the  moneys,  goods,  chattels,  things  in  action,  c 
fects  of  such  deceased,  the  court  shall  cite  said  es 
tor  or  administrator,  or  such  other  person  or  pei 
suspected,  as  the  case  may  be,  forthwith  to  ap 
before  it,  then  and  there  to  be  examined,  on  < 
touching  the  matter  of  said  complaint,  and  when 
complaint  is  made  to  the  probate  court  and  a  ju 
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demanfled  \ty  eitlier  party,  the  oourt  may  forthwith 
reserve  the  ua^e  to  trie  f-ovirt  of  ci>Dimon  pleas  for 
hearing  and  determination,  and  it  j^luill  thereupon' 
proceed  in  all  respects  aa  though  the  complaint  had 
been  originally  made  therein  ]  and  in  like  manner  and 
with  like  effect  where  a  jury  has  heretofore  or  may 
hereafter  he  demanded,  the  probate  court  may  reserve 
any  case  now  pending  in  the  probate  court  to  the 
court  of  common  pleas.  [90  v.  53 1  89  v.  401 ;  86  v.  178 ; 
51 V.  354,^1.] 

Form  of  atm plaint.  [Title. \  To  the  J-adirc?  of  the  probate 
coni'lof— ^^- — - — vounty,  Ohio.  The  undecs^ijifned  executor  of 
the  last  will  aDd  tcstnmCTit  nf  C.  U.,  <kTcaw?i.i,  respectfully  rep- 
reseiiti?  that  he  has  good  reaeati  Lo  *iUdi>eot  uutl  does  verily  be- 
lieve that  A.  B.  of  fiftid  county  hsij?  conc-t^iiltj^l  money,  goods, 
rliHttelBf  tbings  Id  action  and  erreotii  ol  f^md  (leceased  in  fraud 
Ql  the  rightdof  the  timlerhicTied  imd  ythers  interested  in  the 
^/LAte  of  i^td  deceiip^d  \\  heiefore  be  af^ks  that  a  writ  of  ci- 
tation ina}''  issue  Bgitinpt  the  said  A*  B*  and  that  he  may  be 
eompellerl  to  ansvrer  unrler  oath  trtuehni^  the  matters  of'this 
Q(ynt|>hiint^  and  that  such  at  her  proceedings  may  be  had  m  the 
premises  as  are  authorized  by  law. 

X.  Y.,  executor,  etc. 

Citatfon,  see  forms  under  ^S  6011. 

Entry.  [  Titfe*\  Thi6  ciinfi*-  comini^  on  to  be  heard  upon  the 
amplication  of  X,  v.,  exeeutor  of  the  Jaiit  will  and  testament  of 
C.h„  deceased  for  a  writ  of  citation  uj^alnet  A,  B.  suspected  of 
bATing  concealed  aeseti^  belon0:(nir  to  tlie  estate  of  said  deceased, 
snd  it  appearing  tlini  the  said  A.  H,  has  waivefl  the  issuing  and 
wrvice  of  the  writ  ot  citation  and  is  willing  to  submit  to  an  ex- 
Rminatinn  touching  the  matters  embraced  m  the  complaint  of 
the  said  X.  V..  i  ^^ccntor,  m  af<n'eBa!d.  It  i.h  therefore  ordered 
that  the  matte i  ol  tiie  examination  of  the  said  A.  B..  as  prayed 
lor  in  the  said  lippljcaiifin,  lie  and  the  name  is  referred  to  K.  L., 
»nd  that  he  proceed  at  once  to  said  examination,  and  when  the 
iimie  IS  concluded,  mnke  his  reporr,  ihereoi  to  this  court  with- 
cmt  delajr  according  to  law. 

Noks—<^  (M&3-ffO.'iO  do  riot  author iac  Hiiminary  proceeding* 
by  heirs,  devijiced,  creditors,  et*;.,  against  executors  or  admin- 
Ifltratorg,  4i  f).  s.  ^25.  See2l  Bull.  Ibl. 

J  a054.  Impruonment  for  diiobeyitig  citation.  If  any 
person  bo  as  aloresaid  cited  shall  reiuse  or  neglect  to 
appear  and  submit  to  an  examination,  as  aforesaid, 
or  shall  refuse  to  answer  such  interro^tories  as  may 
he  lawfully  propounded,  the  court  inFuing  the  citation 
shall  commit  such  person  to  the  jail  of  the  county, 
there  to  remain  in  close  eustod;>^  until  he  or  she  shall 
submit  to  the  order  and  direction  of  tlie  court  in  that 
behalf.     [89  V.  402  ;  51  T.  354,  ^  2.] 


?  6055-6057    when  assets  concealed,  etc. 

§  6055.  Examinations  to  be  in  writing.  All 
examinations,  including  as  well  questions  as  ans 
shall  be  reduced  to  writing,  signed  by  the  pari 
amined,  and  filed  in  the  court  before  which  the 
was  taken.     [51  v.  354,  §  3.] 

§  6056.  Examination  of  witneses  to  be  in  writii^ 
The  probate  court  shall,  if  required  by  either  ] 
swear  such  other  witness  or  witnesses  as  m  ay  be  OJ 
by  either  party  touching  the  matter  of  such 
plaint,  ana  shall  cause  the  examination  of  every 
witness,  including  as  well  questions  as  answers, 
reduced  to  writing,  signed  by  the  witness,  and  fi 
aforesaid.     [51  v.  354,  §  4.] 

^  6057.  Judgment  of  court  thereon— Lien.  The  < 
shall  determine  by  the  verdict  of  a  jury,  if  e 
party  require  it,  or  without  a  jury,  if  neither  ] 
require  the  same,  whether  the  person  or  persor 
cused  is,  or  are  guilty  of  either  having  concealed 
bezzled,  or  conveyed  away  any  moneys,  goods, 
tels,  things  in  action,  or  efiects  of  the'  deceased 
sons  aforesaid,  and  if  found  guilty,  the  amou 
damages  that  should  be  recovered  on  account  th( 
and  the  court  shall  forthwith,  in  all  cases  except 
the  person  found  guilty  as  aforesaid  is  the  exe 
or  administrator  of  such  deceased  person,  render 
ment  in  favor  of  the  executor  or  administrator 
there  be  no  executor  or  administrator  in  this  sta 
favor  of  the  state,  against  the  person  or  perse 
found  guilty  for  the  amount  of  the  moneys  or  the 
of  the  goods,  chattels,  things,  in  action,  or  effe< 
concealed,  embezzled,  or  conveyed  away,  togethei 
ten  per  centum  penalty,  and  all  costs  of  such  pr< 
ings  or  complaint,  which  said  judgment  shall  be 
upon  the  real  estate  of  the  person  or  persons  a| 
whom  it  is  rendered  within  the  county  from  th 
dition  thereof ;  and  if  the  person  found  guilty  as 
said  is  the  executor  or  administrator  of  such  dec 
person,  the  court  shall  forthwith  render  like 
ment  in  favor  of  the  state  against  said  execu 
administrator  for  such  amount  or  value  aforesa 
gether  with  a  like  penalty  and  the  costs  as  afor 
and  said  judgment  shall  be  a  lien  upon  the  real 
of  said  executor  or  administrator,  within  the  c 
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from  the  rendition  thereof,  and  the  probate  court  shall 
forthwiih  remove  said  executor  or  administrator  and 
commit  the  administration  of  the  estate,  not  already- 
administered,  to  some  other  person  or  persons.  Said 
executor  or  administrator  so  removed,  shall  receive 
no  compensation  for  acting  as  such,  and  shall  be 
charged  in  his  account  with  the  amount  of  said  judg- 
ment aforesaid,  and  his  property  shall  also  be  liable 
for  the  satisfaction  of  said  judgment  on  execution  is- 
sued thereon  by  his  said  successor,  who  shall,  when 
such  judgment  is  rendered  by  the  probate  court,  file  a 
transcript  with  the  clerk  of  the  court  of  common  pleas, 
and  cause  such  proceedings  to  be  had  as  are  comtem- 
plated  in  section  6058  of  the  Revised  Statutes.  [89  v. 
402;  51  V.  354,  §5.] 

This  section  is  unconstitutional  in  so  far  as  it  professes  to  au-  ^ 
thorlze  a  judgment  without  any  provision  ior  trial  by  jur\',  or 
a  right  of  appeal,  in  cases  where  the  defendant  does  not  admit 
the  truth  oi  the  complaint,  for  the  court  has  no  constitutional 
power  to  try  such  a  case.  And  on  petition  in  error  to  reverse  a 
judgment  so  rendered,  it  is  error  to  order  the  written  examina- 
tions taken  before  the  probate  court  to  be  stricken  from  the  rec- 
ord, for  they  are  a  legitimate  part  of  the  proceeding,  without  a 
bill  of  exceptions  setting  them  forth,  19  O.  S.  556  (186U). 

1 6058.  Transcript  to  be  filed  in  common  pleas  and  exe-  - 
cation  issued.  The  executor  or  administrator  in  favor 
of  whom  any  such  judgment  shall  have  been  rendered 
by  the  probate  court,  may  forthwith  deliver  to  the 
clerk  of  the  court  of  common  pleas  of  the  county, 
an  authenticated  transcript  (which  the  probate 
judge  is  hereby  directed  to  make  out  and  deliver, 
on  demand,  to  such  executor  or  administrator),  on 
which  said  transcript  the  clerk  aforesaid  shall  imme- 
diately issue  an  execution  of  the  said  court  of  common 
pleas  for  the  amount  of  the  original  judgment  and 
coats,  and  the  costs  which  may  have  accrued  or  may 
accrue  thereon ;  and  thenceforth  proceedings  on  exe- 
cution shall  be,  in  all  respects,  as  if  the  said  judgment 
had  been  rendered  in  the  said  court  of  common  pleas. 
[89  V.  403;  51  v.  364,  §6.] 

i  6068.  If  judgment  in  favor  of  tHe  state,  when  prose- 
euting  attorney  to  attend  to  it.  If  such  judgment  as 
aforesaid  be  rendered  in  the  name  of  the  state,  and 
there  be  no  executor  or  administrator  within  this 
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state,  the  prosecuting  attorney  of  the  county 
cause  the  said  transcript  to  be  filed  in  the  el 
ortice,  and  proceed  thereon  to  execution  as  befor( 
vided ;  and  he  shall  pay  the  moneys  realized 
such  execution  to  the  treasurer  of  the  county,  fc 
use  of  the  said  estate,  reserving  such  compens 
to  himself  only  as  the  probate  court  may  allow; 
V.  354,  i  7.] 

^6060.  Conveyanoes  to  evade  these  proceedings 
All  gifts,  grants  or  conveyances  of  land,  tenem 
hereditaments,  rents,  goods  or  chattels,  and  all  b 
judgments  or  executions,  made  or  obtained  wit 
tent  to  avoid  the  purposes  of  these  proceedings, 
contemplation  of  any  such  examination  or  comj 
as  aforesaid,  shall  be  utterly  void  and  of  no  i 
,151  v.  854,  {J  8.] 

^.  6061.  New  assets  after  retum  of  first  inve 
Whenever  personal  property,  or  assets  of  any 
not  mentioned  in  any  inventory  that  shall  have 
made,  shall  come  to  the  kn6wledge  or  possess 
an  executor  or  administrator,  he  shall  cause  the 
to  be  appraised  in  manner  aforesaid,  and  an  inv€ 
thereof  to  be  returned,  within  tw^o  months  aft( 
discovery  thereof;  and  the  making  of  such  inve 
and  return  may  be  enforced  in  the  same  mam 
in  the  case  of  the  first  inventory.     [38  v.  146,  g 

See  $  6046  n. 

§  6062.  Assets  to  be  collected,  within  one  yet 
The  executor  or  administrator  shall,  as  far  as 
able,  collect  the  assets  of  the  estate,  within  om 
after  the  date  of  the  administration  bond.     [38  "^ 

§  59.] 

§  6046  n.  An  action  can  not  be  maintained  by  an  adm 
tor  appointed  under  the  laws  of  this  state  to  recover  moi 
proceeds  of  lands  lying  in  Pennsylvania  (the  property  of 
testate)  which  were  sold  by  the  guardian  as  the  propert 
wards  on  the  order  of  the  orphans'  court  of  that  state ; 
the  administrator  could  not  reach  the  lands  there,  he  < 
reach  the  proceeds,  14  O.  359.  An  administrator  appoii 
this  state  can  not  maintain  an  action  in  this  state  unc 
laws  of  the  state  of  Illinois  authorizing  the  personal  repr 
tive  of  the  person  who  comes  to  his  death  by  the  wrong 
of  another,  to  maintain  an  action  against  such  other  for 
ges  for  the  benefit  of  the  widow  or  next  of  kin  of  such  d< 
person,  10  O.  S.  121. 
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^  6063.  When  mora  tiun  eigHteen  sioutlis  allowed  to 
eoliect  aflaet».  If,  from  the  fiituation  of  the  assets  be- 
knginjj:  to  the  estate,  more  than  eigliteeu  months  from 
the  tiate  of  the  admiDistration  liond  is  required  for 
their  collection,  the  court  may*  upon  motion,  and 
bluing  satistied  thereof  ]>y  the  affidavit  of  the  executor 
or  adoiinistrator^  extent!  the  time  for  that  purpose. 

^0064.  Affidavit  jJi  mck  case,  The  affidavit  required 
bv  the  preeedi  tig  section  eliall  set  forth  the  grounds 
of  the  application*  the  amount  of  money  in  the  hands 
of  the  executor  or  administrator,  appiicable  to  the 
piiyment  of  the  debt^  of  the  deceased ;  and  that  the 
rxeeutor  or  administrator  hag  used  due  diligence  to 
collect  the  assets  and  to  pav  the  de  bts.    [  '^S  v.  146,  §  61.] 

^6065.  Wh«]i  iiieh  furtlier  time  will  not  be  allowed, 
^udlier  time  tshall  not  be  allowed  to  the  executor  or 
rlministrator,  to  collect  the  atsseta  of  an  estate  that  is 
^jlvt  nt,  if  he  has  in  Ins  hands,  at  the  time  of  his  ap- 
pMcaiion,  more  than  one  hundred  dollars  in  money, 
subject  to  the  claims  of  creditors  of  the  estate.   [38  v« 

I  0066.  Wluat  further  time  will  he  allowed.  The  time 
allowed  hy  the  court,  for  the  collection  of  the  assets 
of  the  estate,  shall  not  be  granted,  at  any  one  time, 
ior  a  period  beyotjd  onti  year  from  the  time  of  the 
application;  nor  shall  the' time  be  extended  beyond 
five  years  from  the  date  of  the  administration  bond. 
[3Sy.  146,  ^O:].] 

The  authority  of  an  executor  or  administrator  to  represent  an 
MaXij-  unless  terminated  in  one  of  the  morlcs  provided  by  stat- 
ute continues  until  the  estate  Is  fully  settltd,  is  O.  S.  545. 

?6067.  Office  of  oxecutor,  etc.,  not  to  oease.  The 
office  of  the  executor  or  admiuiatrator  shall  not  gease 
with  the  time  allowed  bylaw,  or  the  court,  for  the 
collection  of  the  assets  of  the  estate.   [:J8  v.  146,  §  64.] 

^6068.  Biflcharge  of  deht  in  a  will  against  an  execu- 
tor, etc.,  bow  coastrued^  Tho  disci lari^e  or  bequest,  in 
I  will,  of  any  debt  or  demand  of  a  testator,  against 
tny  executor  named  in  his  will,  or  against  any  other 
person,  shall  ixot  be  valid  as  against  the  creditors  of 
the  deceased;  but  ahall  be  conatrued  only  asaspe- 
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cific  bequest  of  such  debt  or  demand;  and 
amount  ^hereof  shall  be  included  in  the  invento: 
the  credits  and  effects  of  the  deceased,  and  sbs 
necessary,  be  applied  in  the  ^payment  of  his  a( 
and  if  not  necessary  for  that  purpose,  shall  be 
in  the  same  manner  and  proportion  as  other  spe 
legacies.     [38  v.  146,  §  65.] 

§  6069.  Naming  a  person  exeontor  not  to  discharge 
The  naming  of  any  person  executor,  in  a  will, ! 
not  operate  as  a  discharge  or  bequest  of  any 
claim  which  the  testator  had  against  such  execi 
but  such  claim  shall  be  included  among  the  cr( 
and  effectsof  the  deceased,  in  the  inventory;  anc 
executor  shall  be  liable  for  the  same,  as  for  so  n 
money  in  his  hands  at  the  time  such  debt  or  den 
becomes  due ;  and  he  shall  apply  and  distribut< 
same,  in  the  payment  of  debts  and  legacies, 
among  the  next  of  kin,  as  part  of  the  personal  e 
of  the  deceased.    [38  v.  146,  ?  66.] 

The  same  rule  applies  to  administrators,  4  O.  138;  17  C 
20  O.  479;  2  O.  S.  431;  16  O.  S.  273.  The  priuciple  does  not  i 
to  one  who  is  only  conditionally  liable  to  the  estate;  ar 
appointment  as  administrator  de  bonis  won,  with  the  wi 
nexed  of  one  who  was  surety  on  the  bond  of  the  pre 
executor,  does  not  make  a  debt  due  from  such  executor  j 
in  the  hands  of  such  administrator  by  reason  of  such  suret 
27  O.  S.  398.  The  debt  becomes  assets  in  the  hands  of  tl 
ministrator  although  created  after  the  death  of  the  testj 
C.  C.  49. 

J  6070.  Mortgaged  premises  ta  be  considered  pei 
assets.  Executor,  etc.,  may  take  possession.  Whei 
mortgagee  of  real  estate,  or  any  assignee  of 
mortgagee,  shall  die  without  having  foreclosed 
right  of  redemption,  the  mortgaged  premises,  an< 
debt  secured  thereby,  shall  be  considered  as  pen 
assets  in  the  hands  of  his  executor  or  administi 
and  shall  be  administered  and  accounted  for  as  s 
and  if  the  mortgagee  or  assignee  shall  not  hav 
tained  possession  of  the  mortgaged  premises  i 
lifetime,  his  executor  or  administrator  may  take 
session  thereof,  by  open  and  peaceable  entry,  < 
action,  in  like  manner,  as  the  deceased  might 
done  if  living.     [38  v.  146,  ?  67.] 
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Mortgage  heM  by  teiitltor  against  pet'Bon  named  as  executor 
nthii  will  pei-wonal  assert,  17  U,  a«U,  Moitituges  of  real  estate 
mibji  be  iti'Oiiled  in  the  ullict]  or  tlie  coirniv  i*ecorder  and  take 
efft^cr  from  the  tliiio  t\wy  are  delivereil  f'nv  record,  $  4133,  of 
cbflHtl*  mu-Jt  be  forth  with  flkcl  with  township  clerk,  etc., 
M^^-iiii,  unJ  reliled  withiii  ihiiiy  days  next  preceding  the 
end  of  one  year  from  the  date  of  the  original  filing,  $  4155. 

§  6071.  Exeoutor  or  administrator  may  disoharge  mort- 
gage. Possession  before  redemption.  In  case  of  the  re- 
demption of  any  such  mortgage,  the  money  paid 
thereon  shall  be  received  by  the  executor, or  adminis- 
trator of  the  deceased,  and  he  shall  thereupon  release 
and  discharge  the  mortgage;  and  until  such  redemp- 
tion, the  executor  or  administrator,  if  possession  shaR 
have  been  taken,  either  by  himself  or  by  the  de 
ceased,  shall  be  seized  of  the  mortgaged  premises,  ii 
trust  for  the  same  persons,  whether  creditors,  nexl 
of  kin,  or  others,  who  would  be  entitled  to  the  money, 
if  the  premises  had  been  redeemed.    [38  v.  146,  ?  68.] 

^  6072.  How  executor  or  administrator  to  foreclose 
mortgage.  Any  mortgage  belonging  to  the  estate  may. 
be  foreclosed  by  the  executor  or  administrator  in  the 
same  manner  that  the  decedent  might  have  foreclosed 
the  same.    [38  v.  146,  §  69.] 

§  6073.  How  executor,  etd.,  may  compound  with  debtor. 
When  any  debtor  of  a  deceased  person  shall  be  un- 
able to  pay  all  his  debts,  the  executor  or  administra- 
tor, with  the  approbation  of  the  probate  court,  may 
compound  with  such  debtor,  and  give  him  a  dis- 
rge,  upon  receiving  a  fair  and  just  dividend  of  his 
ite  and  effects,  or  such  part  of  said  debt,  as  said 
ft  may  deem  beneficial  to  those  interested  in  the 
€il«te  of  said  deceased  person.    [38  v.  146,  §  70.] 
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SALE  OF  PERSONAL  PROPERTY,  AND  THE  SALE-BILL. 

^  6074.  What  personal  property  the  executor  or  ad- 
ministrator  may  sell  and  when  appraisment,  etc.,  not 
required.  The  executor  or  administrator  shall,  within 
three  months  after  the  date  of  his  bond,  sell  the 
whole  of  the  personal  property  belonging  to  the 
estate,  which  is  liable  to  the  payment  of  debts,  and 
I  38  assets  in  his  hands,  to  be  administered,  except 
I     Tjromisaory  notes,  and  all  claims,  demands  and  rights 
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in  action  which  can  be  collected  by  him,  and  ex( 
bonds  an-d  stocks  when  the  sale  of  them  is 
necessary  for  the  payment  of  debts ;  and,  also,  exi 
the  following : 

First — Such  as  the  widow  may  desire  to  take  at 
valuation  made  by  the  appraisers,  she  securing  ] 
ment  to  the  executor  or  administrator  therefoi 
other  purchasers. 

Second — Such  property  as  is  specifically  bequeat 
shall  not  be  sold  until  the  residue  of  the  pers* 
estate  has  bfeen  sold,  and  is  found  by  the  execute 
administrator  to  be  insufficient  for  the  paymer 
the  debts  of  the  estate. 

Third — The  executor  or  administrator  may  d 
the  sale  of  the  emblements  or  annual  crops  raise( 
labor,  which  were  not  severed  from  the  land  of 
deceased,  at  the  time  of  his  death,  beyond  the  tl 
months  herein  prescribed  for  the  sale  of  the  ass 
and  the  sanj^e  may  be  'sold  before  or  after  thej 
severed  from  the  land,  at  the  discretion  of  the 
cutor  or  administrator,  and  in  the  mode  prescr 
for  the  sale  of  other  goods  and  chattels:  provi 
however,  that  when  by  the  terms  of  any  lisist 
the  testator  shall  express  a  wish  that  there  be  nc 
of  his  personal  property,  the  court  admitting  the 
to  probate  may,  at  its  discretion,  direct  the  omii 
thereof,  and  may,  also,  at  any  subsequent  period,  i 
the  application  of  any  party  interested,  require, 
for  good  cause  shall  require,  such  sale  to  be  made : 
provided  further,  that  when  by  the  terms  of  an^ 
will  the  testator  shall  express  a  wish  that  there  t 
appraisement  of  his  household  goods  and  furni 
the  court  admitting  the  will  to  probate  may,  at  its 
cretion,  direct  the  omission  of  such  appraisement 
may,  at  any  time  thereafter,  require  such  appi 
ment  to  be  made,  upon  the  application  of  any  | 
interested  therein.  [88  v.  348;  87  v.  298;  38  v. 
§  71 ;  45  V.  25,  §  3  and  S.  C.  578,  614. 

The  right  of  the  widow  to  take  personal  property  at  tl 


ment,  but  she  may  at  any  time  within  the  three  months  all 
the  administrator  for  selling  the  same  exercise  this  right 
the  property  is  put  up  for  sale,  and  her  right  is  not  afreet 
any  changes  that  may  in  the  meantime  have  taken  place  i 
market  value  of  the  property,  26  O.  S.  538,   Generally,  4  C.  < 
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i  6075.  How  property  may  be  delivered  to  legatee. 
The  property  specifically  bequeathed  may  be  deliv- 
ered over  to  the  legatee  entitled  thereto,  he  securing' 
the  redelivery  thereof,  on  demand,  to  the  executor 
or  administrator ;  otherwise  the  same  shall  remain  in 
the  hands  of  the  executor  or  administrator,  to  be  dis- 
tributed or  sold,  as  may  be  required  by  law  and  the 
condition  of  the  estate.     [38  v.  146,  §  72.] 

Form.— Know  all  men  by  these  presents,  that  we,  A.  B.,  C. 
T>.  and  E.  F.,  are  held  and  fimily  bound  to  G.  II.,  executor  of  the 
last  will  and  testament  [or  administrator  with  the  will  annexed 
of  the  estate]  of  I.  J.,  deceased,  in  the  sum  of  [double  the  value 
0/ the  properly]  for  the  payment  of  which  we  do  jointly  and 
severally  bind  ourselves. 

The  condition  of  the  above  obligation  is  such  that,  whereas, 
A.  B.  has  i-eceived  from  the  said  G.  H.  the  following  property 
specifically  bequeathed  to  him  by  the  last  will  of  said  I.  J. 
[here  describe  the  property.]  Now,  therefore,  if  the  said  A.  B*. 
shall  redeliver  said  property  in  as  good  order  and  condition  as 
the  same  was  in  when  received,  in  case  such  property  shall  be 
require'!  for  the  payment  of  the  debts  of  said  decedent,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

{Signed^  etc) 

Executed  in  presence  of 

i  6076.  Personal  property  to  be  sold  at'publio  vendue^ 
unless  conrt  otherwise  order — not  to  be  sold  at  private 
lale  at  less  than  appraised  valne,  nnless,  eto.  The  sale 
of  personal  property  shall  be  made  at  public  vendue, 
after  at  least  fifteen  days'  notice  having  been  given 
in  some  newspaper  in  general  circulation  throughout 
the  county,  or  by  advertisement,  set  up  in  at  least 
five  public  places  in  the  county  where  such  sale  is  to 
take  place :  provided,  however,  that  the  court  mav 
for  good  cause  extend  the  time  for  sale ;  and  provided, 
further,  that  whenever  the  court  shall  be  satisfied, 
upon  good  and  sufiicient  proof,  that  it  would  be  for 
the  advantage  of  the  estate  of  the  decedent  to  sell 
any  part  of  said  personal  estate  not  taken  by  the  widow 
at  the  valuation  madie  by  the  appraisers,  at  private 
sale,  the  court  may  authorize  the  executor  or  admin- 
istrator to  sell  the  personal  estate,  or  any  part  or  parcel 
thereof  at  private  sale,  either  for  cash  or  upon  such 
other  terms  as  said  court,  may  in  its  discretion,  direct ; 
but  such  executor  or  administrator  shall  not  be  author- 
ized to  sell  such  property  at  private  sale,  at  less  than  its 
appraised  value,  unless  the  probate  court  shall  be  sat- 
i^d  by  the  aflidavit  of  at  least  three  disinterested  per- 
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sons  that  such  property  can  not  be  sold  at  its  apprau 
value,  and  that  it  will  be  for  the  best  interest  of  t 
estate  to  sell  the  same  at  a  less  price,  in  which  a 
such  court  may  authorize  such  executor  or  admii 
trator  to  sell  the  same  for  a  less  amount.  Should  a 
property  thus  ordered  to  be  sold  at  private  sale, 
not  sold  within  six  months  from  the  time  of  si 
order,  or  within  such  other  time  as  may  be  fixed 
the  ord^r,  then  said  probate  court  may  order  the  sa 
to  be  sold  at  public  auction  in  the  same  manner 
though  a  private  sale  had  not  been  ordered,  [^ 
140,^3;   66v.  30,  ?1.] 

Application  to  sell  personal  property  at  private  sate.— In  the  nu 

of  the  estate  of ,  deceased.   Probate  court, county,  0 

The  undersigned ,  of  the  estate  of .  deceased,  respecti 

represents  to  the  court  that  it  would  be  for  the  best  intere 
said  estate  to  sell  at  private  sale,  as  provided  by  law,  cei 
goods  and  chattels  of  said  deceased  as  mentioned  in  the  in 
torj'  herein  filed.    He  therefore  asks  the  court  for  an  order 

thorizing  him  to  sell  at  private  sale  for ,  the  appraised  v 

thereof,  the  following  personal  property,  to  wit:  . 

The  state  of  Ohio,  county,  sa:  being  duly  sv 

says  the  statements  contained  in  the  above  application  are 
as  he  verily  believes. 

Sworn  to  before  me,  this day  of ,  189—. 

,  Probate  Judj 

Notice  of  soZe.— The  personal  property  belonging  to  the  es 
of  A.  B.,  deceased,  will  be  sold  by  the  undersigned  at  pi 

vendue,  at  the  late  residence  of  said  deceased on  the 

day  of ,  and  continue  from  day  to  day  thereafter  nnti 

the  property  is  sold. 

,  189—.  CD.,  Administrator  [or  Execute 

State  of  Ohio, county,  C.  D.,  Administrator  [or  Execi 

of  the  estate  of ,  deceased,  makes  oath  that  notice  of  the 

of  the  personal  property  of  said  deceased,  of  which  the  abo' 

a  true  copy,  was county,  where  the  deceased  last  dwel 

least  fifteen  days  previous  to  the  sale  of  said  property. 

C.  D.,  Administrator  [or  Execute 

Sworn  to  and  subscribed  before  me  this day  of ,  1 

Probate  Judge. 

By ,  Deputy  Clei 

Order  to  sell  personal  proveriy  at  private  sale,  [Ti 
'^^.A'  ^-^  administrator  of  the  estate  [or  executor  of  the 
will  and  testament]  of  C.  D.,  deceased. 

In  pursuance  of  an  order  and  decree  of  said  court,thi8  day  ir 
m  the  matter  of  the  estate  of  C.  D.,  deceased,  you  are  hei 
authorized  and  required  to  proceed  to  sell,  at  private  sale  at 

less  than the  appraised  value  thereof,  the  follov 

goods  and  chattels  belongins:  to  the  estate  of  said  decedent 
wit:  [Here give  list]  upon  the  following  tei-ms,  to-wit: 


r 
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The  deferred  payments  to  bear  interest  from  the  day  of  sale^ 
and  to  be  secured  by  the  pi*omiS8ory  notes  of  the  purchaser, 
with  at  least  two  amply  responsible  sureties  thereon. 

You  will  i*etnrn  this  order  within months  from  this  date 

and  forthwith  upon  the  execution  of  the  same,  together  with 
your  report  thereon  endoi-sed. 

Witness  ray  hand  and  the  seal  of  said  couit,  this dav  of 

^A.  D.  189 — 

Probate  Judge. 

J  6077.  Disposition  of  desperate*  claims.  Upon  prop- 
er proof  being  made  by  an  executor  or  administrator 
to  the  probate  court  tnat  any  claim,  debt  or  demand 
whatsoever,  belonging  to  the  estate  in  his  hands  to 
be  administered  and  accruing  in  the  lifetime  of  the 
deceased,  represented  by  such  executor  or  ad  minis- 
factor,  is  desperate:  1st,  on  account  of  the  doubtful 
solvency  or  actual  insolvency  of  the  person  or  per- 
sons owing  the  same ;  ?d,  on  account  of  such  debtor 
having  availed  him  or  herself  of  the  bankrupt  law  of 
the  United  States;  3d,  by  reason  of  some  legal  or 
equitable  defense  which  such  debtor  or  debtors  shall 
allege  and  make  appear  against  the  same ;  4th,  on 
account  of  the  smallness  of  such  claim  ^nd  difficulty 
in  its  collection,  either  from  the  remoteness  of  the 
residence  of  the  debtor,  or  the  ignorance  of  the  ex- 
ecutor or  administrator  of  such  residence ;  the  court 
may  order  such  claim,  debt,  or  demand  to  be  com- 
pounded or  sold,  or  to  be  filed  in  such  court  for  the 
benefit  of  the  heirs,  devisees,  or  creditors  of  such  de- 
ceased person  as  will  sue  for  or  recover  the  same, 
giving  the  creditors  the  preference,  if  they  or  any  of 
them  apply  for  the  same  before  the  final  settlement 
of  the  estate,  and  such  order  of  the  court  shall  be  a 
sufficient  voucher  to  such  executor  or  administrator. 
[47  V.  28,  21.] 

§  6078.  When  notice  of  application  to  court  for  their 
tale  necessary — publication  of  notice.  In  all  cases  where 
anv  of  the  claims  or  demands  exceed  the  sum  of  ten 
dollars,  or  they  all  in  the  aggregate  exceed  the  sum 
of  five  hundred  dollars,  the  executor  or  administrator 
shall  give  notice  of  ^such  intended  application  to  said 
court  for  such  order,  at  least  three  consecutive  weeks 
previous  to  the  day  on  which  the  application  is  to  be 
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made,  which  notice  shall  be  published  in  some  ne^ 
paper  having  general  circulation  in  such  couni 
but  if  there  be  no  newspaper  in  the  county,,  then 
some  newspaper  having  a  general  circulation  in  Bi 
county ;  but  if  the  claims  are  numerous  they  needi 
be  described  in  such  notice.     [47  v.  28,  §  2.] 

§  6079.  Public  or  private  sales  terms  of  oompon: 
ing  to  be  fixed  in  orders  If  the  court  shall  order  a  sj 
of  such  debts  or  demands,  the  executor  or  admin 
trator  shall  give  public  notice  as  aforesaid,  of  t 
time  and  place  of  sale,  three  consecutive  weeks  pre 
ious  to  the  day  of  sale,  at  which  they  shall  be  sold 
the  highest  bidder;  but  the  court  may,  in  its  disc: 
tion,  order  a  private  sale  of  such  debts  and  demand 
in  like  manner  and  for  like  reasons  as  provided  1 
the  private  sale  of  goods  and  chattels;  and  if  t 
court  authorize  the  compounding  of  such  claims 
any  of  them,  the  court  shall  in  the  order  fix  the  st 
for  which  the  same  may  be  comnounded.  [47  v.  ! 
«  3.] 

J  6080.  How  corporation  stock  sold.  The  execut 
or  administrator  may  sell  either  at  public  or  privi 
sale  any  railroad  stock  or  other  stock  or  shares  in  a 
corporation ;  but  if  he  sell  at  private  sale,  it  shall 
for  a  sum  not  less  than  shall  be  for  that  purpose  fix 
by  an  order  of  the  probate  court.     [60  v.  95,  g  1.] 

Sale  without  order  of  court  not  void,  11  Bull  67,  72. 

^  6081.  What  credit  to  be  given.  In  all  sales 
personal  property  a  credit  shall  be  given  by  the  € 
ecutor  or  administrator,  of  not  less  than  three  a: 
not  more  than  nine  months,  unless  otherwise  order 
bv  the  court,  when  the  amount  purchased  excee 
three  dollars.     [38  v.  146,  ?  74.] 

g  6082.  Security  to  be  taken.  Notes  or  bonds,  wi 
two  or  more  approved  sureties,  shall,  in  all  cases 
sale  on  credit,  be  taken  by  the  executor  or  admin 
trator.     [38  v.  146,  ^  75.] 

An  administrator,  in  disposing  of  the  personal  propertj 
the  estate,  without  proper  security  for  it^s  payment,  is  guilty 
a  breach  of  official  duty,  and  for  any  damage  or  loss  theri 
occasioned  to  the  estate,  he  bj>^  his  sureties  ai*e  liable,  19  O, 
37. 
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i  6083.  When  executor  or  administrator  not  liable 
for  loss.  An  executor  or  administrator  shall  not  be 
responsible  for  any  loss  happening  by  the  insolvency 
of  the  purchaser  at  such  sale,  or  his  sureties,  if  satis- 
factory evidence  is  adduced,  that  such  executor  or 
administrator  proceeded  with  due  caution,  in  taking 
security,  and  has  used  due  diligence  to  collect  said 
notes  and  bonds.     [38  v.  146,  g  76.] 

g  6084.  Executor  or  administrator  to  make  out  list  of 
articles  liable  to  sale— Duty  pf  clerk  of  suck  sale.  The 
executor  or  administrator  shall,  previous  to  any  pub- 
lic sale,  make  out  a  list  of  all  the  articles  mentioned 
in  the  inventory,  which  are  liable  to  sale,  in  the  or- 
der they  are  set  down  in  the  inventory,  whether  the 
same  are  destroyed,  taken  by  the  widow  at  the  ap- 
praisement, or  otherwise  forthcoming  or  not;  and 
some  suitable  clerk,  who  is  not  interested  in  the  es- 
tate, shall,  at  the  time  of  sale,  place  opposite  to  each 
item  upon  said  list,  the  names  of  the  purchaser  or 
purchasers,  and  the  amount  for  which  the  item  men- 
tioned, or  any  part  thereof,  was  sold ;  and  if  there  be 
any  articles  on  said  list  which  shall  not  be  sold,  the 
clerk  shall  enter  opposite  to  such  article,  the  words 
"not  sold,"  or  the  words  *' taken  by  the  widow  at  the 
appraisement,"  or  other  statement,  according  to  the 
fact ;  and  if  any  articles  be  sold,  which  are  not  men- 
tioned in  the  inventory,  the  same  shall  be  so  desig- 
nated on  the  kle  bill  by  the  clerk.     [38  v.  146,  g  77.] 

i  6085.  Construction  of  preceding  section.  Nothing 
contained  in  the  preceding  section  shall  be  so  con- 
strued as  to  require  the  executor  or  administrator  to 
sell  each  article  in  the  order  in  which  the  same  is 
stated  in  the  hst  taken  from  the  inventory,  nor  to  re- 
quire articles,  which  are  mentioned  in  the  list,  under 
a  single  item,  to  be  put  up  and  sold  together;  but  that 
the  articles  mentioned  in  the  sale  bill  shall  be  stated 
in  the  same  order  in  which  they  are  entered  upon  the 
inventory;  so  that  the  same  may  be  readily  compared 
by  the  court,  and  by  parties  interested  in  the  estate. 
[38  V.  146,?  78.] 
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§  6086.  Sale  till  to  be  signed  by  clerk,  sworn  to  I 
the  executor  or  administrator  asd  filed — returns  of  priva 
sale.  The  sale-bill  shall  be  signed  by  the  clerk,  ai 
the  executor  or  administrator  shall  make  oath  befo 
some  officer,  authorized  to  administer  oaths,  that  tl 
same  is,  in  all  respects,  correct,  to  the  best  of  h 
knowledge  and  belief ;  the  sale-bill,  with  a  certifica 
of  such  oath  annexed  thereto,  shall  be  filed,  by  t] 
executor  or  administrator,  in  the  probate  court,  wit 
in  six  weeks  from  the  time  of  such  sale,  and  all  i 
turns  of  private  sales  shall  be  sworn  to  by  the  exec 
tor  or  administrator.    [38  v«  146,  §  79.] 

Sale  bill  of  the  personal  property  belonging  to  the  e»U 
of  A.  B.,  deceased,  sold  at  public  auction  by  C.  D.,  admin 
trator  of  the  estate  [or  executor  of  the  last  will  and  testamei 
of  said  decedent,  on  the day  of ,  A.  D.  189—. 


NO.     OF 
ITEM. 


PROPERTY    AS    IN- 
VENTORIED. 


VALUE    AS 
INVENTORIED. 


PrRCHASER 


Ct8 


*     l< 


I  hereby  certify  the  foregoing  sale  bill  to  be  correct, 

,  Clerk  of  sale 

State  of  Ohio, County,  ss:    Personally  appeared  bef 

me,  the  undersigned.  Judge  or  the  Probate  Court  of  said  coun 
C.  D.,  administrator  of  the  estate  [or  executor  of  the  last  t 
and  testament]  of  A.  B.,  deceased,  who  being  swoni  says  tl 
the  forejroing  sale  bill  of  the  personal  property  of  the  said  ( 
ceased  is  in  all  respects  correct  according  to'  the  beet  of 
knowledge  and  belief.  C.  I 

Sworn  to  and  subscribed  before  me  this day  of  — 

188 —  1  Probate  Judge 

Form  of  return  of  private  sale  ($  6412) : 

State  of  Ohio, County,  ss.    In  Probate  Court.  A. 

administrator  of  the  estate  \or  executor  of  the  last  will  i 
testament]  of  C.  D.,  deceased,  being  duly  sworn,  says  that 
obedience  to  the  foregoing  oi-der,  he  sold  said  goods  and  chatt 

commencing  on  the day  of ,  A.  D.  18^—,  and  clos 

on  the day  of ,  A.  D.  189^,  for  the  sum  of  — 

dollars,  said  sum  being  the  appraised  value  of  the  same,  j 
the  highest  price  he  could  get  after  having  made  diligent 
deavor  to  obtain  the  best  price  for  said  property. 

A  detailed  schedule  and  list  of  said  sale  is  Herewith  retur 
and  filed,  A.  B.,  Administrator,  et 

Sworn  to  and  subscribed  before  me,  this day  of  — 

A.  D.  189*-.  ,  Probate  Judg 


M    yoTiCE  OF  ES:BCUT:oit's  appointment. 

{;  aOBT,  H{yw  ratnm  of  lale  bill  anforced.  If  any 
ei;  ecu  tor  or  admin  is  tralor  shall  refuse  or  neglect  to 
retari]  the  said  sale-bill,  or  fail  to  make  return  of  any 
pHvLit'  sale,  witbjn  six  weeks  after  the  sale,  the  same 
proceedings  may  be  had  against  him  and  his  sureties, 
as  are  provided  in  cases  of  neglect  or  refusal  to  return 
an  inventory.     [38  v.  146,  g  80.] 


THE  NOTICE  TO    CREDITORS:    THE  AUTHENTICATION  AND 
PAYMENT  OF  DEBTS,  AND  PAYMENT  OF  LEGACIES. 

^  6088.  When  and  how  executor  or  administrator  to 
give  notice  of  his  appointment.  Every  executor  or  ad- 
ministrator shall,  within  three  months  after  ^ving 
bond  for  the  discharge  of  his  trust,  cause  notice  of 
his  appointment  to  be  published  in  some  newspaper 
of  general  circulation  in  the  county,  in  which  the 
letters  were  issued,  for  three  consecutive  weeks.  [38 
V.  146,  §81.] 

larm.— The  undersigned  has  been  duly  appointed  executor 
of  the  last  will  and  testament  [or  administrator  or  administra- 
tor de  bonis  non  Of  the  estate]  of  •  A.  B.,  deceased,  late  of 

Count V,  Ohio. 

— 1_  day  of ,  188—  C D . 

A  notice  of  appointment  is  good,  though  the  fact  of  the  ap- 
pointment is  not  expressly  and  explicitly  stated  therein,  and 
the  notice  consists  merely  of  a  demand,  o&cially  signed  by  the 
administrator,  that  all  persons  indebtea  to  the  estate  come  for- 
ward and  make  payment;  and  that  all  persons  having  claims 
against  the  same  are  notified  to  present  the  same,  2  O.  S.  156. 

i  6089.  Affidavit  as  evidence  of  notice.  An  affidavit 
of  the  executor  or  administrator,  or  of  the  person  em- 
ploved  by  him  to  give  such  notice,  being  made,  filed, 
and  recorded,  together  with  a  copy  of  the  notice,  in 
the  probate  court,  within  one  year  after  giving  bond 
as  aforesaid,  shall  be  admitted  as  evidence  of  the  time, 

flace,  and  manner  in  which  the  notice  was  given. 
3S  v.  146,  ?  82.] 

Fi^r/N,— Stute  uf  Ohin^ county,  »«.     Personally 

ipjjttircd  btfort;  niu,  a  n^^tary  public'inand  for county, 

— for  the  publi^liiirs  of  [naming  newspaper]  who,  being 

duly  9 worn  i^iiys  tbtit  tUi;  iiiinexed  advertisement  was  published 
m  the ^  ttcwspfipor  printed  and  of  general  circulation 


§  6090  IN  WHAT  ORDER  DEBTS  TO  BE  PAID.  5 

In  said  county  for  three  consecutive  weeks,  commencing  ii] 

the clay  of 18 and  that  each  insertion  ^ 

upon day.  [//  the  newspaper  has  also  a  daily  edition,  a 

Affiant  further  says  that  a  daily  and  weekljr  edition  of  s 
newspaper  is  published,  and  that  the  circulation  of  the  di 
in  this  county  exceeds  that  of  the  weekly,  and  that  the  cos 
publication  in  the  daily  does  not  exceed  that  of  the  weekly 

Sworn  to  and  subscribed  before  me  this day  of— 

A.  D.  18 

Notary  Public  in  and  for county,  Ohi 

§  6090.    In  what  order  debts  to  be  paid.    Every  e 
cutor  or  administrator  shall  proceed  with  diligenc* 
pay  the  debts  of  the  deceased,  and  shall  apply 
assets  to  the  payment  of  debts  in  the  following  or(] 

First— The  funeral  expenses,  those  of  the  last  si 
ness,  and  the  expenses  of  administration. 

Second — The  allowance  made  to  the  widow  ; 
children  for  their  support  for  twelve  months. 

Third — Debts  entitled  to  a  preference,  under 
laws  of  the  United  States. 

Fourth — Public  rates  and  taxes,  and  sums  due 
state  for  duties  on  sales  at  auction. 

Fifth— To  every  person  who  shall  have  perfori 
manual  labor  in  the  service  of  the  deceased,  dui 
his  life  time,  out  of  any  funds  that  shall  come  into 
hands  as  such  administrator  or  executor,  beforp 
payment  of  the  general  creditors,  the  full  amoun 
the  wages  due  to  such  person  for  such  labor  ] 
formed  within  twelve  months  preceding  the  deatl 
the  party  for  whom  such  labor  was  performed, 
exceeding  one  hundred  and  fifty  dollars. 

Sixth— Debts  due  to  all  other  persons. 

And  if  there  be  not  enough,  after  paying  any 
of  said  classes,  to  pay  all  the  debts  of  the  next  of 
other  classes,  all  the  creditors  of  the  latter  class  s 
be  paid  ratably,  in  proportion  to  their  respective  del 
and  no  pavment  shall  be  made  to  creditors  of  any 
class,  until  all  those  of  a  preceding  class  or  classes 
whose  claims  the  executor  or  administrator  shall  h 
had  notice,  shall  be  fully  paid.  [80  v.  78 ;  38  v. 
§83;  64  V.  211.] 

First— Applies  to  estate  of  deceased  married  woman,  the 
such  deceased  left  surviving  her  a  husband  having  propert 
O.  S.  184  J  see  generally,  10  Bull  338. 


DEBTS.      LIENS.  §  6091 

-See  g  6040  n.  Land  may  be  sold  to  pay  the  allowance 
port  of  the  widow  and  her  children,  18  O.  S.  234.  This 
an  expressed  declaration  that  the  year's  allowance  to 
a  debt  of  the  estate  and  that  she  is  a  creditor  thereof. 

See  $  ^  3466,  3467  U.  S.  Rev.  Stat. 
-Taxes  on  real  and  personal  property,  $  $  2734,  2845, 
iSol.  Entrv  for  taxation  when  some  of  execntors  re- 
nt limits  of  city,  10  O.  S.  431.  Administrator  having 
1  assets  may  apply  for  order  to  sell  lands  to  pay  taxes, 
e  is  not  authorized  to  pay  taxes  levied  on  real  estate 
lent's  death,  6  O.  227.  Where  administration  of  an 
^mmitted  to  two  or  more  persons  residing  in  different 
le  "moneys,  credits  and  investments"  belonging  to 
must  be  listed  for  taxation  under  $  2735  in  the  county 
administrator  having  actual  possession  and  control 
jerty  to  be  listed  resides  at  the  time  of  listing,  42  O. 
)  heir  must  pay  taxes  upon  land  after  ancestor's  death, 

Lnistrator  can  not  be  allowed  directly  or  through  his 
o  compromise,  adjust,  and  settle  claims  against  the 
vhich  ne  is  acting  for  less  than  their  face  value  and 
ference  in  his  own  pocket ;  and  the  rule  is  the  same 
le  agent  or  attorney  acts  for  such  administrator  offi- 
jrsonally,  and  whether  he  acts  in  making  such  settle- 
le  attornej^  of  the  administrator  solely  or  for  him 
with  a  view  to  their  joint  profit,  and  in  either  case 
s  received  must  inure  to  the  benefit  of  the  estate,  32 
Where  a  contract  is  executed  and  the  legal  title  to 
ty  has  not  passed  the  administrator  of  the  deceased 
jsses  the  power  to  compromise  and  rescind  the  con- 
5  it  may  reasonably  be  considered  for  the  interest  of 
o  maJce  such  settlement,  4  O.  S.  1.  While  the  personal 
;ive  of  an  estate  may  at  his  discretion  perform  or  re- 
ontract  of  his  intestate  imposing  an  obligation  or  duty 
for  the  best  interests  of  the  estate,  his  acts  are,  as  a 
e,  subject  to  the  approval  of  the  court,  8  O.  S.  450. 

Previous  section  not  to  affect  lien.  Nothing 
jceding  section  shall  aflfect  or  impair  any  lien, 
quitable,  which  any  creditor  or  other  person 
^e  upon  the  personal  estate  of  the  deceased 
is  life-time.     [38  v.  146,  l  84.] 

e  decease  of  a  debtor,  his  estate  real  and  personal, 
the  payment  of  his  general  creditors  alike,  and  one 
,n  not  bv  superior  diligence  acquire  a  superior  right 
hers,  lO.  S.  293.  The  individual  creditors  of  a  de- 
mber  of  a  firm  can  not  claim  a  preference  in  the 
individual  estate  as  against  the  creditors  of  the  firm, 
\.  creditor  can  not  by  making  a  levy  subsequent  to 
)f  his  debtor,  under  a  judgment  obtained  against  him 
ieath,  obtain  a  lien  upon  either  his  personal  or  real 
reference  to  other  creditors,  5  O.  221.  A  sale  under 
8  void,  2  O.  287.  See  generallv  2  C.  C.  R.  336 


§  6092  AUTHENTICATION  OP  CLAIMS. 

J  6092.  Claims  against  Estate.  How  anthentici 
Expenses  of  authentication.  By  whom  allowed.  I 
any  claim  being  presented  against  the  estate  of 
deceased  person,  the  executor  or  administrator 
require  satisfactory  vouchers  in  support  thereof, 
also  the  affidavit  of  the  claimant,  that  such  clai 
justly  due,  that  no  payments  have  been  made  ther 
and  that  there  are  no  set-offs  against  the  same  tc 
knowledge  of  such  claimant ;  which  oath  may  be  U 
before  any  justice  of  the  peace,  or  other  officer 
thorized  to  administer  oaths,  and  the  expense  th( 
shall  be  allowed  by  the  executor  or  administrat 
the  claim  itself  is  allowed.     [38  v.  146,  ?  85.] 

if'orm.— state  of  Ohio,  county,  ss.—A.  B.,  being 

sworn,  says  he  is  the  owner  of  the  annexed  claim  against  tl 
tate  of  C.  D.,  deceased,  that  the  same  is  justly  due:  that  no 
ments  have  been  made  thoreom  [except  such  as  appear  1^ 
credited] and  that  there  are, no  set-offs  against  the  same 
knowlege  and  belief  of  affiant. 

A.  B 

Sworn  to  and  subscribed  by  A.  B.  before  me  this d 

A.  D.  188-. 

Indorsement  on  ciaim.— Allowed  as  a  valid  claim  again 
estate  of  CD., deceased.  E.  F.  Administrate 

Notes.— Eeasonable  tiTne  allowed  for  examining  claim, 
41.  Presentation  waived  by  taking  issue  on  validity  of  c 
36  O.  S.  454.  Necessity  of  presentation  does  not  apply  to  re 
of  action,  29  O.  577.  Allowance  not  conclusive  of  validi 
O.  S.112,  $  6216.  Presentation  to  administrator  de  bonis 
after  allowance  by  administrator  unnecessary,  89  O.  S 
Where  an  administrator  has  seen  and  examined  a  claim  ag 
the  estate,  and  is  subsequently  requested  to  allow  it,  whi 
refuses  to  do,  such  claim  bemg  present  in  the  pocket 
owner,  and  the  administrator  so  told,  a  formal  presentati 
the  claim  is  not  necessary,  but  may  be  presumed  to  be  wj 
15  O.  S.  15,  see  §  6097  n.  It  is  error  not  to  admit  letter  of  a 
istrator  in  evidence  to  show  rejection  of  claim  or  cross-exi 
witness  as  to  letter,  1  C.  C.  R.  531. 

The  allowance  of  a  claim  is  prima  facie  evidence  of  the  lie 
of  the  estate  for  the  debt,  not  conclusive,  8  0. 248.  A  distil 
fusal  to  allow  a  claim  by  an  executor  telling  the  credi 
consider  it  rejected  is  a  rejection,  14  O.  S.  122.  Where  the 
person  is  administrator  of  the  creditor  as  well  as  the  debi 
tate  no  formal  presentation  or  allowance  of  the  claini  withi 
years  from  the  date  of  the  bond  of  the  administrator  ( 
debtor  estate  is  necessary,  39  O.  S.  112, 122.  Payment  of  a  j 
a  claim  by  administrator  without  disputing  the  balance  is 
ficient  allowance  of  the  whole  claim.  The  admiuistrato 
require  proof  by  vouchers  and  affidavit,  but  unless  be  re( 
it  such  strict  formal  presentation  is  not  necessary,  3  Q.  ( 


ARBITRATION   OF   CLAIMS.        '  ?  6093 

I  aflSdavit  accompanying  the  note  was  informal  but  no 
was  taken  to  the  informalities  and  the  claim  was  re- 
its  merits  by  indorsement  on  the  back  the  technical 
to  the  affidavit  was  held  waived,  Id.  Where  an  orig- 
NBS  presented  with  an  affidavit  that  the  note  was  a  just 
at  all  the  pavments  made  thereon  were  endorsed 
Qd  by  a  clerical  error  the  amount  was  understated  but 
claim  was  rejected  it  was  held  that  the  claimant  might 
e  full  amount  due  on  the  note,  Id.  After  a  mortgage 
ad  obtained  decrees  for  sale  of  the  mortgage  premises 
btor  the  debtor  died.  The  will  gave  the  executor 
sell  the  lands  of  the  debtor.  The  holder  of  the  mort- 
sed  with  executor  that  the  latter  might  sell  the  lands 
,nt  for4he  proceeds,  this  was  held  an  "  allowance,"  40 
In  an  action  against  an  administrator  it  is  essential 
i  presentation  of  such  claim  to  the  administrator  and 
>n  or  what  is  equivalent  thereto  by  him  or  to  show 
r  reason  iwhy  the  administrator  is  liable  to  be  sued 
mding  the  provisions  of  g6113,  1  C.  (;.  531. 

Donbtfal  olaims  against  an  estate  to  be  referred 
ition.  If  the  executor  or  administrator  doubt 
Ice  of  any  claim  presented,  and  verified  as 
I,  he  may  enter  into  an  agreement  in  writing, 

claimant,  to  refer  the  matter  in  controversy 
disinterested  persons,  who,  if  the  claim  does 
ed  one  hundred  dollars,  shall  be  approved  of 
tice  of  the  peace  of  the  county  in  which  the 
ere  issued ;  or  if  the  claim  exceed  one  hun- 
lars,  the  referees  shall  be  approved  of  by  the 
judge  of  such  county.  [50  v.  126,  ?  1.] 
f  agreement  to  re/er.— Whereas,  the  undersigned  A. 
\  claim  against  the  estate  of  C.  D.,  deceased,  in  the 
—  dollars  [state  the  nature  of  the  claim]  which  he 
ited  for  allowance  to  E.  F.,  the  executor  of  the  last 
istament  of  [or  administrator  of  the  estate  of]  said 

Whereas  said  defendant  E.  F.,  disputes  the  validity 
lim  [or  denies  that  the  claim  is  a  just  debt  against 
J.]  It  is  therefore  agreed  between  the  said  A.  B.  and 
Bier  the  matter  in  dispute  to  the  arbitration  of  G.  II. 
Z,  L..,  who  shall  be  subject  to  the  approval  of  M.  N., 
ounty  [in  which  letters  were  issued.]  [But  if  the 
t  not  exceed  one  hundred  dollars  say]  who  shall  be 

the  approval  of  O.  P.,  a  justice  of  the  peace,  of 

)here  letters  were  issued).,  that  this  agreement  with 
val  of  said  referees  shall  be  filed  with  said  O.  P.  (or 

justice  of  the  county  the  parties  tnay  agree  tipon) 
further  proceedings  shall  be  had  before  said  justice 
lite  provides. 

day  of 188—  [Signed.] 

'ment.—I  approve  the  referees  within  named. 

ly  of 188—  Probate  Judge, 

of  the  Peace  of county. 


I  6094-6096       arbitration  op  claims. 

It  is  not  necessary  under  this  section  that  an  actloi 
brought  on  the  award,  but  the  court  may  enter  iudgmen 
the  award  when  made,  11  Bull  117.  Rejection  of  claim  by  < 
«utor  on  which  suit  has  been  brought  does  not  estop  him  1 
submitting  it  to  arbitration,  Id.  The  power  of  an  execute 
administrator  to  submit  to  arbitration  a  disputed  claim  is 
affected  by  the  provisions  of  the  statute  which  authorizes 
submission  of  such  disputed  claims  to  referees,  9  O.  S.  333. 

§  6094.  How  prooeeded  on  if  claim  is  less  than 
hundred  dollars.  If  the  amount  of  said  claim  so 
ferred  shall  not  exceed  one  hundred  dollars,  n 
filing  the  agreement  of  reference  and  the  approve 
the  referees,  with  such  justice  of  the  peace  as 
parties  may  agree  upon,  the  justice  shall  docket 
cause,  appoint  a  day  of  trial,  issue  a  citation  for 
referees,  and  subpoenas  for  witnesses ;  and  the  c£ 
shall  be  regulated,  and  shall,  in  all  things,  proc 
as  is  provided  for  arbitration  before  justices  of 
peace,  except,  that  if  judgment  is  rendered  aga 
the  executor  or  administrator  for  the  debt,  damj 
or  20sts,  it  shall  be  rendered,  and  execution  s 
iseuc  thereon,  as  in  actions  against  executors  and 
ministrators.     [38  v.  146,  §  87.] 

See  $6566-6572,  arbitrations  before  justices  of  the  peace. 

§  6095.  Id.  If  it  exceeds  one  hundred  dollars.  But  if 
claim  so  referred  to  arbitration  exceed  one  hunc 
dollars,  upon  filing  the  agreement  of  reference,  in 
probate  court  of  the  county  in  which  the  letters  ^ 
issued,  the  probate  judge  shall  docket  the  cause, 
make  an  order  referring  the  matter  in  controverg 
the  referees  as  selected.     [88  v.  124 ;  38  v.  146,  §  Si 

§  6096.  Referees  to  report  to  court.— ProceedinirB,  ] 
ers,  and  compensation  of  referees.— Costs.  The  refe 
shall  thereupon  proceed  to  hear  and  determine 
matter,  and  make  their  report  thereon  to  the 
probate  court;  and  the  same  proceedings  may  be 
before  said  referees,  in  all  respects ;  the  referees  6 
have  the  same  powers,  be  entitled  to  the  same  com 
sation,  as  if  the  reference  were  made  under  the  pn 
ions  made  for  arbitrations  under  a  rule  of  thee 
of  common  pleas;  and  the  court  may  set  aside 


CLAIMS  BARRED  WHEN.  §6097 

Df  the  referees,  or  appoint  others  in  their 
)r  confirm  such  report,  and.  adjudge  costs,  as 
IS  against  executors  and  administrators ;  and 
?ment  of  the  court  thereupon  shall  be  valid 
ctual,  in  all  respects,  as  in  other  cases.  [90  v. 
V.  146,  §89.] 

the  probate  judge  approves  of  the  referees,  his  dntj 
ority  in  the  matter  end,  and  the  reference  must  be 
in,  and  the  report  of  the  referees  made  to  the  court  of 
3leas  and  there  disposed  of,  15  O.  S.  173.  See  $  5601  et 
1  244;  11  Bull  117. 

When  olaim  barred  if  not  sued  within  six 
after  rejeotion — What  deemed  a  rejection.  If  a 
;ainst  the  estate  of  any  deceased  person  be 
id  to  the  executor  or  administrator,  before 
te  is  represented  insolvent,  and  be  disputed 
bed  by  him,  and  the  same  shall  not  have  been 
,  the  claimant  shall,  within  six  months  after 
spute  or  rejection,  if  the  debt,  or  any  part 
be  then  due,  or  within  six  months  after  some 
reof  shall  have  become  due,  commence  a  suit 
recovery  thereof,  or  be  forever  barred  from 
Qing  any  action  thereon;  and  no  action  shall 
tained  thereon  after  the  said  period,  by  any 
jrson  deriving  title  thereto  from  such  claim- 
claim  shall  be  deemed  disputed  or  rejected, 
xecutor  or  administrator  shall,  on  presenta- 
he  vouchers  thereof,  refuse,  on  demand  made  ' 
purpose,  to  indorse  thereon  his  allowance  of 
e  as  a  valid  claim  against  the  estate.    [3S  v. 

sncy  of  presentation,  6092,  n.  Refusal  to  allow  a  '^ve- 
v^ithin  the  meaning  of  act,  (1  Cur.  708)  14  O.  S.  122; 
jede  action,  13  O.  41.  Error  not  to  admit  evidence  as 
)n,  1  C.  C.  R.  531.  Specific  demand  for  indorsement 
on  or  allowance  need  not  be  averred  or  proved,  23  O. 
imitation  of  action,  six  months  after  rejection,  4  O.  S. 
L.  M.  540;  2  C.  C.  R.  140.  Limitation  of  six  months 
apply  when  claim  is  allowed,  29  O.  S.  569;  39  O.  S.  , 
Setting  aside  the  will  does  not  excuse  non-presenta- 
8. 4lS.  Payment  of  part  of  a  claim  by  an  administrator 
lisputing  the  balance  is  a  sufficient  allowance  of  the 
:m,  39  O.  S.  112.  Verbal  notice  to  the  administrator  of  an 
:he  widow  of  the  deceased  not  to  allow  a  specitied  claim 
e  estate  is  not  sufficient  proof  of  fraud  on  the  part  of 


{  6098  CLAIMS  REJECTED  AT  INSTANCE  OP  HEIR,  ETC. 

the  administrator  for  afterward  making  such  allowanw 
Where  the  same  person  is  administrator  of  the  creditor  as 
as  the  debtor  estate,  no^formal  presentation  or  allowance  f 
claim  within  four  years  from  the  date  of  the  bond  of  the 
ministrator  of  the  debtor  estate  is  necessary,  but  in  such 
the  claim  is  extinguished  as  soon  as  funds  applicable  to  its 
ment  come  to  the  nands  of  the  administrator.  Id. 

Under  this  section  it  is  error  in  the  court  below  to  w 
judjfment  a«fainst  the  estate  of  the  deceased  person  ui 
claim  due  and  disallowed  more  than  six  months  prior  t 
commencement  of  the  action.  The  failure  of  the  execut 
plead  in  bar  such  statute  does  not  give  a  right  to  such  j 
mcut,  2  C.  C.  R.  140.  By  this  section  a  creditor  whose  cla 
rejected  "shall  commence  a  suit  thereon"  within  six  mi 
or  bo  barred.  This  is  not  a  special  proceeding  but  a  civil  a( 
3  C.  C.  448. 

§  6098.  When  olaim  shall  be  rejected  at  instano 
heir  or  creditor — Action  against  administrator  or  ei 
tor— parties— costs.  If  any  heir  or  creditor  of  a 
ceased  person,  or  any  person  who  has  purchasec 
claims  to  hold,  by  purchase  or  otherwise,  from  £ 
heir,  any  lands  or  other  property  inherited  by  e 
heir  from  such  decedent,  shall  file  in  the  probate  c 
of  the  county  in  which  administration  is  taken 
on  any  estate,  a  written  requisition  on  the  adm 
trator  or  executor,  to  disallow  and  reject  anjr  cl 
presented  for  allowance,  and  whether  said  claim 
been  allowed  or  not,  but  which  has  not  been  pai 
full,  and  shall  enter  into  an  undertaking,  with  si 
ient  surety,  to  be  approved  by  the  probate  ju 
conditioned  to  pay  all  costs  and  expenses  of  con 
ing  such  claim,  in  case  it  shall  be  finally  allo^ 
such  claim  shall,  in  such  case  be  disallowed 
rejected  by  such  administrator  or  executor,  and 
holder  of  such  claim  shall  be  required,  within 
months  after  such  rejection  of  such  claim,  to  b 
his  action  against  such  administrator  or  execute 
enforce  such  claim,  and  if  he  recover,  the  judgn 
shall  be  against  the  said  administrator  or  execu 
and  in  such  action,  such  heir,  creditor,  or  other 
son  claiming  to  hold  such  property,  shall  be  ma( 
party  defendant  with  such  administrator  or  execi 
and  shall  have  the  right  to  plead  and  make  any 
fense  to  such  action  which  such  administrate] 
executor  could  make ;  whenever  such  written  req 
tion  and  undertaking  shall  be  so  filed  in  the  pro 
court,  the  probate  judge  shall  at  once  notinr  £ 
adminstrator  or  executor  thereof;  and  such  admi 


REQUISITION  TO  REJECT  CLAIM.  ?  6098 

executor  shall  thereupon  at  once  notify  the 
:  such  claim  that  such  claim  is  rejected  and 
jd;  and  if  the  proceedings  shall  have  been 
3ed  to  sell  the  lands  of  such  decedent  to  pay 
m,  such  proceedings  shall  be  stayed,  and  no 
jrder  or  decree  taken  therein,  until  after  the 
of  such  claim  shall  have  been  determined, 
le  plaintiff  recover,  the  judgment  shall  be 
he  administrator  or  executor,  but  the  costs 
iwarded  against  the  party  filing  the  requisi- 
isallow  the  claim.    [74  v.  91,  ?  1] 

►  reject  c^atm.— Know  all  men  by  these  presents,  that 
C.  D.  and  E.  F.,  are  held  and  nrmly  bound  unto  G. 
lor  of  the  last  will  and  testament  [or  administrator 

ite]  ot  I.  J.,  deceased,  in  theenm  of dollars  to 

the  said  G.  H.,  as  aforesaid  and  his  successors,  for 
ment  well  and  truly  to  be  made  we  bind  ourselves, 
executors  and  administrators  severally  and  flrnilv 
resents.  The  condition  of  the  above  obligation  is  such 
jas  A.  B.  has  this  day  filed  in  the  Probate  Court  of 
nty,  Ohio,  his  written  requisition  on  the  said  G.  H., 
f  the  last  will  and  testament  [or  administrator  of  the 
[.  J.,  deceased,  as  aforesaid,  to  disallow  and  reject 
3f  X.  Y.  against  the  estate  of  said  I.  J.,  amounting  to 

dollars.    Now  therefore,  if  the  said  A.  B.  sh.Mll 

truly  pay  all  costs  and  expenses  of  contesting  said 
jase  it  shall  be  finally  allowed  as  [decided  by  a  court 
jnt  jurisdiction  to  be]  a  valid  and  proper  claim  against 
U  then  the  above  obligation  to  be  void,  otherwise  to 
full  force  and  virtue. 

at ^by  us  this day  of 189- . 

jd  in  presence  of,  etc. 

ton.— To  G.  H.,  executor  of  the  last  will  and  testament 
Lstrator  of  the  estate]  of  I.  J.,  deceased. 
1  take  notice  that  the  undersigned,  a  creditor  of  the 
.  J.,  deceased,  does  hereby  require  you  to  reject  and 
le  claim  of  X.  Y.  against  said  estate  for  the  sum  of 
rs  [desci'ihe  claim.]  Said  claim  having  been  as  I  am 
)resented  to  you  for  allowance.  A.  li. 

[  Title.]— It  appearing  to  the  court  that  A.  B.,  a  cVed- 
estate  oi  said  deceased  has  filed  in  this  court  a  writ- 
ition  on  G.  H.,  the  executor,  etc.,  of  said  deceased,  to 
he  claim  of  X.  Y.  against  said  estate,  described  in 
iition,  and  having  entered  into  a  bond  to  said  G.  H., 
d  by  law  in  such  case,  which  bond  has  been  approved 
rtvsaid  executor,  etc.,  is  hereby  ordered  and  directed 
T  said  claim. 

rhe  party  giving  the  bond  must  be  made  a  partv  to 

»on  tne  rejected  claim,  and  permitted  to  defend  if  he 

he  will  not  be  liable  for  the  costs  and  expenses  of 
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such  suit,  1  C.  C.  R.  572.  In  a  suit  by  an  administrator  to  re 
upon  a  bond  f?iven  in  pursuance  of  the  provisions  of  this  8e< 
it  is  necessary  to  enable  him  to  recover  for  him  to  showth 
requirements  have  been  strictly  complied  'with,  Id.  \ 
notice  to  the  administrator  of  an  estate  by  the  widow  o 
deceased  not  to  allow  a  specified  claim  against  the  estate, : 
^utru'ient  proof  of  fraud  on  the  part  of  the  administrate 
afterwards  making  such  allowance,  390.  S.  112. 

^  6099.  How  debt  due  to  executor  or  administrat 
be  paid.  No  preference.  No  part  of  the  assets  of 
deceased  shall  be  retained  by  an  executor  or  adi 
istrator.  in  satisfaction  of  his  own  debt  or  claim,  i 
it  shall  have  been  proved  to  and  allowed  by  the 
bate  court;  and  such  debt  shall  not  be  entitle 
anv  preference  over  others  of  the  same  class.  [« 
146,  i  91.] 

Where  a  creditor  was  appointed  administrator  of  his  del 
-estate,  and  died  without  receiving  any  assets,  it  was  held  tl 
was  not  to  be  assumed  that  the  debt  was  paid,  nor  wot 
under  such  circumstances  be  extinguished.  But  it  was 
that  if  the  administrator'had  assets  out  of  which  he  might 
lawfully  retained  his  claim  it  would  be  presumed  that  the 
was  paid,  5  ().  72.  The  principle  that  the  appointment  of  a  d 
as  a(lmiuisTrator  converts  the  debt  into  assets  in  his  hands 
a('(;ouuted  for  does  not  apply  to  one  who  is  only  conting 
liable  to  the  estate,  27  O.  S.  398. 

^  6100.  Procedure  on  presentation  of  executor' 
administrator's  claim  to  probate  court.  Whenevei 
executor  or  administrator  shall  present  to  the  prol 
court  for  its  allowance,  any  debt  or  claim  of  whicl 
is  the  owner,  against  the  estate  which  he  represe 
amounting  to  fifty  dollars  or  more,  the  court  shal 
a  day,  not  less  than  four  weeks  nor  more  than 
weeks  from  the  presentation  of  said  debt  or  cb 
when  the  testimony  touching  said  debt  or  cli 
shall  be  heard;  and  the  court  shall  forthwith  ii 
an  order,  directed  to  said  executor  or  administw 
requiring  him  to  give  notice  in  writing  to  all  the  hi 
legatees  or  devisees  of  said  decedent  interested  in 
estate,  and  such  creditors  as  are  therein  named,  wl 
notice  shall  contain  a  statement  of  the  amount  claii 
and  designate  the  time  fixed  for  hearing  the  testim 
and  shall  be  served  upon  the  persons  named  in 
order  at  least  twenty  days  before  the  time  fixed 
such  hearing;   and  if  any  of  the  persons  mentic 
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ier  are  non-residents  of  the  county,  service 
tice  may  be  made  upon  them  by  publica- 
iree  consecutive  weeks  in  a  weekly  news- 
)li8hed  or  circulating  in  said  county ;  all  of 
18  named  in  the  order  shall  be  deemed  parties 
ceeding  and  any  other  person  having  an 
I  the  estate  mav  come  in  and  be  made  a 
eto.     [70  V.  56,  ^  1.] 

Hearing.  Ezoeptions.  Appeal.  Upon  the 
i  to  the  allowance  of  said  debt  or  claim  by 
)urt,  exception  may  be  taken  to  any  decision 
irt  upon  any  matter  of  law,  by  any  person 
be  affected  thereby,  and  bills  of  exception 
ken  and  allowed,  and  proceedings  in  error 
a  final  order  or  judgment  as  is  provided  in 
B ;  and  an  appeal  may  be  taken  to  the  court 
n  pleas  of  the  proper  county  from  any  order 
nt  of  the  probate  court  allowing  or  disallow- 
iebt  or  claim  or  any  part  thereof,  by  any 
o  may  be  affected  thereby,  when  the  amount 
y  such  executor  or  administrator  exceeds 
red  dollars;  and  the  matter  so  appealed 
,ried,  heard  and  decided  in  said  common 
t  in  the  same  manner,  and  the  proceedings 
all  be  the  same  as  nearly  as  may  be  practi- 
f  the  said  common  pleas  court  had  original 
n  thereof,  but  without  pleadings  unless 
be  ordered  by  the  court  to  be  filed;  the 

appealing  shall,  within  twelve  days  after 
g  of  such  order  or  judgment,  give  a  written 
ng  to  the  state,  for  the  use  of  the  persons 

be  .interested  therein,  with  one  or  more 
)  be  approved  by  the  probate  judge,  con- 
hat  the  person  appealing  shall  pay  all  costs 
y  be  awarded  against  him  in  the  appellate 

tlie  bond  shall  be  in  such  amount  as  the 
ite  judge  may  prescribe.     [69  v.  105,  §  2.] 

How  estate  of  deceased  joint  debtor  liable. 
)  or  more  persons  shall  be  indebted  in  any 
ract,  or  upon  a  judgment  founded  upon  any 
ract  and  either  of  them  shall  die,  his  estate 
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shall  be  liable  therefor,  as  if  the  contract  had 
joint  and  several,  or  as  if  the  judgment  had 
against  himself  alone.    [38  v.  146,  §  92.] 

This  section  abrogates  the  common  law  rule,  5  O.  S.  5 
O.  S.  299,  302.  The  surviving  obligor  or  obligors  in  a  join 
tract  may  be  joined  with  the  personal  representatives  of 
ceased  obligor,  in  an  action  upon  such  contract,  and  a  s( 
iudgment  can  be  rendered  against  eacli,  Id.  Where  partne; 
indebted  for  services  rendered  to  them  the  Indebtedness  is ; 
and  under  the  former  practice,  on  the  death  of  one  the  only 
edy  of  the  creditor  at  law  was  a  suit  against  the  surviving 
ner;  but  by  the  statute  the  debt  becomes  a  joint  and  se 
obligation,  and  the  creditor  has  his  election  to  sue  the  s\] 
ing  partner  or  the  administrator  of  the  deceased  partner  or 
the  surviving  partner  ajid  the  administrator,  42  O.  S.  302.  V 
two  administrators  give  a  joint  bond  with  surety  for  the  fai 
administration  of  the  estate  that  may  come  into  their  posse 
and  thereafter  all  the  property  of  the  deceased  comes  into 
joint  possession,  if  waste  is  committed  by  one  of  the  admin 
tors  alter  the  death  of  the  other,  the  surety  can  require  thf 
estates  of  both  be  exhausted  before  he  shall  be  liable  fo 
surviving  administrator's  default,  45  O.  S.  525.  The  surv 
administrator  and  the  representatives  of  the  deceased  adn 
trator  will  be  jointly  liable  to  indemnify  the  surety,  Id.  B 
provisions  of  this  section  a  judgment  rendered  against  o 
two  joint  debtors  and  the  administrator  of  the  estate  of  an^ 
is  a  several  and  not  a  joint  judgment,  5  C.  C.  114, 117. 

i  6103.  Preoeding  section  not  to  affect  rights  of  su 
etc.  The  preceding  section  shall  not  be  so  const 
as  to  aflfect  the  rights  of  a  surety,  when  certifie 
such,  in  a  judgment  rendered  jointly  against  him 
his  principal.     [38  v.  146,  'i  93.] 

^  6104.  Debts  not  due  may  be  paid  upon  rebate  o: 
terest.  Debts  not  due  may  be  paid  by  an  execute 
administrator,  according  to  the  class  to  which  J 
may  belong,  after  discounting  the  legal  interest  u 
the  sum  paid  for  the  time  unexpired,  if  the  claim  < 
not  bear  interest  before  maturity.    [38  v.  146,  §  9 

^  6105.  How  and  when  ezecntion  may  issue  againi 
executor.  No  execution  shall  issue  upon,  a  judgn 
against  an  executor  or  administrator,  unless  upon 
order  of  the  court  which  appointed  him,  or  ur 
the  eighteen  months  allowed  by  law,  or  the  fur 
time  allowed  by  the  court  for  the  collection  of 
assets  of  the  estate,  have  expired ;  and  if  an  acc< 
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rendered,  and  settled  by  the  court,  execu- 
issue  only  for  the  sum  that  shall  have  ap- 
1  the  settlement  of  such  account,  to  have 
it  proportion  of  the  assets  applicable  to  the 
.    [38  V.  146,  §  95.] 

Costs  in  actions  against  an  estate,  when  not 
6.  In  suits  for  the  recovery  of  money  only, 
ific  personal  property  against  the  estate,  in 

provision  is  made' herein  in  relation  to, 
>osts  shall  be  recovered  against  the  executor 
strator,  to  be  levied  of  his  property  or  of 
rty  of  the  deceased,  unless  it  appear  that 
ad  on  which  the  action' was  founded,  was 

within  one  year  after  his  giving  bond  for 
irge  of  his  trust,  that  its  payment  was  un- 
y  resisted  or  neglected,  or  that  the  def end- 
id  to  refer  the  same,  pursuant  to  the  pre- 
po visions;  in  which  case  the  court  may 
h  costs  to  be  levied  of  the  property  of  the 
c,  or  of  the  deceased,  as  shall  be  Just,  having 

to  the  facts  that  appeared  on  the  trial. 
,?96.] 

Executions  against  executor  or  administrator, 
m  suggestion  of  waste.  Trial  and  judgment, 
tions  against  executors  and  administrators, 
lue  from  the  deceased,  shall,  except  in  the 
jrwise  provided  for  herein,  run  against  the 
[  estate  of  the  deceased  in  their  hands ;  and 

execution  against  an  executor  or  adminis- 

a  debt  due  from  the  estate  of  the  deceased, 
id  unsatisfied,  the  creditor  may  bring  an 
>on  a  suggestion  of  waste,  against  the  exe- 
dministrator,  and  if  the  defendant  shall  not 
he  contrary,  he  shall  be  deemed  guilty  of 
i  shall  be  personally  liable  for  the  amount 
aste,  when  it  can  be  ascertained ;  and  if  the 
)f  such  ;wa8te  can  hot  be  ascertained,  the 
iitor  or  administrator  shall  be  liable  for  the 
ue  on  the  original  judgment,  with  interest 
from  the  time  when  it  was  rendered,  and 
;  and  execution  shall  be  awarded  accord- 
Eor  his  own  debt.    [38  v.  146,  §  97.] 
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Executions  against  executors  or  administrators  for  del 
'  from  the  deceased  shall,  except  in  cases  provided  for,  run  i 
the  goods  and  estate  of  the  deceased  in  their  hands,  39  O 
See  2  C.  C.  351. 

^  6108.  When  executor  or  administrator  to  he  lu 
the  suit  of  a  creditor  of  deceased.  No  executor  < 
ministrator  shall  be  liable  to  the  suit  of  a  credi 
the  deceased  until  after  the  expiration  of  eig 
months  from  the  date  of  his  administration  bo: 
the  further  time  allowed  by  the  court  for  the  < 
tion  of  the  assets  of  the  estate;  unless  it  be  f( 
,  recovery  of  a  demand  that  would  not  be  affected  1 
insolvency  of  the  estate ;  or  unless  it  be  broughi 
the  estate  has  been  represented  insolvent,  f( 
purpose  of  ascertaining  a  claim  that  is  contests 
unless  the  claim  has  been  exhibited  to  the  ex( 
or  administrator,  and  has  been  disputed  or  re 
by  him.    [38  v.  146,  §  98. 

Petition  must  aver  that  eighteen  months  have  ela] 
claim  comes  within  exceptions,  3  W.  L.  M.  134.  Action 
surviving  obligors  and  administrator  of  deceased  obUgo 
aver  the  lapse  of  eighteen  months,  12  O.  S.  252.  The  sect 
no  application  to  suits  on  administration  bonds,  2  O.  S. 
U  6210,  6212,  and  does  not  apply  to  revival  of  action  befot 
ment,  29  O.  S.  577.  By  the  allowance  of  a  claim  by  an  ac 
trator  the  statute  of  limitations  ceases  to  run  against  it, 
112,  Presentation  waived  by  taking  issue  on  validity  of 
36  0.  S.  454.  Where  suit  is  brought  against  administi:^tor 
eighteen  months  of  his  appointment  it  must  appear  tl 
claim  has  been  disputed  or  rejected,  3  C.  C.  431.  This 
has  no  application  to  a  suit  to  enforce  a  statutory  liabil; 
deceased  holder  of  stock  in  an  insolvent  corporation,  1 C, 

§  6109.  When  executor  or  administrator  may  p 
to  pay  debts  without  being  liable  for  deficiency  of  i 
If  any  executor  or  administrator, who  shall  have 
notice  of  his  appointment,  as  provided  in  this  ch 
shall  not,  within  one  year  thereafter  have  not 
demands  against  the  estate,  which  will  authoriz 
to  represent  it  insolvent,  he  may,  after  the  expii 
of  said  one  year,  proceed  to  pay  the  debts  due 
the  estate ;  and  he  shall  not  become  personally 
to  any  other  creditor,  in  consequence  of  any 
payments  made  before  notice  of  his  demand,  alt! 
the  remaining  estate  should  be  insufficient  to  i 
such  last  mentioned  creditor.    [38  v.  146,  §  99.] 
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yments  made  at  executor's  peril  5  O.  86,  but  he  may 
ack  the  excess  as  for  money  of  his  own  paid  by  mis- 
536. 

And  if  whole  estate  be  paid  and  afterwards: 
ims  presented  he  shall  not  be  liable  therefor.  If 
cutor  or  administrator  shall  have  paid  away, 
ner  aforesaid,  the  whole  of  the  estate  and 
f  the  deceased,  before  notice  of  the  demand 
ther  creditor,  he  shall  not  be  required,  in  con- 
e  of  such  new  demand,  to  represent  the  estate 
it,  but  may  plead  that  fact ;  and  upon  proving 
jrments,  he  shall  be  discharged.    [38  v.  146,  | 

istrator  can  sell  land  after  supposed  final  settlement 
partition  by  heirs,  17  O.  S.  242.  S§e  former  decisions 
jable  to  present  section,  7  O.  (1  pt.)  21 ;  5  O.  636. 

If  so  much  paid  away  as  to  leave  insufficient' 
satisfy  subsequent  claims— How  far  liable.  If 
cutor  or  administrator  shall  have  paid  away, 
ler  aforesaid,  so  much  of  the  estate  and  effects^ 
eceased,  that  the  remainder  shall  be  inauffi- 
satisfy  any  demand  of  which  he  shall  after- 
Lve  notice,  he  shall  be  liable  to  pay,  on  such 
itioned  demand,  only  so  much  as 'may  then 
in  his  hands;  and  if  there  be  two  or  more 
imands  exhibited,  which  shall,  together,  ex- 
B  amount  of  assets  remaining  in  his  hands,  he 
)resent  the  estate  insolvent,  and  shall  divide 
'  over  what  shall  remain  in  his  hands,'  to  and 
sucK  creditors  as  shall  prove  their  debts, 
he  commission  of  insolvency,  pursuant  to  such 
J  the  court  shall  make  in  that  behalf ;  but  the 
s  of  the  deceased,  who  shall  have  been  pre- 
paid by  the  executor  or  administrator,  as 
a,  shall  not  be  liable  to  refund  any  part  of  the 
,  so  received  by  them.     [38  v.  146,  g  101.] 

If  assets  are  exhausted  in  paying  preferred 
-Executor  or  administrator  not  liable  for  payment 
quent  claim.  If  it  shall  appear,  upon  settle- 
:  the  administration  account  in  court,  that  the 
estate  and  effects  which  have  come  to  the 
>f  the  executor  or  administrator,  have  been 
ted  in  paying  the  charges  of  administration,. 
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the  allowance  to  the  widow  and  children  of  the 
ceased,  and  the  charges  of  his  last  sickness 
funeral,  or  any  other  debts  or  claims,  entitled  by 
to  a  preference  over  the  common  creditors  of  the 
ceased,  such  settlement  shall  be  a  sufficient  bar  to 
action  brought  against  the  executor  or  administra 
by  any  creditor  who  is  not  entitled  to  such  pn 
ence ;  and  the  executor  or  administrator  may  pi 
and  give  the  same  in  evidence,  although  the  ea 
may  not  have  [been]  represented  insolvent.  [3 
146,  i  102.] 

^  6113.  Limitation  of  action  by  creditors.  Provia 
to  claims  accruing  after  four  years.  No  executor  oi 
ministrator,  after  having  given  notice  of  his  appc 
ment,  as  provided  iij  this  chapter,  shall  be  hel 
answer  to  the  suit  of  any  creditor  of  the  deceased, 
less  it  be  commenced  within  four  years  from  the  1 
of  his  giving  bond  as  aforesaid,  excepting  in  the  c 
hereinafter  mentioned :  provided,  however,  that 
creditor  whose  cause  ot  action  shall  accrue  or  t 
have  accrued  after  the  expiration  of  four  years  i 
the  time  that  the  executor  or  administrator  of  i 
estate  shall  give  or  shall  have  given  bond  accordii 
law,  and  before  such  estate  is  fully  administered, 
commence  and  prosecute  such  action  at  any 
within  one  year  after  the  accruing  of  such  cam 
action,  and  before  such  estate  shall  have  been  i 
administered;  and  no  cause  of  action  against  any 
cutor  or  administrator  shall  be  adjudged  barred 
lapse  of  time,  until  the  expiration  of  one  year  J 
the  time  of  the  accruing  thereof.  [38  v.  146,  §  lOJ 
V.  25,  §  1.] 


Limitation  in  favor  of  executor,  etc.,  not  applicable  t 
visees,  17  O.  S.  288.  Claims  against  estate  not  affected  1 
lowance  of  further  time,  2  O.  S.  156.  Neglect  of  creditor  t< 
sent  claim  for  allowance  whereby  the  estate  of  one  secur 
released  under  the  limitation  of  this  section  does  not  disci 
co-surety,  20  O.  S.  337.  Creditor  barred  of  his  action  on  not 
der  this  section  may  have  his  remedy  in  equity  on  mortga^ 
O.  S.  42.  Limitation  applies  to  actions  on  guardian's  bond 
the  disability  of  infancy  will  not  save  plaintiff  from  operati 
statute,  17  O.  S.  548.  Money  arising  from  sale  of  deceaent's 
•does  not  constitute  new  assets  and  will  not  extend  the  four) 
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Id .  Liability  of  surety  not  discharged  by  delay  oi  cred- 
ng  action-  against  estate  ol  principal  debtor  within 
ribed  in  g  6097  or  §  6113 ;  26  0. 8.  526. 
egins  to  run,  when  will  is  set  aside  and  administrator 
from  the  time  of  the  executor's  appointment,  38  O.  S. 
e  a  probate  court  appointed  an  executor  and  pursu- 
equest  in  the  will  dispensed  with  bond,  thei  four 
ided  by  the  statute  of  March  23,  1840,  it  was  held 
•un  in  his  favor  from  the  date  of  his  qualification 
r,  41  O.  S.  417.  Although  the  giving  of  the  notice 
Be  months  is  necessary  in  order  to  start  the  running  of 
ars,  whenever  the  notice  is  so  made  the  four  years  is 
mted  as  beginning  at  "  the  time  of  the  giving  of  the 
423.  Four  years'  limitation  begins  to  run  from  time 
1  of  claim,  47  O.  S.  555.  Cited  in  connection  with  §  611^ 
iiat  action  "  and  suit  are  synonymous,  3  C.  C.  446. 
m  executor  sold  lands  for  more  than  was  due  under 
foreclosure,  paid  nothing  on  the  decrees,  paid  out 
(Uted  the  entire  estate  to  others,  such  act  was  held  a 
I  the  holder  of  the  decrees,  and  no  statute  of  limita- 
1  begin  to  run  in  his  favor  until  the  creditor  had  no- 
act,  40  O.  8.  528. 

c^  this  section  is  not  to  the  right,  but  to  the  remedy, 
strator  may  waive  the  bar  of  the  statute  of  limitations 
e  bar  of  this  section,  27  Bull  144.  In  an  action  on  an 
ainst  an  administrator  alleged  to  be  due  from  his  in- 
i  essential  to  prove  presentation  and  its  rejection,  or 
aivalent  thereto,  or  to  show  some  other  reason  why 
Lsttator  is  liable  to  be  sued  notwithstanding  the  pro- 
this  section,  1  C,  C.  531.  Agreement  with  mother  of 
adopt  plaintiff  and  make  her  defendant's  heir,  part 
;e ;  plaintiff  not  a  creditor  of  decedent  and  action  not 
)ur  years,  1 C.  C.  216. 

Assets  received  after  four  years  liable  to  cred. 
hen  assets  shall  come  to  the  hands  of  an 
or  administrator,  after  the  expiration  of  the 

years,  he  shall  account  for,  and  apply  the 
like  manner,  as  if  they  had  been  received 
»ur  years;  and  he  shall  be  liable  to  an  action, 
i  proceeded  against  on  account  of  such  assets, 
the  benefit  of  any  creditor,  in  lik^  manner, 
aasets  had  been  received  within  the  said  four 
rovided,  that  such  action  or  proceeding  be 
[jed  within  one  year  after  the  creditor  shall 
ice  of  the  receipt  of  such  new  assets,  and  not 
,n  four  years  after  the  same  shall  be  actually 
[38  v.  146,  §  104.] 

irisingfrom  the  sale  of  land  possessed  by  the  decedent 
3  of  his  death  and  sold  for  tlie  i)ayment  of  debts,  and 
eived  by  the  administrator  from  the  guardian  of  the 
e  deceased,  under  an  an-angement  made  to  save  their 


?  6115-6117      CLAIMS  NOT  DUE  IN  FOUR  YEARS. 

lands  from  tale  are  not  new  assets  within  the  meaning  of 
section,  and  will  not  extend  the  limitation  within  which  en 
ors  are  required  to  sue,  17  O.  S.  548. 

J  6115.  Claim  not  due  in  four  years  may  be  press 
to  court,  and  if  allowed  may  be  paid  or  money  hel 
pay  the  same  or  bond  of  heirs,  etc.,  taken  for  payn 
Any  creditor  whose  right  of  action  shall  not  ac< 
within  the  said  four  years  after  the  date  of  the 
ministration  bond,  may  present  his  claim  to  the  a 
from  which  the  letters  issued,  at  any  time  before 
estate  is  fully  administered ;  and  if,  on  examinai 
thereof,  it  shall  appear  to  the  court  that  the  sam 
justly  due  from  the  estate,  it  may,  by  the  conser 
the  creditor  and  executor  or  administrator,  order 
same  to  be  discharged,  in  like  manner  as  if  due,  a 
discounting  interest;  or  the  court  may  order  the 
ecutor  or  administrator  to  retain  in  his  [hands]  su 
lent  to  satisfy  the  same  ;  or  if  any  of  the  heirs  of 
deceased,  or  devisees,  or  others  interested  in  the 
tate,  shall  offer  to  give  bond  to  the  alleged  credi 
with  sufficient  surety  or  sureties  for  the  paymen 
the  demand,  in  case  the  same  shall  be  proved  tc 
due  from  the  estate,  the  court  may,  if  it  thinks 
order  such  bond  to  be  taken,  instead  of  ordering 
claim  to  be  discharged  as  aforesaid,  or  requiring 
executor  or  administrator  to  retain  assets  as  af 
«aid.     [38  v.  146,  i  105.] 

^  6116.  Allowance  of  court  not  oonclusive,  and  ex 
tor  or  administrator  not  compelled  to  pay  if  disputed, 
less,  etc.  The  decision  of  the  court  theron  shall 
be  conclusive  against  the  executor  or  administra 
or  other  person  interested  to  oppose  the  allowa 
thereof  ;  and  they  shall  not  be  compelled  to  pay 
same,  if  <Jisi)uted  by  them,  unless  it  shall  be  pro 
to  be  due,  in  an  action  to  be  commenced  by 
claimant,  within  six  months  after  the  same  shall 
come  payable.     [88  v.  146,  ?  106.] 

^  6117.  Action  to  be  brought  against  executor  or 
ministrator;  against  heir  if  he  has  given  bond.  The  ad 
for  this  purpose  shall  be  brought  against  the  exect 
or  administrator,  in  case  he  shall  have  been  requi 
to  retain  assets  therefor,  or  ordered  to  pay  the  sai 
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the  heirs  or  others  interested  in  the  estate 
ive  given  bond,  as  before  provided,  the  action 
J  brought  on  the  bond.  [38  v.  146,  §  107.] 
i.  Pleading  when  action  brought  on  bond.  If  the 
)e  brought  on  the  bond,  the  plaintiff  shall  set 
demand  as  in  an  action  against  the  executor 
inistrator,  alleging  the  liability  of  the  def end- 
reason  of  the  bond,  and  the  defendants  may 
ny  defense  that  would  be  available  to  the  ex- 
)r  administrator.    [38  v.  146,  i  108.] 

ministrator  cannot  bind  the  estate  by  a  negotiable  note ; 
sureties  on  his  bond  are  not  liable  for  the  payment  ot 
,  39  O.  y.  579. 

.  Action  of  creditor  against  heirs,  etc.  not  barred. 
5  herein  contained  ghall  prevent  or  bar  the 
)r  suit  of  any  creditor,  against  the  heirs,  next 
devisees,  or  legateees  of  the  deceased,  as  here- 
provided.  [38  V.  146,  i  109.] 
I.  C.  448,  under  g  6113. 

.  Limitation  of  actions  against  administrator  do 
n.  When  any  executor  or  administrator  shall 
gn  or  be  removed,  or  his  letters  shall  have 
raked,  or  his  power  shall  have  ceased,  with- 
ing  fully  administered  the  goods  and  estate  of 
eased,  and  a  new  administrator  of  the  same 
lall  be  appointed,  the  time  allowed  to  the  cred- 
the  deceased,  for  bringing  their  actions,  shall 
•ged  as  follow^,  to-wit :  to  so  much  of  the  four 
ovided  for  the  limitation  of  the  said  actions 

have  expired  while  the  former  executor  or 
trator  continued  in  office,  shall  be  added  so 
me  after  the  appointment  of  the  new  admin- 

as  will  make  five  years  in  the  whole ;  and 

administrator  shall' not  be  held  to  answer  to 
of  any  creditor,  commenced  after  the  expir- 

the  said  five  years,  excepting  as  is  provided 
)llowing  sections.     [38  v.  146,  §  110.] 

,  Administrator  de  bonis  non  liable  for  two  yeara 
ring  bond.  Every  such  new  administrator 
L  all  cases,  be  liable  to  the  actions  of  the  cred- 
ir  the  space  of  two  years  after  he  shall  have 
>ond  for  the  discharge  of  his  trust,  although 
ole  time  allowed  to  the  creditors  should  be 
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thereby  extended  beyond  the  said  five  years.    [J 

146,  g  111.] 

^  6122.  Liable  for  four  years,  when.  If  the  foi 
executor  or  administrator  shall  not  have  given  n< 
of  his  appointment  in  the  manner  before  prescr 
in  this  chapter,  the  new  administrator  shall  be  li 
to  the  actions  of  the  creditors  for  the  space  of 
years  from  the  date  of  the  bond  given  by  such 
administrator.     [38  v.  146,  §  112.] 

^  6123.  An  administrator  de  bonis  non  to  g^ve  not: 
his  appointment.  The  new  administrator  shall 
notice  of  his  appointment  in  the  same  manner  th 
hereinbefore  prescribed  with  respect  to  an  ori| 
administrator ;  and  if  he  shall  fail  so  to  do,  he  i 
have  no  benefit  of  the  limitations  herein  provi 
[38  V.  146,  §  113.] 

§  6124.  Barred  claims  not  revived.  Nothing  in 
four  preceding  sections  contained  shall  be  so  const: 
as  to  revive  a  claim  barred  under  this  or  any  o 
act,  during  the  continuance  in  office  of  the  orig 
executor  or  administrator,  or  of  any  former  adm 
trator  de  bonis  non.    [38  v.  146,  ?  114.] 

^  6125.  To  be  farther  liable  if  new  assets  rece: 
"When  assets  shall  come  to  the  hands  of  such  ne\^ 
ministrator,  after  any  of  the  periods  above  limite( 
the  commencement  of  suits  against  him,  he  shal 
count. for  the  same,  and  shall  be  liable  to  suit§ 
proceedings  on  account  of  such  new  assets,  in 
manner  as  is  provided  in  this  chapter  with  respe< 
any  original  administrator.     [38  v.  146,  §  115.] 

^  6126.  Cases  where  notice  of  appointment  is  not  g 
within  the  proper  time  or  evidence  not  perpetuated 
notice  shall  not  be  given  of  the  appointment  of 
executor  or  of  any  original  administrator,  or  adm 
trator  de  bonis  non,  within  the  three  months  hei 
before  prescribed  for  that  purpose,  or  the  evidi 
thereof  shall  fail  to  be  perpetuated  as  hereinb( 
provided,  and  can  not  be  made,  the  court  may,  oi 
petition  of  the  executor  or  administrator,  order 
allow  such  notice  to  be  given  Pt  any  time  afters 
in  which  case  the  said  four  years,  and  other  pei 
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wrhich  are  hereinbefore  limited  for  the  com- 
3nt  of  actions  against  executors  and  adminis- 
-nd  for  other  purposes,  and  which  begin  to 
jfore  directed,  from  the  date  of  the  admin- 
bond,  shall  begin  to  run  respectively  from 
such  order  of  court'is  made,  if  notice  be  pub- 
cording  thereto.     [38  v.  146,  g  116.] 

Liability  for  omission  to  give  notice.  No 
court,  made  by  virtue  of  the  preceding  sec- 
11  exempt  the  executor  or  administrator,  or 
pective  sureties,  from  their  liability  for  any 

for  which  they  would  have  been  otherwise 
r  reason  of  the  omission  to  give  notice  within 
three  months.    [38  v.  146,  g  117.] 

If  any  legatee  require  legacy  to  be  paid  within 
I,  court  may  require  him  to  give  bond.  When 
lutor  or  administrator  shall,  within  four  years 
dng  given  bond  for  the  discharge  of  his  trust, 
red,  by  any  legatee  or  next  of  kin,  to  make 
.  in  whole  or  in  part,  of  his  legacy  or  distri- 
lare,  the  .court  may,  if  it  thinks  fit,  require 
legatee  or  next  of  kin,  first  give  bond  to  the 

or  administrator,  with  surety  or  sureties  to 
ved  by  the  court,  with  condition  to  refund 
mt  so  to  be  paid,  or  as  much  thereof  as  may 
jsary  to  satisfy  any  demands  that  may  be 
i  recovered  against  the  estate  of  the  deceased, 
demnif  y  the  executor^or  administrator  against 
nd  damage  on  account  of  such  payment.  [38 
118.] 

-Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  D. 
are  held  and  firmly  bound  nnto  G.  H.  in  the  sum  of 
irs:  for  the  payment  of  which  we  do  hereby  jointly 
illy  bind  ourselves: 
18,  said  G.  H.,  executor  of  the  last  will  and  testament 

as  this  day;  paid  to  said  A.  B.  the  sum  of dollai^ 

y  left  to  him  by  the  said  I.  J.,  in  his  last  will  and  tes- 
ad  four  years  not  having  expired  from  the  time  said 
e  bond  for  the  discharge  of  his  trust  as  said  executor; 
^ndition  of  the  above  obligation  is  such  that  if  the 
.  shall  refund  said  amount  paid  to  him,  or  so  much 
J  may  be  necessary  to  satisfy  any  demands  that  mav 
red  against  the  estate  of  saia  I.  J.,  deceased,  and  shall 
r  the  said  G.  H.  against  all  loss  and  damage  on  account^ 
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of  said  payment,  then  this  obligation  to  be  void;  othervrid 
-be  and  remain  in  full  force  and  efl'ect. 

Signed  by  ns  this day  of A.  D.  18--. 

Executed  in  presence  of^ 

See  generally  25  O.  S.  450;  33  O.  S.  102. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS. 

J  6129.  Foreign  executors  and  administraton  may 
sued  here.  An  executor  or  administrator;  duly 
pointed  in  any  other  state  or  country,  or  his  1( 
representatives,  may  be  prosecuted  in  any  appropr 
court  in  this  state,  in  his  capacity  of  executor  or 
ministrator.     [45  v.  52,  §  1.] 

See  28  O.  S.  464. 

J  6130.  How  provision  of  this  chapter  apply  to  th 
The  several  provisions  concerning  the  settlements 
the  estates  of  deceased  persons,  and  also  the  reme< 
and  proceedings  herein  given  against  executors  i 
administrators  appointed  by  the  law  of  this  st 
shall  apply  to  and  be  in  fullforce  and  effect  as  to  j 
foreign  administrator  or  executor  appointed  by 
laws  of  any  other  state  or  country,  and  residing 
this  state,  or  having  assets  or  property  in  the  sa 
and  the  several  courts  of  probate,  and  courts  of  c 
Tnon  pleas,  and  superior  courts,  shall  have  like  po 
and  authority  over  said  foreign  executor  and  adn 
istrator  the  same  as  if  appointed  by  the  laws  of  ' 
state.     [54  v.  3,  §  1.] 

i  6131.  How  proceeded^  against.  Any  court  of  c 
inon  pleas  or  superior  court  in  this  state  may  con 
any  foreign  administrator  or  executor  residing  in  i 
state,  or  having  assets  or  property  in  the  same,  to 
count  at  the  suit  of  any  heir,  distributee,  or  lega 
who  is  resident  in  this  state,  and  may  make  distri 
tion  of  the  amount  found  in  his  hands  to  the  resp 
ive  heirs,  distributees,  or  legatees,  according  to 
law  of  the  state  granting  said  letters ;  and  when  tl 
are  suits  pending,  or  any  unsettled  demands  aga 
said  estate,  the  court  may  require  a  refunding  b 
to  be  given  to  said  executor  or  administrator  by 
heirs,  distributees,  or  legatees,  entitled  thereto  in  i 
the  amount  paid  shall  be  needed  for  the  purpose 
paying  debts  of  said  estate.    [54  v.  3,  ?  2.] 
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May  be  required  to  secure  distribntees  and 
sureties.  When  any  foreign  administrator 
)r  has  wasted,  misapplied,  or  converted  any 
its  of  said  estate,  or  nas  insufficient  property 
ge  his  liability  on  account  of  said  trust,  or 
es  are  irresponsible,  any  distributee,  heir, 
,  may  compel  him  in  any  such  court,  to  se- 
mount  that  may  be  respectively  due  to  them 
id,  and  any  of  his  sureties  may  require  in- 
>n  account  of  their  liability  as  oail,  and  the 
©visional  remedies  and  proceedings  author- 
d  courts,  shall  apply  to  tne  person  and  prop- 
d  administrator  or  executor,  and  said  courts, 
>  full  power  and  authority  to  make  any  order 
touching  his  property  and  effects,  or  the 
said  estate,  necessary  for  the  safety  and 
f  those  interested  therein.  [54  v.  3,  ?  3.] 
May  prosecute  euite  in  this  state.  An  execu- 
linistrator,  duly  appointed  in  any  other  state 
r,  may  commence  and  prosecute  any  action 
ling,  m  any  court  in  this  state,  in  his  capac- 
Bcutor  or  administrator,  in  like  manner  and 
5  restrictions,  as  a  non-resident  may  be  per- 
sue.    [38  V.  146,8242.] 

i  executor  who  ha8  given  no  bond  in  this  state,  and 
ident,  can  not  appeal  a  case  without  giving  bond 
jr,  8  O.  503. 

nON  FOB  INJURY  BY  WRONGFUL  DEATH. 

Liability  for  causing  death  by  wrongful  act, 
mever  the  death  of  a  person  shall  be  caused 
^1  act,  neglect  or  default,  and  the  act, 
T  default  is  such  as  would  (if  death  had  not 
lave  entitled  the  party  injured  to  maintain 
L  and  recover  damages  in  respect  thereof, 

in  every  such  case,  the  corporation  which 
rson  who  would  have  been  liable  if  death 
[isued,  or  the  administrator  or  executor  of  the 
juch  person,  as  such  administrator  or  execu- 
be  liable  to  an  action  for  damages,  notwith- 
bhe  death  of  the  person  injured,  and  although 

shall  have  been  caused  under  such  circum- 
B  amount  in  law  to  murder  in  the  first  or  sec- 
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ond  degree,  or  manslaughter ;  and  when  the  acti< 
against  such  administrator  or  executor  the  dam 
recovered  shall  be  a  valid  claim  against  the  esta 
such  deceased  person.  [90  v.  140;  87  v.  150;  '■. 
117,  §  1.] 

In  an  action  under  this  section  it  is  not  necessary  tc 
"  that  the  act,  neglect  or  default  complained  of  was  suet 
if  death  had  not  occurred  the  party  injured  would  have  1 
right  to  maintain  an  action,"  eftc.,  7  C.  C.  1S5.  Such  actloi 
be  prosecuted  for  the  benefit  of  the  wife,  and  if  there  a 
children  she  is  entitled  to  the  amount  of  the  judgmei] 
Under  this  section,  an  action  may  be  maintained  against  i 
nicipal  corporation  for  negligently  and  wrongfully  causic 
deata  of  one  lawfully  on  a  street,  and  who  tell  from  a  I 
over  a  stream  of  water  intersected  by  such  street  into  the 
and  was  drowned,  where  such  bridge  was  maintained  by 
municipality  without  railings  or  guards  of  any  kind  to  pr 
persons  iawiuUy  thereon  from  falling  into  such  stream,  ar 
rule  that  actions  for  injury  to  the  person  abate  by  the  dej 
the  party  injured  has  no  application  to  such  action,  4  C.  ( 
See  |f)135  71. 

Fellow-servant  as  to  railroads.— By  the  act  of  April  2. 189( 
provided  as  follows:  That  in  all  actions  against  the  rai 
company  for  personal  injury  to,  or  death  resulting  from 
sonal  injury  of  any  pei-son  while  in  the  employ  of  such 
pany,  arising  from  the  negligence  of  such  company  or  a 
Its  officers'or  employes,  it  shall  beheld,  in  addition  to  th 
bility  now  existing  by  law,  that  every  person  in  the  emp 
such  company,  actually  having  power  or  authority  to  dir 
control  any  other  employe  of  such  company,  is  not  the  f( 
servant,  but  superior  of  such  employe ;  also  that  every  pers 
the  employ  of  such  company  having  charge  or  control  o 
ployes  in  any  separate  branch  or  department  shall  be  held 
the  superior  and  not  fellow-servant  of  employes  in  any 
branch  or  department  who  have  no  power  to  direct  or  cont 
the  branch  or  department  in  which  they  are  employed, 

§  6134  a.  When  death  caused  hy  wrongflil  act  In  an< 
state,  etc.  Whenever  death  has  been  or  may  be  ca 
by  a  wrongful  act,  neglect  or  default  in  another  g 
territory  or  foreign  country,  for  which  a  rigt 
maintain  an  action  and  recover  damaees  in  rei 
thereof  is  given  by  a  statute  of  such  other  state 
ritory  or  foreign  country,  such  right  of  action  mi 
enforced  in  this  state  in  all  cases  where  such  c 
state,  territory  or  foreign  country  allows  the  enf 
ment  in  its  courts  of  the  statute  of  this  state  of  fl 
character ;  but  in  no  case  shall  the  damages  es 
the  amount  authorized  to  be  recovered  for  a  wroi 
neglect  or  default  in  this  state,  causing  death.  E 
action  brought  under  this  act  where  the  death  ha 
ready  occurred  shall  be  commenced  within  one 
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passsage  of  this  act ;  and  in  all  other  cases, 
tie  time  prescribed  for  the  commencement  of 
ion  by  the  statute  of  such  other  state,  terri- 
Dreigii  country.     [91  v.  408.] 

By  whom  and  for  whose  benefit  the  action  may 
it — Limit  of  damages — Limitation  of  action — 
Lt  after  snit  and  apportionment  of  damages, 
ich  action  shall  be  for  the  exclusive  benefit 
^'ife  or  husband,  and  children,  or  if  there  be 
)f  them,  then  of  the  parents  and  next  of  kin 
^rson  whose  death  shall  be  so  caused,  and  it 
brought  in  the  name  of  the  personal  repre- 
j  of  the  deceased  person,  and  m  every  action, 
may  give  such  damages  not  exceeding  in  any 
thousand  dollars,  as  they  majr  think  propor- 

>  the  pecuniary  injury  resulting  from  such 

>  the  persons  respectively  for  whose  benefit 
ion  shall  be  brought ;  every  such  action  shall 
Qenced  within  two  years  after  the  death  of 
leased  person.  Such  personal  representative 
i  appointed  in  this  State,  with  the  consent  of 
t  making  such  appointment  may  at  any  time 
rafter  Uie  commencement  of  a  suit,  settle 
!  defendant  the  amount  to  be  paid ;  and  the 

received  by  such  personal  representative, 
by  settlement  or  otherwise,  shall  be  appor- 
mong  the  beneficiaries,  unless  adjusted  be- 
lemselves  by  the  court  making  the  appoint- 
such  manner  as  shall  be  fair  and  equitable, 
reference  to  the  age  and  condition  of  such 
iries  and  the  laws  of  descent  and  distribution 
nal  estates  left  by  persons  dying  intestate, 
r ;  69  v.  22,  ?  2.] 

f  petition.—  Ck>mmon  Pleaa  court county,  Ohio. 

3  administrator  of  the  efstate  [or  executor  of  the  last 
j8tament]of  C.  D.,  plaintiff  va.  E.F.  R.  R.  Co.,  defend- 

intiflf  says  that  on  the day  of 188-  letters  of 

ation  on  the  estate  of  the  said  C.  D.,  deceased  were  by 

te  court  of county,  Ohio,  dulv  issued  and  granted 

intiff,  who  thereupon  duly  qualined  as  such  adminis- 
l  entered  upon  the  discharge  of  the  duties  of  his  said 

the  plaintiff  says  that  on  the flay  of the  will 

ileceased,  was  duly  admitted  to  the  probate  court  of 
kty,  Ohio,  in  which  will  plaintiff  was  named  as  ex- 
id  letters  testamentary  were  thereupon  issued  to  him 
urt,  and  he  thereupon  duly  qualified,  etc.]  and  plain- 
i  such  administrator  [executor.] 
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Plalntiflf  further  says  that  defendant  is  a  corporation  ii 

porated  under  the  laws  of  the  state  of and  was  such  coi 

ation  on  the day  of 188-  and  for  a  long  time  pre' 

thereto,  and  was  during  the  time  aforesaid,  the  owner  of  a 
road,  and  engaged  as  a  common  carrier  of  passengers 

said  railroad  for  hire  between  the  city  of and  the — 

in  the  State  of ,  that  upon  the  day  last  aforesaid,  p 

tiflTs  intestate  [or  testator]  entered  one  of  the  cars  of  sai' 

fendant  at w^ith  the  assent  of  the  defendant,  for  the  pui 

of  being  conveyed  thereby  from  the  said of to  the 

of ,  having  paid  to  said  defendant  the  fare  betwee 

said  points  to-wit dollars:    That  by  the  negligence  o 

said  defendant,  its  agents  or  servants,  the  train  of  cars,  ii 
of  which  cars  the  said  C.  D.  was  riding  as  aforesaid,  was  th 

from  the  track  at in  the  State  of  Ohio  and  the  car  in  v 

said  C.  D.  was  seated  was  overturned  and  C.  D.  was  th 
from  his  seat  with  great  violence  and  was  killed  [or  sustJ 
injuries  bv  which  his  death  was  caused]  on  the — -day  of- 
188- .  Plaintiff  further  says  that  the  said  accident  occurrec 
said  injuries  were  inflicted  without  any  negligence  or  fan 
the  part  of  said  C.  D.  and,  solely  by  tne  negligence  and 
of  the  defendant  and  its  agents,  servants  and  employees: 

That  said  C.  D.  left  him  surviving:  his  wife,  G.  H.  and 

aged years  and  K.  L.  aged years,  his  only  surviving 

dren  and"  next  of  kin. 

Wherefore  the  plain tiflf  as  such  administrator  [o?-exec 
asks  judgment  against  the  said  defendant  in  the  sum  o 
thousand  dollars  together  with  the  costs  of  this  action. 

[  Verification.]  Attorney  for  plaii 

Notea.— The  action  can  only  be  brought  by  the  personal 
resentatives,  26  O.  S.  522.  It  may  be  brought  for  the  bene 
the  next  of  kin  though  they  have  no  claims  for  support 
deceased,  25  O.  S.  510.  It  may  be  brought  on  behalf  of  a  bas 
10  O.  S.  272,  The  provisions  of  the  section  do  not  extei 
cases  where  the  death  occurred  outside  of  the  state,  2  C.  S. 
82;  25  O.  S.  667,  nor  to  actions  by  an  Ohio  administrator  i 
the  statute  of  another  state,  10  0.  S.  121,  nor  where  the  de 
caused  by  intoxication,  31  O.  S.  359;  35  O.  S.  89.  The  sun- 
husband  of  deceased  Wife  is  next  of  kin  within  the  meani 
the  act,  28  O.  S.  191.  The  proviso  (in  a  former  statute)  as  i 
time  of  bringing  the  action  was  held  a  condition  and  not  a 
limitation  and  not  affected  by  its  amendment,  25  O.  S.  629. 
cause  of  action  abates  by  the  death  of  the  wrong-doer,  37 
374,  but  death  pending  the  action  does  not  abate  it,  1  Clc 
122.  But  by  g  4975,  R.  S.,  as  amended,  90  v.  140,  "causes  ( 
tion  *  *  *  for  Injuries  to  the  person  or  property"  sui 
and  the  action  may  be  brought  notwithstanding  the  dee 
the  person  entitled  or  liable  to  the  same.  The  action  m 
brought  where  defendant  resides  or  can  be  served,  32  0. 5 
It  may  be  brought  against  the  receiver  of  a  railroad,  20 
137.  It  has  been  held  that  the  action  is  barred  in  four 
and  begins  to  run  from  the  time  of  the  injury,  2  C.  C. 
The  risk  of  ascertaining  the  persons  entitled  to  the  bene 
a  recovery  resulting  from  an  action  brought  under  this  ac 
the  duty  of  making  the  distribution  are  not  imposed  upe 
defendant,  but  upon  the  personal  representative  of  the  e 
26  O.  S.  522.  The  money  realized  from  a  judgment  in  such  i 
is  not  to  be  treated  as  a  part  of  the  general  estate  of  th 
ceased.    It  must  be  distributed  in  the  manner  provided  ii 


SALE  OF  LAND  TO  PAY  DEBTS.  J  6130 

I  the  personal  representative  m  whose  name  the  ac- 

ight  is  a  trustee  for  that  purpose,  28  (>.  S.  191. 

s  are  not  general  assets,  2  W.  L.  M.  593,  but  goto  the 

next  of  kin.  Id.  1  D.  257;  7  O.  S.  336.  They  are  lim- 
!  pecuniary  injurv  sustained,  28  O.  S.  191.  None 
u'oereavement  ana  mental  suffering,  28  O.  S.  191.  The 
expectation  of  what  the  next  of  kin  might  have  re- 
he  lived,  is  a  proper  subject  for  the  consideration  of 

O.  S.  510. 

/—The  petition  must  show  that  there  is  a  widow 
f  kin,  2  W.  L.  M.  593,  and  who  are  the  next  of  kin, 

but  need  not  set  forth  tiie  injury  to  the  next  of  kin. 

Without  a  special  averment  damages  are  not  re- 
or  injury  to  the  business  of  (ieceased,  2  W.  L.  G.  i. 
itory  negligence  of  deceased  is  a  good  defense,  1  Clev. 
not  contributory  negligence  of  next  of  kin,  24  O.  S. 
ale  as  to  contributory  negligence  in  this  State  is  that 
not  required  to  allege  in  his  petition  that  he  was 
alt  "unless  the  other  averments  necessary  to  consti- 
e  of  action  suggest  the  inference  that  he 'was  guilty 
tory  negligence,"  40  O.  S.  376.  Contributory  negli- 
sband  not  imputed  to  wife,  see  45  O  8.  471 ;  19  Bull  204. 
e— Dying  declarations  of  deceased  not  admissible, 
Bodant  admits  killing  deceased  and  evidence  tends 
!t8  sufficient  to  iustify  charge  of  homicide,  15  Bull  8. 
action  is  brought  for  the  benefit  of  surviving  husband 
ividence  that  the  husband  had  again  .married  and 
iond  wife  performed  like  services  and  duties  and 
i  in  like  manner  as  the  first  wife  to  the  support  of 
and  accumulations  of  i)ropertv  is  not  admissible  in 
of  damages,  45  O.  S.  471  ;  19  B'ull  204. 

REAL    ESTATE    FOR    PAYMENT    OP    DEBTS  AND 
DISTRIBUTION   OP   PROCEEDS. 

When  executor  or  administrator  shall  apply  for 
il  estate  to  pay  debts.  As  soon  as  the  execa- 
ninistrator  shall  ascertain  that  the  personal 
his  hands  will  be  insufficient  to  pay  all  the 
the  deceased,  with  the  allowance  to  the 
id  children,  for  their  support,  twelve  months, 
iharges  of  administerinff  the  estate,  he  shall 
the  probate  court  or  the  court  of  common 
authority  to  sell  the  real  estate  of  the  de- 
[38  V.  146,  §  119.] 

lent  of  statute  there  was  no  power  of  sale,  3  O.  553 ;  48 
nd  none  existed  between  1805  and  1808,  8  0. 159.  Sale 
i  to  pay  taxes,  8  0.  52;  to  pay  executor's  compensa- 
J.  390;  for  support  of  widow  and  heirs,  18  O.  S.  234; 
settle  disputes  as  to  title,  23  O.  S.  520.  It  must  ap- 
;here  is  an  actual  necessity  for  selling  the  land  for 
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the  payment  of  bona  fide  debts,  Id.  Where  no  authority 
in  the  will  an  executor  can  not  sell  real  estate  without  fir 
taining  an  order  of  court,  4  0. 129;  and  the  power  ceases 
the  estate  is  fully  settled  and  all  claims  presumptively 
fled  by  lapse  of  time,  2  O.  S.  241;  or  when  an  executor  h 
acce})ted  his  trust  resigns  his  oflice,  32  O.  S.  35;  but  in  caj 
executor  resign  the  power  to  convey  real  estate  confen 
the  will  may  be  transferred  to  an  administrator  with  th 
annexed,  7d.,  but  in  case  the  administrator  thenresig 
power  under  such  will  wholly  ceases  and  a  deed  made  t 
afterward  of  land  sold  by  him  while  in  office  conveys  no 
Id.  It  Is  no  bar  to  an  action  by  an  administrator  to  sell  li 
pay  debts  that  the  heir  has  without  an  order  of  court  sol 
same  at  private  sale  and  applied  the  proceeds  in  satisfact 
preferred  claims,  37  O.  S.  532. 

Miscellaneous.—  Sale  must  not  be  subject  to  Incumbra 
court  to  settle  priorities  among  lien  holders  and  order  sa] 
from  such  liens,  42  O.  S.  ^i.  Sale  subject  to  homestead  v 
O.  S.  365.  Dower  of  divorced  wife  not  made  party.  B 
mistake  of  law  not  relieved  against,  46  O.  S.  73.  Execute 
not  bind  estate  by  verbal  promise  to  indemnify  pur 
against  incumbrances.  Id.  In  a  proceeding  by  an  admmii 
to  sell  real  estate  to  pay  judgments  entered  upon  awards 
bitrators  it  is  competent  for  the  heir  upon  a  cross  petition 
same  proceeding  to  attack  said  judgements  for  fraud,  28  O. 
Where  the  administrator  iustead  of  selling  the  real  estai 
lected  the  rerrts  and  .applied  them  to  the  satisfaction  of  tl 
cestor's  debts  his  action  was  upheld,  16  O.  S.  270.  The  exec 
warranty  of  title  can  not  bind  the  estate  unless  he  is  auth 
by  wilTor  by  order  of  court,  46  O.  S.  73.  When  the  pe 
estate  in  the  hands  of  an  administrator  is  sufficient  to  p< 
costs  of  administering  the  estate  and  all  the  debts  of  the  dec* 
except  such  as  are  amply  secured  by  mortgage  executed  b 
in  his  lifetime  on  lanns  of  which  he  died  .seized,  an  acti( 
not  be  maintained  by  the  administrator  to  subject  to  .sale  f 
payment  of  the  mortgage  indebtedness,  other  lands  wh.i< 
intestate  had  conveved  away  with  intent  to  hinder,  dela 
defraud  his  creditors,  48  O  S  379.  An  action  by  an  execut 
the  construction  of  a  will,  which  prays,  among  other  thini 
an  order  lo  sell  lands  for  the  payment  of  legacies  is  appea 
24  O.  S  1 :  section  cited  in  4  C  C.  315,  326 

I  6137.  Where  and  how  application  shall  be  made 
order  to  obtain  such  authority,  the  executor  o: 
ministrator  shall  commence  a  civil  action  in  the 
bate  court  or  the  court  of  common^  pleas  of  e 
the  county  in  which  the  real  estate  of  the  decei 
or  any  part  thereof,  is  situate,  or  of  the  couni 
which  were  issued  his  letters  testamentary  or  o 
ministration.     [38  v.  146,  ?  120.] 

Jurisdiction  of  common  pleas,  1  D.  585;  of  probate  court 
C.  R.  7.  Proceeding  a  civil  action  in  which  any  person  m 
made  a  defendant  who  has  or  claims  an  interest  in  the  la 
is  a  necessary  party  to  the  complete  determination  of  any 
tion  involved  in  the  action,  49  O.  S.  593,  594. 
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Administrator  de  bonis  non  to  oomplete  sale 
zecutor  or  administrator.  If  the  executor  or 
•ator ,  who  shall  commence  such  action,  for 
i  real  estate,  shall  die,  resign,  or  be  removed, 
vers  shall  cease  at  any  time  before  the  con- 
)f  the  same,  under  an  order  of  the  court,  the 
ator  de  bonis  non  shall  proceed   with  such 

may  convey  the  land  sold  before  or  after 
ntment,  and  may  be  required  to  give  an  ad- 
ond  in  like  manner  as  if  such  administrator 
mhad  filed  the  petition.     [38  v.  146,  i  152 ; 

When  real  estate  fraudulently  conveyed,  lia- 
.  The  real  estate  liable  to  be  sold  as  afore- 
1  include  all  that  the  deceased  may  have 
with  the  intent  to  defraud  his  creditors,  and 
rights  and  interests  in  lands,  tenements,  and 
lents:  provided,  that  lands  so  fraudulently 
,  shall  not  be  taken  from  any  one  who  pur- 
tiem  for  a  valuable  consideration,  in  good 

without  knowledge  of  the  fraud;  and  no 
lands  so  fraudulently  conveyed,  shall  be 
less  within  four  years  next  after  the  decease 
ntor.     [38  V.  146,  §  121.] 

How  executor  or  administrator  to  get  posses- 
id  fraudulexitly  conveyed  and  avoid  such  convey- 
land  is  to  be  included  in  such  action  which 
so  fraudulently  conveyed,  the  executor  or 
ator  may  either  before  or  at  the  same  time, 
Eiction  for  the  recovery  of  the  possession  of 
;  or  he  may  in  his  action  for  the  sale  thereof 

I  fraud  and  have  the  fraudulent  conveyance 
herein ;  but  when  such  land  is  included  in 
cation  before  a  recovery  of  the  possession 
ae  action  shall  be  in  the  court  of  common 
;8  V.  146,  i  122.] 

Qce  to  be  first  set  aside,  44  O.  S.  497.  Such  proceed- 
i  commenced  in  the  common  pleas  not  in  the  probate 
An  order  made  by  the  probate  court  for  the  sale  of 
upon  a  judgment  of  its  own  setting  aside  the  convey- 

II  and  void  is  of  no  validity  whatever  and  may  be 
in  a  collateral  proceeding  to  recover  the  land,  Id 
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After  a  sale  of  real  estate  lias  been  set  aside  as  fraudulen 
may  he  sold  to  pay  the  widow's  yearly  allowance,  18  O.  S. 
An  action  will  not  lie  in  favor  of  an  administrator  of  a  dece 
person  a^'ainst  the  grantee  in  possession  of  real  estate  conv( 
to  him  by  the  decedent  with  intent  to  defraud  his  creditor 
recover  the  value  of  such  real  estate  for  the  payment  of  the  d 
of  the  intestate.  The  remedy  in  such  case  is  by  civil  actio 
avoid  the  fraudulent  conveyance  and  subject  the  land  to 
under  the  provisions  of  U  6139  and  6140.  The  grantee  is  acoi 
tent  witness  to  testify  generally  in  such  an  action,  8  C.  C.  16 


^  6141.  What  petition  for  sale  must  contain.  Th( 
tition  shall,  in  all  cases,  set  forth  the  amount  of  d 
due  from  the  deceased,  as  nearly  as  they  can  be  at 
tained,  and  the  amount  of  the  charges  of  adminii 
tion,  the  value  of  the  personal  estate  and  effects, 
a  description  of  the  real  estate,  and  the  value  the] 
if  appraised.     [38  v.  14C,  §  123.] 

Form  of  petition  to  sell  real  estate. ^Probate  court  of — 
county.  A.  B.,  as  administrator  of  the  estate  lor  execut< 
the  last  will  and  testament]  of  C-.  D.,  deceased,  plaintifr,t; 
F.,  G.  H.  and  I.  J„  a  minor  over  fourteen  years  of  age,  1 
and  M.  N.,  minors  under  fourteen  years  of  age,  sole  hei 
law  of  C.  D.,  deceased;  Q.  II.,  widow  of  saidC.  D.,  decei 
and  «.  T.,  defendants. 


The  plaintiff  represents  that  on  the  ■;— ;-  day  of- 


was  duly  appointed  and  qualified  administrator  of  the  esta 
executor  ot  the  last  will  and  testameutl  of  C.  D.,  deceased 

of  the  county  of ,  State  of :  that  valid  < 

of  decedent  amounting  to dollars  have  already 

presented  to  plaintiff  for  payment  [or  that  there  are  debts 
from  decedent  as  nearly  as  can  be  ascertained   amountii 

dollars]  a  schedule  of  which  debts  is  hereto  atta 

marked  exhibit  A.      That   the    costs   of  administration 

amount  to  about dollars,  and  that  the  total  y 

of   the  personal   estate   and    etl'ects   of  said   decedent  is 

dollars,  being  wholly  insufficient  to  pay  the  < 

and  costs  aforesaid. 

Plaintiff  further  represents  that  said  C.  D.  died,  seize 
fee  simple  of  the  following  described  teal  estate,  situate  ii 

county  of and  State  of  Ohio,  to- wit:  [Here  des\ 

the  real  estate.]  [If  the  value  of  the  real  estate  was  a 
tained  in  the  inventory  by  the  appraisers  of  the  persona 
tatesay]  Plaintiff  represents  tnat  said  real  estate  was 
praised  in  accordance  with  the  order  of  the  probate  cou 

countv,  Ohio,  bv  the  appraisers  of  the  pei*sonal  e 

of  said  decedent  and  that  the  amount  of  said  appraiseme 
dollars. 

The  said  decedent  died  leaving  as  his  sole- heirs  at 
the  defendants,  E.  F.,  G.  H.  and  I.  J.,  who  is  a  minor  over  1 
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age,  K.  L.  and  M.  N.,  who  ai-e  minors  under  four- 
t  age,  and  his  widow,  Q.  R.,  who  is  entitled  to 
I  premises.  Plaintiff  represents  that  S.  T.  claims 
tgage  on  said  premises  lor dollars- 
said  C.  D.  with  his  said  wife,  Q.  R.  Plaintiff 
,ys  that  the  dower  of  said  Q.  R.  be  assigned  and 
in  said  premises,  that  said  S.  T.  be  required  to 
ig  forth  more  fully  the  amount  and  date  of  said , 
ij  and  that  he  may  be  authorized  and  ordered  to 
uses  subject  to  said  dower  estate  according  to  the 
h  case  made  and  provided,  and  for  all  other  proper 
lief  in  the  premises. 
tion.]       « Attorney  for  plaintiff. 

Teoessary  parties.  In  such  action  the  widow 
leased,  and  the  heirs,  devisees,  or  per- 
ig  the  next  estate  of  inheritance  from 
ed,  and  all  mortgagees  and  other  lien- 
hether  by  judgment  or  otherwise,  of 
lands  sought  to  be  sold,  and  all  trustees 
le  legal  title  thereto  or  to  any  part 
id  when  a  fraudulent  conveyance  is  sought 
ide  in  such  action,  all  persons  holding  or 
lereunder  shall  be  made  parties.  [38  v. 
55  V.  157,  §  1.] 

ee  was  not  a  necessary  party  to  the  action  to  sell 
>  1858, 11  O.  S.  486,  and  a  purchaser  at  judicial  sale 
der  the  law  as  it  then  stood  discharged  of  liens  for 
intestate,  8  O.  217,  but  under  the  amendment  of 
»f  a  mortgagee  who  is  not  made  a  party  thereto 
fected  bj^  the  order  of  sale  and  the  proceedings 
9  O.  S.  472.  Proceedings  are  void  as  to  heirs  not 
,  12  O.  253.  In  petition  to  sell  land  fraudulently 
iFas  held  that  defrauded  creditors  could  not  be 
R.  137.  A  formerwlfe  of  decedent,  divorced  because 
on  is  entitled  to  dower  and  should  be  made  a  party, 
here  in  a  suit  in  the  probate  court  by  the  admin- 
land,  he  made  parties  defendant  heirs  in  the  chain 
jd  by  him,  the  issue  being  whether  the  ancestor  of 
lade  parties  had  sold  and  conveyed  to  the  grantor 
(Cedent  the  land  in  question  by  a  lost  deed,  it  was 
probate  court  had  jurisdiction  of  the  subject  mat- 
s  and  its  decree  against  the  defendant  heirs,  among 
le  land  be  sold  by  him  as  administrator,  is  sus- 
7. 


Servioe — Waiver  of — Consent  of  gnardian. 
iier  actual  or  constructive,  shall  be  made 
e  manner  as  in  other  civil  actions:  pro- 
if  all  persons  in  interest  consent,  in  writ- 
jale,  service  of  process  may  be  dispensed 
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with  ;  and  legal  guardians  may  sign  such  conse 
their  wards,  except  guardians  of  the  person  q] 
minors ;  or,  unless  otherwise  ordered  by  the 
the  summons  may  be  served  by  the  plaintiff  or 
person,  by  copy  personally,  and  the  return  ol 
service  shall  be  verified  by  the  oath  of  the  j 
who  makes  the  same;  and  all  proceedings  i 
action  in  either  court  shall  be  the  same  as  in 
civil  actions,  except  as  otherwise  herein  pro^ 
[38  V.  146,  i  125,  126,  128 ;  76  v.  110,  §  1.] 

Waiver  of  summons  and  consent  to  sale.  \  Title.] — ^^ 
undersigned,  parties-defendant  to  the  petition  in  said 
waive  issuing  and  service  of  summons  and  voluntaril; 
our  appearance  as  such  defendants,  and  we  do  hereby  ( 
to  the  sale  of  the  real  estate  described  in  said  petition. 

Affidavit  to  obtain  puhliMtion.  \TitU.]—A.  B.,  the 
named  plaintiff,  being  dulyiBworn  says,  that  E.  F.,  def 
in  this  action  is  a  non-resident  of  the  State  of  Ohio,  and 
of  summons  can  not  be  made  upon  him  in  this  State,  tl 
residence  of  the  defendant,  G.  H.,  is  unknown  and  canm 
reasonable  diligence  be  ascertained,  and  service  of  su 
can  not  be  made  upon  him,  and  that  the  case  is  one  o 
mentioned  in  $  5048  of  the  Revised  Statutes  of  Ohio. 

Notice  to  parties  by  publication,    [  Tttte.l— Case  Kc 

Probate  Court, county,  Ohio.    E.  F.,  who 

at , county.  State  of  Indiai 

G.  II.,  whose  residence  is  unknown,  will  take  notice  thai 
administrator  of  the  estate  of  C.  D.,  deceased,  on  the  — 

of ,  188—,  filed  his  petition  in  the  Probate  Court  o 

count}',  Ohio,  alleging  that  the  personal  estate  of  said  d( 
is  insufficient  to  pay  his  debts  and  the  charges  of  admini 
his  estate;  that  he  died  seized  in  fee  simple  of  the  fol 
described  real  estate  to- wit:  \here  describe  the  real 
that  Q.  R.,  the  widow  of  said  decedent,  is  entitled  todc 
said  real  estate,  and  that  S.  T.  claims  to  hold  a  mortgage  \ 

for dollars.    The  prayer  of  the  petition  is  for  tne 

ment  of  dower  in  said  property,  that  S.  T.  be  required 
wer  setting  forth  the  particulars  of  his  mortgage  lien  i 
and  that  said  property  be  sold  to  pay  the  debts  and  i 
aforesaid.  E.  F.  and  G.  H.  are  hereby  notified  that  th< 
been  made  parties-defendant  to  said  petition  and  that  t 

required  to  answer  the  same  on  or  befoi-e  the day  c 

188—. 

Affidavit  of  publication.    See  $  6089. 

Affidavit    of   proof   of  mailing  notice.      [Title. \- 

being  duly  sworn,  says  that  on  the day  of ,  1 

deposited  in  the  post-office  at .post-paid  directed  t 

county,  Indiana,  one  copy  of  the  Cincinnati  Comn 

Gazette  of  date ,  188—,  containing  among  other  t 

publication  of  which  the  following  is  a  true  copy  \he 
notice  of  publication.] 
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/  widow.  [Title.]— And  now  comes  Q.  R.,  widow 
.,  deceased,  and  for  answer  to  plaintiflTs  petition, 
}  and  service  of  summons  herein,  consents  to  the 
remises  in  said  petition;  waives  the  assignment  of 
d  premises  described  to  her  by  metes  and  bounds 
nd  pi*oflts,  and  asks  the  court  to  have  said  prem- 
3  of  ner  dower  and  to  allow  her  in  lieu  thereof  such 
jy  out  of  the  proceeds  of  the  sale  as  the  court  may 
st  and  reasonable  value  of  her  dower  interest  in 
IS.  [Signed.] 

ind  cross -petition  of    defendant.— [Title.]     Now 
,,  one   of   the   defendants   in   the   above  entitled 
says  he   admits   that  the  plaintiff  is  the    duly 
and    qualified    administrator    of    the     estate   o'f 
ased,  out    knows  tiothing  of   the   other    matters 
set  forth*  in  said   petition,  and  therefore  (ienies 
And   by  way  of  cross -petit  ion    this   defendant 
the day   of 188—;    said  C.  D.  ex- 
delivered  to  S.  T.,  his  certain   promissory   nx)te 

-  day  of  ,  188—,   for  the  sum  of dol- 

le  to  the  order  of  $.  T.  and  due  one  year 
«rith  interest  from  date,  a  copy  of  which  note  with 
lents  and  credits  thereon  is  made  a  part  of  this 
•n  and  is  as  follows:  [copy  of  note.]  Tnat  in  order 
3  payment  of  said  note,  the  said  0.  D.  andQ.  R., 
jcuted  and  delivered  to  this  defendant  a  mortgage, 

y  of 188 — ,  upon  the  following  described  prem- 

scribe  the  premises^  or  on  the  premises  deecrioed  in 

for  sale  in  this  cause.]     That  on  the day  of 

slock,  — .  M.,  said  mortgage  was  delivered  to  the 

county.  State  of  Ohio,  and  was  recorded  on  , 

y  in  book page ,  of  the  mortgage  records  of  ' 

That  in  said  mortgage  it  was  provided  [here  give 
^latbse.]  Defendant  savs  that  said  mortgage  has 
►lute,  that  no  part  of  the  sum  mentioned  in  said 
rtgage  has  been  paid,  and  that  there  is  now  due 

he  defendant  thereon  the  sum  of dollars, 

t  from  the^— day  of ,  188—,  wherefore  defend - 

hat  said  premises  may  be  sold,  that  his  debt  and 
>aid  in  full  out  of  the  proceeds  of  the  sale  and  that 
3  all  other  and  proper  relief. 

iTid  cross-netition  of  Building  A ssociation.  [  Title.] 
the  defendant,  the  Excelsior  Loan  &  Bldg.  Associa- 

,  and  states  that  it  is  duly  incorporated  under 

Ohio  for  the  purpose  of  loaning  money  among  its 
r  use  in  buying  lots,  or  building,  or  repairing  houses 
ir  purposes,  that  the  said  CD.,  deceased,  was  one 

er8;thaton  or  about  the day  of ,  188—,  it 

said  C.  D.  the  sum  of dollars,  the  estimated 

shares  on  a  contract  then  and  there  made  and  en- 
y  which  said  C.  D.  agreed  to  repay  said  sum  to  this 
m  weeklv  installments  of  dues,  interest,  premiums 
id  according  to  the  terms  and  conditions  of  a  certain 
Bed  hereinafter  set  forth.  This  defendant  further 
order  to  secure  the  performance  of  said  contract 
le  it  to  enforce  the  pavment  of  the  sums  coming  due 
3  thereunder,  the  said  G.  D.  and  E.  D.,  his  wife,  on 
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or  about  the — ^(Jay  of ,  188—,  executed  and  clelivi 

said   Associatioii,  its  successors    and   assigns,   their 
mortgage  deed  with  release  of  dower  for  the  following  de 
real  estate  [here  describe  real  estate.)     That  said  m* 
deed  contained  the  following  conditions:    [copy  deft 

clause.]     Said  Association  on  the dajy  of ,  188- 

o'clock,  delivered  said  mortgage  to  the  Recorder  of 

Ohio,  and  said  mortgage  was  on  the day  of r-»  d 

corded  in  Book ,  page ,  of County  records,  { 

claim  of  said  association  thereby  became  and  still  is  t 
and  best  lien  upon  said  premises.  This  defendant  furtl 
that  neither  said  C.  D.  nor  did  his  legal  representatives 
with  the  terms  and  conditions  of  said  mortgage  and  ( 
make  payment  so  as  aforesaid  by  him  agreed,  that  th( 

made  no  payments  since day  of ,  188—,  and  thai 

and  inclusive  of daj^  of ,  said  C.-I>.  and  his  re 

tatives  are  delinquent  In  interest doUars,in  premiur 

dollars,  in  fines dollars,  making  a    total  of 

Wherefore  defendant  prays  that  an  account  may  be  U 
the  amount  due  on  said  mortgage,  when  a  decree  shall  t 
that  said  premises  may  be  sold  to  satisfy  said  mortgage 
interest,  premiums  and  fines  due  at  the  time,  and  for  all 
relief. 

iV^o^cs.— Sei-vice  on  infants,  $  5047.  Constructive  i 
$  5048-5051.  When  service  unnecessary,  g  5043.  Re 
summons,  $  5039.  Time  of  filing  pleadings,  §  5097.  Guj 
could  appear  for  minors  not  named  in  the  petition  un 
act  of  1824,  7  O.  (pt.  1)  198;  7  O.  (pt.  2.)  138. 

J  6144.  When  guardian  ad  litem  to  ^e  appointed 
guardian  can  not  waive  notice,  etc.  It  shall  r 
necessary,  unless  the  prayer  of  the  petition  for 
is  contested,  to  appoint  guardians  ad  litem  for 
heirs  or  devisees  or  other  persons  having  th( 
estate  of  inheritance  from  the  deceased  who  a 
fendants ;  and  no  such  guardian  shall  have  aut 
to  waive  notice  or  service  of  summons.  [38  v. 
127.] 

Order  appointing  guardian  ad  litem.  [Title.] — Thi 
coming  on  this  day  to  be  heard,  and  it  appearing  to  tli 
that  K.  L.  and  M.  N.,  minor  defendants,  have  been  di 
legally  served  with  process  herein,  and  notified  of  the  pe 
and  prayer  of  plaintifl'^s  petition,  the  court  on  motion  oi 

counsel  for ,  hereby  appoints  O.  P.  guardian  ad  U 

said  minor  defendants,  and  thei-eupon  the  said  O.  P.  ap] 
in  open  court  accepts  paid  appointment. 

Answer  of  minor  defendants  by  guardian  ad  litem. 
Now  come  K.  L.  and  M.  N.,  minor  defendants,  hereto  b; 
guardian  OAi  litem^  heretofore  appointed  in  this  cause, 
court,  and  for  answer  to  the  petition  deny  all  the  alie 
therein  contained;  and  further  say,  that  they  are  of 
years  and  not  acquainted  with  the  law  in  such  cases,  an( 
fore  ask  the  court  to  protect  their  righta  in  this  case, 
such  relief  as  may  be  just. 
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;e  $  5008,  5604,    Code  of  civil  procedure.     Guardian 
Id  appear  for  infants  not  served,  15  O.  715;  3  O.  S- 
49.      His  answer  has  the  effect  of  a  general  denial 
See  $  5078,  Code  of  Civil  Procedure. 

Court  to  settle  priorities  of  lieng  in  snoh  cages, 
be  court  or  court  of  common  pleas  in  which 
a  may  be  pending,  shall  have  full  power  to 
the  equities  between  the  parties  and  the 
of  lien  of  the  several  lien-holders  on  said 
,  and  to  order  a  distribution  of  the  money 
m  the  sale  of  such  real  estate,  according  to 
tive  equities  and  priorities  of  lien  as  found 
rt.  When  said  action  is  determined  by  the 
urt,  the  judge  thereof  shall  make  the  nec- 
er  for  an  entry  of  release  and  satisfaction  of 
.ges  and  other  liens  upon  said  real  estate, 
mter  such  release  and  satisfaction,,  together 
emorandum  of  the  title  of  the  case,  the 
>f  the  proceedin.s:s  and  the  volume  and  page 
where  recorded,  upon  the  record  of  such 
)r  other  lien  in  the  recorder's  office  where 
are  recorded ;  and  he  shall  tax  in  his  cost 
e  provided  by  law  for  the  recorder  for  en- 
1  release  and  satisfaction,  and  also  a  fee  of 
e  cents  to  himself  for  such  entry.  This 
ill  apply  to  proceedings  by  guardians  to  sell 
ly  debts.    [89  v.  135  ;  55  v.  157,  §  27.] 

B  real  estate  is  incumbered  by  mortgages  and  other 
irt  is  to  settle  the  priorities  among  hen  holders  and 
free  from  such  liens,  42  O.  S.  53.  The  probate  court 
)rized  to  make  an  order  to  sell  the  same  subject  to 
e  or  other  liens,  Id.  Power  of  the  probate  court  to 
he  controversies  between  parties  to  a  sale  of  deced- 
tT  to  pay  debts,  3  Bull  hOl.  Purchasers  at  such  sale 
;ate  discharged  of  lieus  but  the  proceeds  are  subject 
ties  of  lieu  attached  to  the  land,  7  O.  (1  pt.)  21. 
Persons  interested  may  give  bond  and  prevent 
Drder  for  the  sale  of  the  real  estate  shall  not 
.  if  any  of  the  persons  interested  in  the  estate 
bond  to  the  executor  or  administrator,  in  a 
<rith.  sureties  to  be  approved  of  by  the  court, 
ition  to  pay  all  the  debts  mentioned  in  the 
lat  shall  eventually  be  found  due  from  the 
ih  the  charges  of  administering  the  same, 
lowance  in  money  to  the  widow,  so  far  as 
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the  personal  estate  of  the  deceased  shall  be  i 
cient  therefor.    [38  v.  146,  ?  129.] 

Form  of  bond.— Know  all  men  by  these  presents,  that 
B.,  C.  D.  and  E.  F.,  are  held  and  firmly  bound  unto  G. 
eciitor  of  the  last  will  and  testament  [or  administrate 

estate]  of  I.  J.,  deceased,  in  the  sum  of dollars,  tot 

ment  of  which  we  hereby  jointly  and  severally  bind  on 
our  heirs,  executc»rs  and*  administratots.  The  conditioi 
obligation  is  such  that  whereas  the  said  G.  H.,  as  execi 

administrator]   as  aforesaid,  on  the day  of 

an  application  to  the  probate  court  of county,  0 

an  order  to  sell  the  real  estate  of  said  decedent  allegi 
the  y)ersonal  estate  of  said  decedent  was  insufficient  for  t 
ment  of  his  debts  and  the  charges  of  administering  hie 
Now  if  the  said  A.  B.  shall  pay  all  the  debts  mentionei 
petition  that  shall  eventually' be  found  due  from  the 
with  the  charges  of  administering  the  same,  and  the  all 
in  monev  to  the  widow  so  far  as  the  personal  estate  of 
ceased  shall  be  insufllcient  therefor,  then  this  obligati< 
void,  otherwise  to  be  in  full  force  and  eflect.        [Signed 

Executed  in  presence  of 

The  bond  is  binding  though  executed  after  order 
310.  S.  78. 

^  6147.  When  court  to  order  real  estate  to  be 
Terms  of  sale.  If  the  court  is  satisfied  that  it  is 
sar.y  to  sell  real  estate  of  the  deceased  to  pay  his 
it  shall  order  the  real  estate,  or  so  much  thei 
may  be  necessary  for  the  payment  of  the  debts 
sold  by  the  executor  or  administrator,  upon  dt 
payments,  not  exceeding  two  years,  with  in 
[38  V.  146,  I  130.] 

An  order  of  court  ma<le  after  its  jurisdiction  is  exl 
can  not  be  cured  by  entering  the  oraer  nunc  pro  tunc 
prior  date,  3  O.  553.  Order  for  sale  before  return  of  ap 
ment,  5  O.  447,  or  made  after  sale,  4  O.  5,  is  void.  An< 
of  lands  excepted  from  the  order,  4  O.  5,  or  without  an  ( 
void,  16  O.  188;  W.  208.  .^o  is  a  sale  under  order  of 
court,  1  O.  519,  unless  assented  to,  13  O.  368;  l-O.  S.  390. 
of  sale  will  not  be  reversed  for  lack  of  journal  entry, 
532. 

I  6148.    The  estate  of  the  heirs  in  the  land  set 
the  widow,  may  be  sold.    The  court  may  include 
order  of  sale,  the  title  of  the  heirs  or  devisees 
deceased,  in  the  premises  set  off  to  the  widow  f 
dower,  which  may  be  sold  subject  to  the  life 
of  the  widow  therein.     [38  v.  146,  1 131.] 

§  6149.  The  whole  to  be  sold  when  a  partial  sale 
injure  the  residue.     If  it  shall  be  represented  ir 
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ad  shall  appear  to  the  court  that  it  Is  neces- 
11  some  part  of  the  real  estate,  and  that,  by 
al  sale,  the  residue  of  the  estate,  or  some 
rt  or  piece  thereof,  would  be  greatly  injured, 
may  order  a  sale  of  the  whole  of  the  estate, 
part  thereof  as  the  court  shall  think  neces- 
lost  for  the  interest  of  all  concerned  therein. 
2132.] 

Executor  or  administrator  to  give  bond  to  ac- 
arplns.  When,  in  cases  named  in  the  next 
section,  the  executor  or  administrator  is  or- 
ell  more  land  than  is  necessary  for  the  pay- 
le  debts,  he  shall,  before  the  sale,  give  bond 
cient  sureties  payable  to  the  state,  condi- 
iccount  for  all  the  proceeds  of  the  sale  that 
lin,  after  payment  of  the  debts  and  charges 
the  land  shall  be  sold,  and  to  dispose  of  the 
rding  to  law.     [38  v.  146,  §  133.] 

>o»d.— Know  all  men  by  these  presents,  that  we,  A. 
d  E.  F.,  are  held  and  firmly  bound  unto  the  state  of 

sum  of dollars,  to  the  payment  of  which  we 

intly  and  severally  bind  ourselves,  our  heirs,  ex- 
administratoi-8.*  The  condition  of  this  obligation 
whereas  in  a  certain  cause  i>ending  in  the  probate 

county  of and  state  of  Ohio,  wherein  A.  B., 

the  last  will  and  testament  [or  administrator  of 
f  G.  H.,  deceased,  is  plaintiff  and  I.  J.  and  others 
its,  the  said  A.  B.  has  been  ordered  by  said  court 
real  estate  than  will  be  necessaiy  for  tne  payment 
of  said  decedent  and  the  charges  of  administering 
Now,  if  the  said  A.  B.  shall  account  lor  all  the  pro- 
real  estate  so  ordered  to  be  sold,  that  shall  remain 
^ment  oi  chii  debts  and  charges  aforesaid,  and  dis- 
lame  according  to  law,  then  this  obligation  to  be 
^ise  to  be  in  fuU  force.  (Signed^  etc.) 

&nd  give  additional  bond  to  secure  farther 
jqnired  in  what  court.    The  court  may  also 

any  executor  or  administrator,  if  it  shall 
icessary,  before  such  sale,  to  give  an  addi- 
linistration  bond,  to  secure  the  iurther  as- 
g  from  the  sale  of  the  real  estate,  and  the 
tioned  in  this  eection,  and  the  bond  men- 
the  next  preceding  section,  shall,  when  so 
>  be  given,  be  given  in  the  court  from  which 

were  issued,  and  if  the  action  is  pending 
r  court,  the  latter  court  shall  proceed  no 
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further 'till  there  is  filed  therein  a  certificate  fi 
former  court,  under  the  seal  thereof,  that  su( 
has  been  given  as  ordered.     [38  v.  146,  |  134.] 

§  6152.  When  auets  will  be  marahaled  in  ooi 
with  the  will.  If  there  should  be  in  the  last 
the  deceased  any  disposition  of  his  estate  for  t 
ment  of  his  debts,  or  any  provision  that  may 
or  induce  the  court  to  marshal  the  assets,  in  ai 
ner  different  from  that  which  the  law  woulc 
wise  prescribe,  such  devises,  or  parts  of  the  wi 
be  set  forth  in  the  petition,  and  a  copy  of  \ 
shall  be  exhibited  to  the  court,  and  the  assets 
marshaled  accordingly,  so  far  as  it  can  be  doi 
sistently  with  the  rights  of  the  creditors.  [3S 
§  135.] 

^  6153.  Costs  when  there  are  objections  to  ( 
order  for  sale.  If  any  party  shall,  in  his  answei 
to  the  granting  an  order  for  the  sale  of  the  rea 
by  an  executor  or  administrator,  and  it  shall  c 
ing  appear  to  the  court  that  either  the  petitio: 
objection  thereto  is  unreasonable,  it  may,  in 
cretion,  award  costs  to  the  party  prevailing 
issue.     [38  v.  146,  §  136.] 

§  6154.  Appraisement  when  no  dower  is  to  be  a 
If  the  deceased  did  not  leave  a  widow,  ent 
dower  in  the  estate  to  be  sold,  and  an  apprai 
of  such  real  estate  is  contained  in  the  invent< 
court  may  order  a  sale  according  to  said  appraii 
or  order  a  new  appraisement.  If  the  court 
order  a  new  appraisement,  the  apprai sem( 
forth  in  the  inventory  shall  be  deemed  the  ap 
value  of  the  real  estate ;  but  if  the  court  ordei 
appraisement,  the  value  returned  by  such  ap] 
shall  be  deemed  the  appraised  value  of  the  rea 
The  order  of  sale  and  the  order  for  the  apprai 
may  be  made  at  the  same  time,  if  no  assign] 
dower  is  required.     [38  v.  146,  J  137,  138,  139.] 

§  6155.  Appointment  of  appraisers — Duty  as  1 
and  homestead.  Copy  of  order  to  issue.  Excep 
there  has  beea  a  valuation  of  the  real  estate 
inventory  and  the  court  dispense  with  anot 
praisement,  the  court  shall,  upon  finding^  tha 
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ry,  appoint  three  judicious,  disinterested 
e  vicinity,  who  are  freeholders,  to  appraise 
at  their  true  value  in  money ;  and  if  the  de- 
it  a  family  homestead,  and  a  widow  or  a 
Id  or  children,  or  both,  entitled  to  have  a 
i  set  off  pursuant  to  the  provisions  of  ?  5437, 
30urt  shall  order  the  appraisers  to  first  pro- 
t  off  and  assign  such  homestead,  and,  if  the 
left  a  widow  entitled  to  dower  in  the  prem- 

court  shall  also  order  said  freeholders 
md  assign  to  her,  in  each  or  in  one  or  more 
lis  of  land,  by  metes  and  bounds,  one  equal 

of  the  whole  lands  in  wWch  she  is  entitled 
as  and  for  such  dower,  and  to  appraise  the 
mises,  either  as  a  whole  or  in  parcels,  eub- 
jh  homestead  and  dower,  or  in  case  there  is 
Lomestead,  then  subject  to  such  dower  so 
and  in  case  there  is  no  such  dower,  then 
)  such  homestead ;  but  if  on  view,  the  ap- 
nd  that  the  dower  cannot  be  so  assigned, 
.  then  assign  such  dower  specially  as  of  the 
profits ;  and  if  the  lands  lie  in  two  or  more 
the  court  may,  if  it  think  fit,  appoint  ap- 
n  more  than  one  of  the  counties.  In  all 
py  of  the  order  to  be  executed  shall  be  is- 
le  executor  or  administrator  and  any  lands 
I  such  homestead  and  dower,  or  either,  may 
ursuant  to  the  provisions  of  this  chapter. 
;66v.  349;  38v.  146,H41.] 

it  and  order  to  appraise.  [Title.}— This  cause  com- 
dayto  be  heard,  upon  the  petition  of  the  plaintiff 
i  puipose  of  having  the  real  estate  therein  described 
the  debts  and  costs  of  administration  of  the  deceased, 
n  the  return  of  the  summons  issued,  and  the  answer 
lardian  ad  lite7n,  appointed  for  the  minor  defendants 
i  the  answers  of  E.  F.,  G.  H.  and  I.  J.,  defendants 
ed,  as  well  ilpon  the  answer  of  Q.  R.,  widow  of  said 
ina  the  answer  and  cross- petition  of  the  defendant, 
the  court  being  fully  advised  in  the  premises  find: 
e  defendants  herein  have  been  legally  served  with 
'  have  waived  the  issuing  and  service  of  process  and 
3ir  appearance  herein  as  the  case  may  be]  and  have 
notified  of  the  pendency  and  prayer  of  the  petition  aB 
by  law.  And  the  court  further  finds  that  Q.  R., 
tie  said  C  .D. ,  deceased,  waives  as  in  her  answer  herein 
ssignment  of  her  dower  in  said  premises  and  desires 
me  may  be  sold  free  and  clear  of  her  said  dower,  and 
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that  the  court  set-off  to  her  out  of  the  proceeds  of  th« 
said  premises  such  a  sum  of  money  as  may  be  just  and 
able  in  lieu  of  her  said  dower  interest.  And  the  coi 
thjit  it  is  necessary  to  sell  the  real  estate  in  said  peti 
scribed  to  pay  the  debts  and  charges  of  administratioi 
eBtnte  of  said  decedent.  Wherefore,  it  is  considered 
dered  by  the  court  that  B.  A.,  D.  C.  and  F.  E.,  three  \i 
and  disinterested  men,  free-holders  of  this  county,  aft< 
first  duly  sworn,  and  upon  actual  view  of  the  premises 
petition  described,  appraise  the  same  at  its  cash  value 
the  dower  of  the  said  Q.  R.,  widow  of  the  deceased,  anc 
the  same  to  this  couit  for  confirmation. 

Xote.— Bower  protected  without  answer,  1  O.  S.  29 
may  elect  to  be  endowe<l  out  of  proceeds  of  sale,  $  571< 
election  by  answer  operates  as  a  i*elease  of  dower  to  pui 
^  ri720.  The  guardian  of  an  insane  widow  may  elect 
§  5721.  See  $  54:^-5443,  Code  Civil  Procedure,  provision 
lug  to  homestead,  A  widow  whose  husband  was  not  th 
of  a  homestead  ^is  not  entiled  to  an  allowance  in  li 
homestead  out  of  his  estate,  3  C.  C.  488.  A  former  wif 
cedi'ut  divorced  because  of  his  aggressions  is  dowabli 
lands,  46  O.  S.  73.  In  proceedings  under  §6136-6155,  '0/i 
5441  do  not  authorize  a  widow  to  demand  and  have  st 
her  in  lieu  of  a  homestead  real  property  exceeding  five  1 
dollars  in  value  nor  to  have  five  hundred  dollars  in  1: 
homestead  allowed  to  her  out  of  the  proceeds  of  the  sah 
203. 

§  6156.  VacancyinofElceof  appraisers;  how  filled. 

any  person  appointed  by  the  court  as  an  app 
fails  to  discharge  his  duties,  the  probate  jndpe 
justice  of  the  peace  of  the  county  in  which  the 
to  be  appraised  are  situate,  may,  at  the  insta 
the  executor  or  administrator,  appoint  an  apprai 
which  appointment  the  officer  appointing  shall 
and  sign  a  certificate  which  shall  be  returned  w; 
appraisement;  or  the  executor  or  administrate 
apply  to  the  court  making  the  order  of  apprais 
and  have  another  appraiser  appointed  thereby 
V.  25,  §  4.] 

§  6157.  Appraisers  to  be  sworn-certificate-view-; 
The  appraisers  shall  be  sworn  by  some  officer  a 
ized  to  administer  oaths,  and  a  certificate  therec 
be  inserted  in  or  annexed  to  their  return;  anc 
shall  afterward,  upon  actual  view,  perform  the 
required  of  them  by  the  order  of  the  court,  and 
return  of  their  proceedings  in  writing  to  the 
[38  V.  146,  §  142.] 

Form  of  oath. — State  of  Ohio county,  ss.    Per 

appeared  before  me,  the  undersigned,  a  notary  public 
for  said  county,  TJ.  A.,  D.  C.  and  F.  E.,  who  upon  beii 
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hat  they  will  upon  actual  view,  honestly  and  im. 
jiffn  dower  and  appraise  the  real  estate  in  the  fore- 
described  and  perform  the  duties  required  of  them 
■V.  \ Sworn  to y  etc.  \ 

eport  of  appraisers.  [Title.]^Ir\  compliance  with 
court  in  this  case,  the  undersigned,  navinjj  been 
om  and  having  actually  viewed  the  premises  in  .<*aid 
jribed,  do  set-off  and  assign  to  Q.  R.,  the  widow  of 
r  her  dower  estate  in  the  real  estate  mentioned  and 
said  petition,  the  following  described  portion  of  the 
lescribe  the  tract  set-off  by  metes  and  bounds] . 
ppraise  the  value  of  the  real  estate  describeil  m 

I  subject  to  said  dower  estate  at dollars 

[Signed.] 
(praisers  each 

days 1 

$ 

3  and  oath  of  appraisers,  .25 

?re  is  more  than  one  tract  and  dower  is  assigned  in 
ollow  the  above  form  to  *  and  then  continue.]— Xn^ 
late  the  just  value  of  said  real  estate  described 

|ion  as  follows:    The    tract    of acres, 

ifii-st  described  in  said  petition,  in  which  the  above 
J  is  set-off  and  subject  to,  and  encumbered  by  said 

;,  at dollars.    Th6  tract  of acres,  moi-e  or 

V  described  in  said  petition,  which  becomes  by  the 
of  dower  as  aforesaid  unencumbered,  at ^dol- 

[Signed.,  etc.  as  above.] 

wer  can  not  be  set-off  and  rents  are  set-off  in  its 
tie.] — In  compliance  with  the  order  of  the  court  in 
3  undersigned  having  been  first  duly  sworn  and  hav- 
viewed  the  premises  in  said  petition,  do  find  that 
js  are  entire,  and  that  no  division  thereof  can  be 
:es  and  bounds,  and  do  therefore  set-off  and  assig:n  to 

and  foi*  her  dower  therein,  the  sum  of dollars 

g  her  life,  being  one-third  of  the  clear  annual  rentb, 
roflts  of  said  premises,  and  we  do  estimate  the  just 
I  real  estate  subject  to  and  encumbered  by  the  pay- 

L  dower  at dollars. 

m£stead  is  set-off.]— And  we  do  set-off  and  assign 

yidow,  and minor^children  [or  either  a?  the 

]  of  C.  D.,  deceased,  as  a  homestead,  the  following 
a.rcel  of  th^real  estate  in  the  petition  described, 
be  of  the  value  of  five  hundred  dollars  to-wit  [here 
homestead.] 

Compensation  of  appraisers.  The  appraisers 
receive  one  dollar  per  day,  for  services  per- 
them  in  the  county  in  which  they  reside, 
ollars  per  day  for  services  performed  with- 
[)unty.  [38  V.  146,  §  143.] 
Kotice  of  sale.  The  executor  or  administra- 
f  the  sale  is  to  be  public,  give  notice  of  the 
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time  and  place  of  sale,  by  advertising  the  sa 
least  four  weeks  successively,  in  some  new 
printed  in  the  county  where  the  lands  are  situi 
if  no  newspaper  be  printed  therein,  by  advertise 
posted  up  in  at  least  five  public  places  in  the  c 
10  ur  weeks  before  the  day  of  sale.    [88  v.  146, 

Form  of  notice  of  sale.— In  pursuance  of  an  order 

probate  court  of count}-,  Ohio,  I  will  offer 

at  public  auction,  on  the day  of 

at o'clock,  P.  M.  at  the  door  of  the  court  house  in  th( 

[or  naming  any  other  place  where  th 

have  ordered  the  sale.,  $  6161]  the  following  described  ] 

tate  situated  in  the  county  of and  State  of  Ohio, 

Uiej'e  describe  the  property.]    Appraised  at 

Terms  of  sale :  [here  state  how  the  payments  are  to  be  im 
one-third  in  hand,  one-third  in  one  year  and  one-third 
years  from  the  day  of  sale,  with  interest.  The  payment 
secured  by  a  mortgage  upon  the  premises  sold. 

A.  B..  Administrator  of  the  estate,  [or  e: 
of  the  last  will  and  testament]  of  CD.,  deceased. 

§  6169a,  Notice  of  sale  in  German  br  Bohemlaii 
paper.  In  any  county  wherein  is  published  anc 
ed  a  newspaper  in  the  German  or  Bohemian  lar 
and  which  has  a  circulation  of  at  least  five  hi 
and  fifty  copies  to  bona  ficle  subscribers  with 
county,  the  notice  required  in  section  6159  may 
appraised  value  of  the  premises  to  be  sold  e 
five  hundred  dollars,  in  addition  to  the  publ 
therein  required,  be  published  in  such  newspg 
the  German  or  Bohemian  language  for  the  sam 
and  [in]  the  same  manner,  and  if  two  or  mor 
newspapers  are  published  and  printed  therei 
publication  may  be  in  either ;  but  the  court  oi 
such  sale  shall,  upon  motion  of  any  party  to  s 
tion,  and  upon  good  cause  being  shown  tneref( 
pense  with  such  publication;  but  no  error  or  n 
in  translation,  or  in  any  publication  authori 
this  section  shall  delay  proceedings,  or  aflect  tl 
of  the  property  sold,  and  if  any  such  error  or.D 
occurs  by  the  negligence  of  the  publisher  h 
receive  no  compensation  for  the  publication. 
i84.] 

^  6160.     For  what  amount  the  lands  may  be  soli 
appraisement  or  order  to  sell  at  fixed  price.     The 
if  improved,  shall  not  be  sold  for  less  than  two 
of  the  appraised  value ;  and  if  not  improved, 
less  than  one-half  the  appraised  value ;    bu 


PUBLlt  AND  PRIVATE  SALE.  J  6161 

je  offered  for  sale,  the  court  may  direct  the 
r  which  they  shall  be  sold,  or  may  set  aside 
isement  ana  order  a  new  one.    [38  v.  146, 

,  $  6162. 

When  sale  to  be  publio,  when  private.    The 

be  made  at  public  vendue,  at  the  door  of 
house  in  the  county  in  which  the  order  of 
have  been  made,  or  at  such  other  place  as 

may  direct :  provided,  however,  that  if  it 
)  appear  to  the  court  that  it  will  be  more 
terest  of  said  estate  to  sell  such  real  estate 
sale,  the  court  may  authorize  said  petitioner 

same,  either  in  whole  or  in  part,  for  cash 
)r  upon  deferred  paj^ments,  not  exceeding 
,  with  interest;  and  in  no  case  shall  such 
5  be  sold  at  private  sale  for  less  than  the 

value  thereof.    [68  v.  20,  g  146.] 

r  public  sale.  [Title.] — This  cause  coming  on  this 
to  be  beard,  ana  it  appearing  to  the  court  that  the 
nt heretofore  ordered  has  been  made  and  re- 
is  court,  and  the  court  liaving  carefully  examined 

ads  that  said  appraisement has  been  made  in 

in  accordance  with  law  and  the  order  of  this  court, 
now  here  approved  and  confli-med.  And  it  appear- 
3urt  that  the  plaintiff  above  named  has  given  bond 
t  amount  with  approve<l  sureties  conditioned  ac- 
aw  :*  It  is  now  ordered  that  the  said  X.  Y.,  as  such 
;or,  proceed  to  advertise  for  sale  on  the  premises  [or 
of  the  court  houae^  etc.]  said  real  estate  for  four  con- 
leks  in  a  newspaper  of  general  circulation  in  said 
[  he  is  further  ordered  to  sell  the  same  at  not  less 
lirds  of  the  appraised  value  thereof  on  the  folllow- 
o-wit :  One-tnn*d  cash  in  hand  and  the  balance  in  one 
»rs  from  day  of  «ale,  deferred  payments  to  be  se- 
Drtgage  on  the  premises  sold  and  to  bear  interest, 
aintin  Is  ordered  to  lUake  return  to  this  court  im- 
iftersuch  sale. 

^ell  at  private  sale.  [Follow  above  forrn  to*  and 
And  it  further  appearing  to  the  court  that  it  would 
terest  of  said  estate  to  sell  the  real  estate  described 
ion  at  private  sale,  it  is  now  ordered  that  said  X. 
I  administrator,  proceed  to  sell  said  real  estate  at 
5  at  not  less  than  the  appraised  value  thereof  on  the 
srms  to- wit:  {atid  continue  as  above.] 

^.npraisers  ca**  not  purchavse  at  such  sale,  ft  O.  551; 
to.  S.  80,  see  ^5404;  norexecutors  nor  administrators, 
3  O,  S,  49i;  see  «7  O.  S.  159;  24  O.  S.  572;  82  O.  S.  29; 
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45  O.  S.  512.  Where  an  infant  purchases  land  at  an  tU 
trator's  sale  for  the  admiuisti^tor  and  immedlatel 
veys  to  the  latter,  he  can  not  disaffirm  such  sale  on  con 
age  as  though  the  land  belonged  to  him,  3  O.  S.  494.  I 
land  ordered  sold  entire  may  be  sold  in  parcels  at  discri 
executor  or  administrator,  but  he  is  responsible  for  thee 
of  such  discretion,  9  0. 19;  aud  it  will  not  affect  the  titl 
purchaser  if  the  whole  tract  was  ordered  sold  and  sale  i 
only  a  part,  7  O.  (^t.  1)  198.  Rulecai*ea<cwip<or  applies.   46 

i  6162.  Betum.  Confirmation.  Order  for  deed, 
executor  or  administrator  shall  make  return 
proceedings,  under  the  order  of  sale ;  and  the 
after  having  carefully  examined  such  returi 
being  satisfied  that  the  sale  has  in  all  respect 
legally  made,  shall  confirm  the  sale,  and  ord 
executor  or  administrator  to  make  a  deed  to  th 
chaser;  and  may,  in  the  order,  require  that 
the  delivery  of  such  deed  the  deferred  install 
of  the  purchase  money  shall  be  secured  by  moi 
Provided,  that  if  after  such  sale  is  made,  the  pur 
offers  to  pay  the  full  amount  of  the  purchase  ] 
in  cash,  the  court  may  order  that  the  same  si 
accepted  if  for  the  best  interest  of  the  estate,  i 
rect  its  distribution ;  and  the  court  may  dir€ 
sale,  without  recourse,  of  all  or  any  of  the  notes 
for  deferred  payments,  if  for  the  best  interest 
estate,  at  not  less  than  their  fac^e  value  with  a 
interest,  and  direct  distribution  of  the  proceedi 
V.  148;  88  V.  41 ;  38  v.  147,  'i  146.] 

Form  of  report  of  »ofZe.— Probate  court  of 

Ohio.  A.  B.,  as  administrator  of  the  estate  for  execute 
last  will  and  testament]  of  C.  D.,  deceased,  r«.  E.  F.  et 
pursuance  of  the  order  of  the  court  in  this  case,  I  gav< 

of  sale  by;  publication  in  the a news]: 

general  circulation  in  said  county  of for  at  lei 

successive  weeks  prior  to  the day  of 

and  on  that  day,  at o'clock  foi-enoon,  upon  th( 

ises  in  accordance  with  said  notice,  I  offered  the  real  e 
the  petition  described  for  sale,  subject  to  the  dower  Ci 
G.  11.,  therein,  *  when  I.  J.  bid  to  pay  for  the  same  the 

dollars,  and  his  bid  being  the  highest  and  l> 

was  offered  and  more  than  two-thirds  of  the  appraised  i 
said  premises,  I  then  and  there  sold  the  same  to  him,  su 
said  dower  estate  for  that  sum.  Terms  of  sale :  one-thir 
purchase  money  to  be  paid  in  hand,  one-third  in  one  yi 
one-third  in  two  years  from  the  day  of  sale,  with  inter 
payments  to  be  secured  by  mortgage  upon  the  premises 
A.  B..  Administrator  [or  executor!  of  C.  D.,  de 
• 188 
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\en  no  tale  is  effecte^,  [Follow  preceiding  form  to 
ue.]  And  no  bid  being  offei'ed,  said  premises  were 
,  thereupon  gave  notice  of  sale  by  publication  in 
per  for  at  least  four  successive  weeks  prior  to  the 

fay  of 188 — ^  and  on  that  day  at 

—noon  upon  the  premises  in  accordance  with  said 
ered  saia  premises  ngain  for  sale  and  no  bid  being 
premises  were  not  sold. 

eport  of  private  sale.  [Ti7fe. J— Pursuant  to  the 
ruer  I  offered  the  i-eal  estate  described  in  tbe  peti- 
at  private  sale,  and  X.  Y.  having  bid  to  pay  for 

ate  the  sum  of dollars,  and  that  sum  lieing 

>praised  value  thereof  and  the  highest  bid  offered. 

me  to  the  said  X.  Y.  for  the  sum  of dollars. 

e :  one-third  of  the  puixshase  money  to  be  paid  in 
lird  in  one  year  and  one-third  in  two  years  from  the 
ith  interest.,  tile  payments  to  be  secured  by  mortgage 
smises  sold.  And  upon  being  duly  swoiii,  I  depose 
said  private  sale  was  made  after  diligent  endeavor 
)  best  price  for  said  property,  and  that  the  sale  so 
he  highest  price  that  I  could  get  for  said  property. 

before  me  and  subscribed  in  mv  presence  this 

,  188—,  .     ,  l*robate  Judge. 

By ,  Deputy  Clerk. 

'e-appraisemenL  [2"i7ie.]— This  day  this  cause  came 
ig  upon  the  application  of  A.  B.,  administrator  of 
C.  D.,  deceased,  plaintiff  herein  to  set  aside  and 
>rmer  appraisement  heretofore  made  under  a  prior 
is  court,  which  application  was  submitted  to  the 
le  court  being  fully  advised  in  the  premises,  does 
i  real  estate  so  appraised  and  described  in  the  peti- 
in  this  case  has  c^en  twice  offered  for  sale  at  pub- 
mder  said  former  appraisement  and  orders  of  this 
>t  sold  for  want  of  bidders,  and  that  a  new  appraise- 
I  I'eal  estate  should  be  made.  It  is  therefore  ordered 
red  by  the  court  that  B.  A.,  D.  C.  and  F.  E.,  three 
id  disinterested  men,  free-holders  of  this  county, 
first  duly  sworn  and  upon  actual  view  of  the  prem- 
petition  described  appraise  the  same  at  its  fair 
tnd  return  their  appraisement  to  this  court  forcon- 

confirmation^  etc.  [Title.]— T!\i\&  cause  coming  on 
on  the  return  of  the  administrator  aforesaid  of  his 

and  sale  under  the  onler  of  this  court,  and  on  his 
>nfirm  the  same  and  distribute  the  proceeds,  was 
0  the  court,  and  upon  consideration  thereof,  the 
having  carefully  examined  said  return  and  being 
kt  such  sale  has  been  in  all  respects  legally  made, 

approve  and  confirm  the  same  and  order  that  said 
»r  make  to  the  purchaser,  X.  Y'.,  a  proper  deed  for 
s  so  sold.  And  the  court  coming  now  to  distribute 
B  of  such  sale,  order  that  said  administrator  pay : 

>sts  of  this  action  including  a  counsel  fee  of 

.    Second^  etc. 

deed.— Know  all  men  by  these  presents,  that  I,  A. 
itor  of  the  last  will  and  testament  \or  administrator 
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of   the  estate];, of  C,  !>.,  late  ui. ,  deceased,  by  virtu 

order  of  the  probate  court  of ,  county,  Ohio,  made  on 

day  of ,  in  the  year  eighteen  hundred  and  eight 

dulv  authorizing  me  by  virtue  of  the  proceedings,  etc 
and  theretofore  had  by  and  in  said  court  to  sell  the  rea 
of  the  said  C.  D.,  deceased,  hereinafter  described;  and 
suance  of  a  sale  duly  made  and  reported  to  and  conflr 

said  court  on  the day  of ,  in  the  year  eightec 

dred  and  eighty-nine;  and  in  consideration  of  the  sum  c 
dollars  to  me  paid  or  secured  to  be  paid  hv  X.  Y.,  the  pir 
at  said  sale  of  the  said  real  estate  hereinafter  descrit 
receipt  whereof  I  do  hereby  acknowledge,  do  hereby 
bargain,  sell  and  convey  unto  the  said  X.  Y.,  his  heirs 
signs  forever,  by  virtue  and  in  pursuance  of  the  order 

court,  a  certain  tract  of  land  situated  in ,  and  de 

as  follows:  \ here  describe  the  real  estate.]  To  have  and 
the  same  with  the  privileges  and  appurtenances  there 
the  said  X.  Y.,  and  unto  his  heirs  and  assigns  forever  [ 
to  dower  as  ordered.]  In  testimony  whereof,  I,  as  exec 
the  last  will  and  testament  [or  administrator  of  the  es 

C.  D.,  deceased,*have  set  my  hand  this day  of 

_         ^  ^  .  A.  B.,  as  executoi 

Executed  in  presence  of  ^ 

State  of  Ohio, county,  ss.    On  this day  ol 

1889,  before  me,  the  undersigned,  personally  came  the 
named  A.  B.,  the  executor  of  the  last  will  and  testam 
administrator  of  the  estate]  of  C.  D.,  deceased,  the  gra 
the  foregoing  deed,  and  as  such  executor  [or  adminis 
acknowledged  the  signing  thereof  to  be  his  voluntary  i 
deed  for  the  purposes  therein  specified.  A.  B. 

Witness  my  hand  and  seal  this day  of ,  188- 

Notary  Public  in  and  for county,  i 

Notes.— Where  an  administrator  executed  a  deed  to  tl 
chaser,  to  be  delivered  upon  his  complying  with  the  tf 
the  sale,  and  before  any  hart  of  tlie  purchase  money  wa 
obtained  a  deed  to  himself  from  the  purchaser  on  considc 
of  the  assumption  of  the  latter's  obligation  to  pay  for  the  la 
sum  bid,  and  release  him  from  such  payment,  such  trans 
was  held  void,  19  Bull  185;  45  O.  S.512.  A  beneficiary  of 
tate  interested  in  a  proper  distribution  of  the  proceeds 
lands,  who  is  present  in  the  probate  court  during  a  sett 
of  the  administrator's  account,  in  which  he  charges  1 
with  the  purchase  price  of  the  lands,  is  not  thereby  estoi 
demand  that  the  deeds  to  and  from  the  purchaser  be  se 
in  order  to  obtain  a  re-sale  of  the  land— the  adrainistra 
fusing  to  make  such  sale  and  claiming  the  land  as  his  oy 
The  sale  having  been  made  in  August,  1878,  and  such 
ment  by  partial  account  in  December,  1881,  the  beneflc 
not  estopped  by  lapse  of  time  or  acquiesence  to  compel  r 
The  court  of  common  pleas  is  the  proper  tribunal  to  wl 
apply  for  an  order  setting  aside  the  deeds  to  and  from  th 
chaser  for  the  purpose  of  obtaining  a  re-sale,  Id.  Conv( 
made  by  executors  under  a  defective  order  of  court  can 
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xity,  2  0. 383.  Purchase  money  paid  by  an  adminis- 
sale  of  intestate's  land  can  not  be  l-ecovered  of  the 
the  sale  is  declared  inoperative  and  the  heirs  recover 
0.  519.  A  sale  by  an  administrator  to  a  trustee  to 
operty  beyond  the  reach  of  creditors  under  an  agree- 
derstandiug  with  the  trustee  that  he  should  hold  it 
efit  of  the  heirs,  and  such  ot  the  creditors  as  they 
ly  is  void.  6  O.  227. 

Deed  evidence  of  validity  of  sale.  The  deed 
cutx)r  ot  administrator,  made  in  pursuance 
jr  of  the  court,  shall  be  received  in  all  courts 
acie  evidence  that  the  executor  or  adminis- 
.11  respects  observed  the  directions  and  com- 
L  the  requisitions  of  the  law,  and  shall  vest 
L  the  purchaser,  in  like  manner  as  if  conveyed 
ceased  in  his  life  time.  [38  v.  146,  g  148.] 
covenants  of  the  administrator  do  not  bind  the  es- 
;.  526;  nor  do  his  fraudulent  representations  as  to 
It  waiTanty,  12  0.  S.  530;  and  such  representations 
ise  to  an  action  for  the  purchase  monej%  14  O.  S.  276. 
ser  takes  the  land  clear  of  liens,  7  O.  (pt.  1)  21;  42  O. 
the  sale  is  regular  and  lien -holders  have  been 
IS,  19  O.  S.  472,  and  his  title  is  not  divested  by  a  sub^ 
ersal  of  the  order  of  sale,  3  O.  S.  389.  Deed  may  be 
ignee  of  purchaser,  7  O.  (pt.  1)  198.  Words  of  per- 
mitted, may  be  supplied  in  equity,  7  O.  (pt.  2}  165. 
Bower  specially  assigned  to  be  a  charge  on  the 
;he  appraisers  shall  have  assigned  dower 
)f  the  rents  and  profits,  and  the  purchaser 
the  deed  of  the  executor  or  administrator 
lipon  which  such  dower  has  been  assigned, 
shall  make  such  orders  as  will  secure  to  the 
harge  on  such  lands  for  the  dower  so  as- 
38  V.  146,  §  149.] 

How  money  arising  from  sale  of  land  to  be 
rhe  money  arising  from  the  sale  of  real 
11  be  allied  in  the  following  order : 
'o  discharge  the  costs  and  expenses  of  the 
he  per  centum  and  charges  of  the  executor 
[Orator  thereon,  for  his  administration  of 

-To  the  payment  of  mortgages  and  judg- 
inst  the  deceased,  according  to  their  respect- 
ies  of  lien,  so  far  as  the  same  operate  as  a 
B  estate  of  the  deceased,  at  the  time  of  his 
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death ;  which  shall  be  apportioned  and  determin( 
the  court,  on  reference  to  a  master  or  otherwise. 

Third— To  the  discharge  of  claims  and  debts,  ii 
order  mentioned  in  this  title.     [38  v.  146,  §  150.] 

The  executor  or  adifiinistrator  is  entitled  to  compeni 
and  charges  for  making  the  sale,  to  be  first  paid  before  a 
iB§  the  proceeds  to  mortgage  or  other  liens,  42  O.  S.  53. 
compensation  is  to  be  computed  bv  the  per.  centum  auth< 
by  $  6188,  on  the  money  arising  from  such  sale  to  be  adr 
terjed,  Id,  Purchasers  of  land  at  administrator's  sale 
held  to  take  the  same  discharged  of  liens,  and  the  hold< 
hens  should  look  to  the  administrator  and  his  sureties  fo 
faithful  application  of  the  purchase  money,  7  O.  (pt. 
But  this  is  the  case  only  when  the  sale  is  regular  and  whi 
lien  holders  have  been  made  parties  to  the  action,  19  O.  i 
Proceeds  of  land  directed  by  wni  to  be  sold  are  treated  ih  e 
as  personal  estate,  3  O.  S.  369;  14  O.  140,  368.  Individual  1 
ity  of  executor  under  will  selling  mortgaged  premises  wi 
■  paymg  off  mortgage,  40  O.  S.  528. 

§  6166.  Fetitioxi  for  sale  of  equitable  interest.  Y 
a  petition  is  filed  for  the  sale  of  an  equitable  estal 
any  equitable  interest,  which  the  deceased  he] 
any  lands,  the  executor  or  administrator  shal 
forth  in  the  petition  the  nature  of  such  equii 
estate  or  interest,  making  all  necessary  parties,  in( 
ing  the  persons  holding  the  legal  title  thereto 
those  who  are  entitled  to  the  purchase  money  tl 
for;  and  the  court  may,  in  such  case,  notwithstan 
the  preceding  provisions  of  this  title,  make  such  c 
for  the  appraisement  and  sale  of  such  equitable  es 
for  the  indemnity  of  the  estate  of  the  deceased  ag 
the  claim  for  such  purchase  money,  and  for  th< 
justment  of  the  dower  of  the  widow  of  the  decei 
in  such  equitable  estate,  by  estimating  and  dire( 
to  be  paid  to  her  the  value  of  a  life  annuity  in 
third  of  such  equitable  estate  or  otherwise,  as  it 
deem  just  and  right,  between  all  parties  in  inte 
[38  V.  146,  §  151.] 

Value  of  annuity.,  according  to  Carlisle  tables  of  morii 
The  value  of  a  widow's  dower  is  found  by  computin 
interest  for  one  year  at  6  ^^  on  one-third  the  value  of  the  c 
property  and  multiplying  the  amouat  by  the  amount  set  ( 
site  theSvidow's  age.  If  the  widow  is  aged  40  and  the  e 
estate  is  sold  for  $15,000.  the  value  of  her  dower  will  b< 
Interest  on  one-third  of  that  sum  for  one  vear,  |300,  multi 
by  12.002  (the  amount  opposite  the  widow's  age),  or  ?3,600.< 
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AGE 

Mc 

AGE. 

6^/r 

AGE. 

eel, 

}79 

26 

13.369 

51 

10.422 

76 

4.  .-.79 

926 

27 

13.276 

52 

10.208 

77 

4.410 

[>53 

28 

13.183 

58 

9.987 

78 

4.238 

[)43 

29 

13.096 

54 

9.761 

79 

4.040 

326 

30 

13.020 

55- 

9.524 

80 

3.8.58 

460 

31 

12.942 

56 

9.279 

81 

3.656 

519 

32 

12.860 

57 

9.027 

82 

3.474 

527 

33 

12.771 

58 

8.772 

83 

3.286 

500 

34 

12.675 

59 

8.529 

84 

3.102 

i49 

35 

12.573 

60 

8.304 

85 

2.909 

385 

86 

12.465 

61 

8.108 

86 

2.739 

B22 

37 

12.355 

62 

7.913 

87 

2.599 

257 

38 

12.239 

63 

7.714 

88 

2.515 

191 

39 

12.120 

64 

7.502 

89 

2.417 

126 

40 

12.002 

65 

7.281 

90 

2.266 

m 

41 

11.887 

66 

7.049 

91 

2.248 

Ml 

42 

11.779 

67 

6.803 

92 

2.337 

956 

43 

11.668 

68 

6.546 

93 

2.440 

897 

44 

11.551 

69 

6.277 

94 

2.492 

335 

45 

11.428 

70 

5.997 

95 

2.522 

r69 

46 

11.2^6 

71 

5.704 

96 

2.486 

S97 

47 

11.154 

72 

5.424 

97 

2.363 

521 

'48 

10.998 

73 

5.170 

98 

2.227 

541 

49 

10.823 

74 

4.944 

99 

2.004 

156 

50 

10.631 

.75 

4.760 

100 

1.596 

A  conveyance  in  trust  with  a  proviso  for  re-convey- 
jquitable  estate  which  may  be  sold  iinder  this  section, 
A  perfect  equity  in  lands  held  by  an  intestate 
le  heirs  and  may  be  sold  by  the  personal  representa- 
e  payment  of  the  debts  of  the  estate,  9  O.  145.  As  a 
e  the  personal  representative  of  the  estate  may  in  his 
tion  perform  or  rescind  any  personal  contract  of  his 
nposmg  an  obligation  on  him  as  may  be  for  the  best 
?  the  estate  but  .subject  to  the  approval  of  the  court,  8 
ft'hen  an  administrator  makes  a  beneficial  arrange- 
scind  an  unexecuted  contract  of  the  intestate  for  the 
f  land  a  court  of  equity  will  not  interfere  to  aid  the 
rive  and  enforce  the  rescinded  contract,  7  O.  (2  pt.)  73. 

When  sale  is  authorized  by  will  no  order  of  sale 
»d.  If  any  executor  or  administrator,  duly 
,  is  authorized  by  will  or  devise,  to  sell  real 
3  order  shall  be  required  from  the  court  to 
3  him  to  act  in  pursuance  of  the  power  vested 
y  such  will     [38  v.  146,  §  153.] 

lOn;  11  Bull  145,  177;  12  Bull  24;  21  Bull.  29.  Power 
\  not  authorize  an  exchange  or  barter  of  lands,  but  a 
mey  only,  \  O.  232;  2  C.  C.  R.  153.  See  16  O.  S.  286. 
ary  power  to  sell  can  not  be  delegated,  37  O.  S.  282; 
198.  Executor  under  power  to  sell  can  not  enter  into 
;  with  purchaser  to  sell  land  formless  than  one- third 
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the  purchase  price  previously  asrreed  upon,  2  C.  C.  R.  859. 
to  f>t'll  does  not  imply  power  to  lease,  21  Bull  29;  22  Bull  ] 

^.  6168.  Foreign  executor  or  administrator  may 
thorized  to  sell  real  estate.  When  an  executor 
ministrator  shall  be  appointed  in  any  other 
territory  or  foreign  ^country,  on  the  estate  o 
person  dying  out  of  this  state,  and  no  execu 
administrator  thereon  shall  be  apjpointed  in  this 
the  foreign  executor  or  administrator  may  f 
authenticated  copy  of  his  appointment  in  the  pi 
court  of  any  county  in  which  there  may  be  an 
estate  of  the  deceased,  together  with  an  authent 
copy  of  the  will,  if  there  be  one;  after  which  h 
be  authorized,  under  an  order  of  the  court,  1 
real  estate  for  the  payment  of  debts  or  legacie 
charges  of  administration,  in  the  same  mann< 
upon  the  same  terms  and  conditions  as  are  pres< 
in  the  case  of  an  executor  or  administrator  app< 
in  this  state,  excepting  in  the  particulars  in  wl 
different  provision  is  hereinafter  made.  [38  ' 
§  154.] 

^  6169.  Foreign  ezecntor  or  administrator  to  giy 
iiniess  already  bound.  When  it  shall  appear 
€ourt  granting  the  order  of  sale  that  such  i 
executor  or  administrator  is  bound  with  su£ 
surety  or  sureties  in  the  State  or  country  in 
he  was  appointed,  to  account  for  the  proceeds  o 
sale,  for  the  payment  of  debts  or  legacies  and  cl 
of  administration,  and  a  copy  ot  sucTi  oond 
Authenticated,  shall  be  filed  in  court,  no  furthei 
for  that  purpose  shall  be  required  of  him  here; 
wise,  before  making  such  sale  he  shall  give 
with  two  or  more  suflicient  sureties,  to  the  St 
Ohio,  with  condition  to  account  for  and  disp 
the  said  proceeds  for  the  payment  of  the  de 
legacies  of  the  deceased  and  the  charges  of  ad: 
tration,  according  to  the  laws  of  the  State  or  cc 
in  which  he  was  appointed.     [38  v.  146,  'i  155.] 

§  6170.  Foreign  executor^  etc.,  to  give  farthe: 
to  account  for  surplus  when  he  sells  more  than  is 
sary  to  pay  debts,  etc.  When  such  foreign  execi 
administrator  is  authorized  by  order  of  the  co 
sell  more  than  is  necessary  for  the  payment  of 
legacies  and  charges  of  aclministration,  as  her 
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vided,  he  shall,  before  making  the  sale,  give 
ith  two  or  more  sufficient  sureties  to  the 
Ohio,,  with  condition  to  account,  before  the- 
ir all  the  proceeds  of  the  sale  that  shall  re- 
fter    payment   of   said    debts,  legacies    and^ 

and  to  dispose  of  the  same  according  to' 
Sv.  146,  §156.] 

I  under  ^  6150.  Where  sale  is  ordered  and  bond  is  in- 
additional  bond  may  be  required,  4  O.  126.  Quaere, 
i  cover  surplus  of  money  left  in  band  from  the  sale  of 
,  22  O.  S.  79. 

SnrpluB  of  proceeds  of  sale  to  be  considered  as 
».  In  all  cases  of  a  sale  by  an  executor  or 
;rator  of  part  or  the  whole  of  the  real  estate 
eceased,  under  an  order  of  court,  whether 
(cutor  or  administrator  shall  have  been  ap- 
In  this  state  or  elsewhere,  the  surplus  of  the 
;  of  the  sale  remaining   on  the  final  settle- 

the  account,  shall  be  considered  as  real 
nd  shall  1^  disposed  of  accordingly.     [38  v. 

widow  of  the  intestate  is  not  entitled  to  any  part 
her  capacity  as  one  of  the  distributees  of  the  person - 
52  O.  .S.  7»;  out  lands  directed  by  will  to  be  sold  and 
into  money,  are  considered  in  equity  as  personal 
U  O.  140;  368;  3  O.  S.  369.  Where  the  real  estate  of 
te,  who  had  no  issue  at  his  decease,  is  sold  bv  an  ad- 
►r  for  the  paymeut  of  debts,  and  before  final  cUstribu- 
alance  remaining  after  payment  of  the  same^  and  the 
n  of  the  widow's  dower,  his  posthumous  child  dies, 
a  money  belonginjir  to  such  child  is  subject  to  tlie  law 
ition  as  pei-sonal  property.    11  O.  S.  290  ;  44  O.  S.  182. 

Sale  may  be  ordered  for  tlie  payment  of  legar 
hen  a  testator  shall  have  given  any  legacy  by 
t  is  effectual  to  pass  or  charge  real  estate, 
personal  estate  shall  be  insufficient  to  pay 
acy,  together  with  his  debts,  the  allowance 
idow  and  children,  and  the  costs  of  admin- 
,  the  executor  or  administrator,  with  the  will 
,  may  be  ordered  to  sell  his  real  estate  for 
pose,*in  the  same  manner  and  upon  the  same 
d  conditions  as  are  prescribed  herein  for  the 
,  of  debts.  [38  v.  146,  §  158.] 
J7  n  charges. 

Certlfloate  from  Probate  Court  when  proceed- 
partition  commenced  and  deficiency  of  asseta 
i  at  any  time  after  the  institution  of  proceed- 
the  partition  of  the  lands  of  any  deceased 
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person,  it  is  found  that  the  assets  in  the  hands  o 
executor  or  administrator  of  such  deceased,  are  ] 
ably  insufficient  to  pay  the  indebtedness  of  the  e 
and  expenses  of  administration,  the  executor  o: 
ministrator  shall  make  a  written  statement  t( 
probate  court  of  the  said  assets  and  indebtedness 
expenses,  and  the  court  shall  fortwith  ascertaii 
amount  necessary  to  pay  the  said  indebtedness 
expenses  in  addition  to  the  assets,  and  give  a  certii 
thereof  to  the  executor  or  administrator.  [74  v.  16^ 

^  6174.  Court  shall  order  so  much  of  proceeds 
paid  over  to  him,  provided,  etc.  The  executor  o 
n'.inistrator  shall  thereupon  present  said  certificj 
the  court  in  which  the  proceedings  for  partitioi 
or  have  been  pending,  and  on  his  motion  said  ^ 
shall  order  the  amount  named  in  said  certifier 
necessary,  to  be  paid  over  to  the  executor  or  ad 
istrator  out  of  the  proceeds  of  the  sale  of  the  j 
ises,  if  the  same  shall  be  thereafter  sold,  or 
already  been  sold;  provided,  that  nothing  herein 
tained  shall  be  so  construed  as  to  prohibit  any  e: 
tor  or  administrator  from  proceeding  to  sell  Ian 
longing  to  such  estate  to  pay  any  debts,  whei 
same  has  been  sold  on  partition  or  otherwise,  c 
proceeds  of  such  sale  fully  distributed.  [74  v.  167 

Sale  after  partition  and  conveyance  by  heirs.     17  O.  S. 

THE  ACCOUNT  AND  COMPENSATION   OF   AN   EXECUTC 
administrator:  and  distribution  in  CERTAIN  GJ 

I  6175.  Executor  or  administrator  to  render  an  ao< 
etc.  Every  executor  or  administrator  shall,  w 
eighteen  months  after  his  appointment,  rend( 
account  of  his  administration  upon  oath,  and  he 
in  like  manner  render  such  further  accounts  c 
administration  every  twelve  months  thereaftei 
also  at  such  other  times  as  may  be  required  b 
court  until  the  estate  shall  be  wholly  settled,  ai 
may  be  examined  upon  oath  on  any  matter  re 
to  his  accounts  and  the  payments  therein  menti 
and  also  touching  any  property  or  effects  of  tl 
ceased,  which  have  come  to  his  hands.  Pro^ 
that  every  executor,  administrator  with  the  wi 
nexed,  or  testamentary  trustee  who  does  not  m 
final  settlement  of  the  decedent's  estate  withii 
eighteen  months,  and  who  carries  the  administ: 
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rust  from  year  to  year  thereafter,  shall,  when- 
)  renders  anjr  such  account  above  mentioned, 
n  oath  to  said  court,  as  a  part  of  said  account, 
temized  statement  of  all  the  funds  of  the  de- 
3  estate  under  his  control,  the  date  and  nature 
•  investment,  and  the  security  thereof,  and  the 
interest  or  income  accruing  thereon.  ]Ji%  v. 
V.  137,138;  71  v.  77,  §161.] 

jj  affidavit  of  executor,  etc.,  to  account.— The  state  of  Ohio, 

ity,  ss :  Personally  appeared  before  me  the  uudersigued, 

the  probate  court,  in  and  for  the  said  county  — -  of 

te  of ,  deceased,  who  upon  oath deposeth  and 

It  the  annexed  account  current  of  the  personal  property 

lid ,  deceased,  is  in  all  respects  just  and  true,  ac- 

to  the  best  of knowledge. 

I  to  and  subscribed  before  me,  t«his  day  of , 

,  Probate  Judge. 

By ,  Deputy  Clerk.. 

1175  a.  Not  liable  for  use  of  personalty  after  possession 
N,  21  Bull  259.  Liable  for  money  loaned  to  pay  debts, 
R.217:  4  Bull  911. 

)  a.  When  executor  or  administrator  shall  render 
lonnt.  Where  an  executor  or  administrator  has 
shall  by  reason  of  insanity  or  other  incompe- 
18  provided  by  law,  be  placed  under  guardian- 
rfore  the  estate  is  fully  administered,  it  shall 
duty  of  the  executor,  administrator  or  guar- 
:  such  deceased  or  incompetent  executor  or 
strator  to  render  a  final  account  of  such  dece- 
or  ward's  administration  within  six  month* 
is  appointment.     [81  v.  138;  71  v.  77,  I  161.] 

itlemeint  of  an  account  df  an  executor  or  administrator 
probate  court,  is  conclusive  as  against  parties  with 
otice  of  the  settlement,  of  all  matters  specified  therein, 
)  such  matters  the  party  can  not  be  required  to  account 

time,  unless  the  same  be  impeached  for  fraud  or  man- 
or; but  such  account  is  not  final  so  as  to  bar  fiirther 
in  regard  to  other  assets  in  the  hands  of  the  executor 
listrator  not  accounted  for  or  parsed  on,  25  O.  S.  374; 
luch  matters  the    court    may  at  any  time  within  the 

the  statute  compel  a  further  settlement  by  the  process 
d,  Id.  But  upon  the  settlement  of  the  final  account  of 
nistrator,  it  is  not  the  dwtj  of  the  probate  judge  to  pro- 

the  payment  of  claims  against  the  estate  which  no 

is  asserting,  32  O.  S.  532;  nor  is  it  within  the  jnrisdic- 
he  probate  court  upon  such  final  settlement,  to  deter- 
5  state  of  accounts  uer.ween  the  administrator  and  the 
listributees  of  the  estate  to  whom  any  balance  found  in 
8  may  be  payable.  The  court  can  only  order  distribu- 
uch  balance  according  to  law,  leaving  the  state  of  ac- 
etween  the  parties  to  oe  inquired  into  when  such  order 
bution  is  sought  to  be  enforced  by  the  several  distribu- 
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tees.  Id.  Any  creditor  can  compel  a  settlement,  6  0. 103 
creditor  can  not  at  his  option  transfer  settlement  to  C( 
chancery.  1  O.  S.  293.  A  settlement  of  the  account  of  an 
tor  who  has  been  removed,  does  not  bar  a  subsequent  i 
him,  against  his  successor,  upon  a  demand  existing  in  t 
time  ot  his  testator,  2  C.  C.  R,  7.  An  order  approving  a 
account  is  conclusive  unless  attached  in  the  mode  provi 
statute,  but  this  is  only  in  respect  to  matters  adjudicatec 
S.  54U.  To  what  extent  partial  and  final  account  is  cone 
27  O.  S.  159.    When  executor  not  responsible  for  disposi 

Sersoual  estate  by  widow  nor  required  to  account  there 
.  S.  o91.  Under  former  law  (1  purwen  708),  it  was  option) 
the  administrator  whether  or  not  he  would  file  a  final  ac 
14  0.  S.  424.  As  to  settlement  by  executor  or  administr 
guardian,  see  g6291. 

^  6176.  Account  rendered  by  two  may  be  allowed 
oath  of  one.  When  any  account  is  rendered  b; 
or  more  joint  executors  or  administrators,  the 
may,  in  its  discretion,  allow  the  account  upo 
oath  of  any  one  of  them.     [38  v.  146,  §  162.] 

§  6177.  Time  allowed  to  collect  assets  not  to  o] 
as  allowance  of  farther  time  to  file  account.  The 
allowed  by  the  court  to  collect  the  assets  of  tl 
tate,  shall  not  operate  as  an  allowance  of  fu 
time  to  file  the  accounts  mentioned  in  the  preo 
sections.     [38  v.  146,  'i  163.] 

I  6178.  How  compelled  to  render  account.  If 
executor  or  administrator  shall  fail  to  render  h 
counts  as  hereinbefore  directed,  he  may  be  comj 
to  do  so,  as  in  case  of  failing  to  file  an  inventor) 
the  same  proceedings  may  be  had  to  attach  ai 
move  him  and  to  appoint  a  successor.  [81  v. 
38  V.  146,  §  164.]     . 

The  ])ower  to  proceed  ajjainst  an  executor  or  adminis 
by  citation  or  attaclimeiit  in  such  cases,  becomes  dornian 
puniciciit  time  has  elapsed  to  bar  suit  on  admiuisration 
h  O.  .s.  122.    See  g  6047. 

^  6179.  With  what  executor  or  administrator  sli 
charged.  "Every  executor  or  achninistrator  shi 
chargeable  with  the  amount  of  the  sale-bill,  as 
inbefore  provided,  and  also,  with  all  goods,  chfi 
rights,  and  credits  of  the  deceased  which  shall 
to  his  hands,  and  which  are  by  law^  to  be  adn 
tered,  although  they  should  not  be  included  i 
inventory  or  sale-bill ;  also,  with  all  the  proce€ 
real  estate,  sold  for  the  payment  of  debts  or  leg 
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all  the  interest,  profit,  and  income  that 
ny  wav  come  to  his  hands  from  the  personal 
the  deceased.    [38  v.  146,  §  167.] 

nistrator  or  executor  is  not  chargeable  with  interest 
ihich  'nay  come  Into  his  hands  as  the  representative 
ed  p&^^on,  unless  he  employ  it  in  his  own  business. 
J  benefit  from  the  farming  it  out,  or  delay  to  an  un- 
and  unnecessary  degree  in  making  the  settlement  of 
ts  in  the  probate  court,  7  0.  S.  22,  §6175  n.  Rents  re- 
in administrator  from  the  real  estate  of  his  intestate 
in  circumstance  may  properly  be  charged  to  him  on 
t  filed  for  the  settlement  of  the  estate,  1  C.  C.  504. 
IncreaBO  or  deorease  of  estate  not  to  affect  ez- 
tdministrator.  No  profits  shall  be  made  hv 
i  or  administrators,  by  the  increase,  nor  shall 
ain  any  loss  by  the  decrease  or  destruction, 
heir  fault,  of  any  part  of  the  estate.     [38  v. 

S.  442;  1  C.  S.  C.  R.  327.  §  5981  n. 

Executor  or  administrator  not  responsible  for 

No  executor  or  administrator  shall  be  ac- 

i  for  any  debts  inventoried  as  due  to  the 

if  it  shall  appear  to  the  court  that  they  re- 
oUected  without  his  fault.    [38  v.  146,  §  169.] 

How  chargeable  with  property  consumed  by 
ay  executor  or  administrator  shall  neglect 
y  portion  of  the  personal  property  which  he 
by  law  to  sell,  and  retains,  consumes,  or  dis- 
ih'e  same,  for  his  own  benefit,  he  shall  be 
herewith  at  double  the  value  affixed  thereto 
praisers.     [38  v.  146,  ?  170.] 

Youchef  s  to  be  produced  for  all  debts  paid.  In 
f  such  account,  every  executor  or  administra- 
produce  vouchers  for  all  debts  and  legacies 

for  all  funeral  charges  and  just  and  neces- 
jnses,  which  vouchers  shall  be  filed  with  the 
and  they,  together  with  the  account,  shall 
ited  and  remain  in  the  probate  court.    [38  v. 

What  items  may  be  allowed  without  vouchers. 
Bttlement  of  an  account  of  an  executor  or 
rator,  he  may  be  allowed  any  item  of  ex  pen- 
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diture,  not  exceeding  ten  dollars,  for  whi« 
voucher  is  produced,  if  such  item  be  support 
his  own  oath  positively  to  the  fact  of  payment, 
ifying  when  and  to  whom  such  payment  vas 
and  if  such  oath  be  uncontradicted ;  but  such 
ance  shall  not,  in  the  whole,  exceed  two  hu 
dollars,  for  payments  in  behalf  of  any  one  ( 
[38  V.  146,  §  172.] 

§6186.  The  court  may  allow  for  ia  tombstone, 
court  may  also,  in  settlement,  allow,  as  a  credit 
executor  or  administrator,  any  just  and  reas( 
amount  expended  by  him  for  a  tombstone  or : 
ment  for  the  deceased,  and  for  any  just  and  re 
ble  amount  he  may  have  j)aid  to  any  cemetery 
ciation  or  corporation  as  a  perpetual  fund  for 
for  3,nd  preserv^ino:  the  lot  on  which  said  decei 
buried ;  but  it  shall  not  be  incumbent  on  any  < 
tor  or  administrator  to  procure  a  tombstone  oi 
ument  or  to  pav  any  sum  into  any  such  per 
fund.     [90  V.  117"^;  64  v.  35,  §7.] 

It  was  lawful  for  the  probate  court  at  its  discretion  t 
the  administrator  in  Jiis  settlement  any  just  and  rea 
"amount  expended"  for  a  monument;  but  the  admin 
was  not  allowed  to  interfere  with  the  heirs  of  the  inte! 
erecting  one,  39  O.  S.  581 ;  see  10  Bull  338. 

§  6186.  Court  may  refer  account  to  special  co 
sioner.  The  court  may,  if  it  shall  deem  it  expe 
and  proper,  refer  the  account  and  the  excej 
thereto,  if  any,  to  a  special  commissioner,  appc 
by  the  court  for  that  purpose.    [38  v.  146,  g  173. 

J  6187.  When  and  how  account  may  be  opene< 
settlement.  When  an  account  is  settled  in  the  ab 
of  any  person  adversely  interested,  and  wi 
actual  notice  to  him,  the  account  may  be  opem 
his  filing  exceptions  to  the  account,  at  any 
within  eight  months  thereafter ;  and  upon  ever 
tlement  of  an  account  by  an  executor  or  admir 
tor,  all  his  former  accounts  may  be  so  far  open 
to  correct  any  mistake  or  error  therein;  exce 
that  any  matter  of  dispute  between  two  ps 
which  had  been  previously  heard,  and  deteri 
by  the  court,  shall  not  be  a.L'ain  brought  in  que 
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jr  or  the  same  parties,  without  leave  of  the 
If  upon  hearing  and  settlement  of  such  ac- 
,  balance  remains  in  the  hands  of  the  executor 
nistrator  due  the  estate,  the  court  may  in  its 
on  order  distribution  to  be  made  by  such  ex- 
►r  administrator  according  to  law.  [81  v.  138 ; 
5,  ?  174.] 

r  account  may  be  opened  up  to  coiTCct  errors,  38  O.  S. 
LC.  C.  R.  504;  but  matters  excepted  to  and  decided, 
>e  opened  up,  33  0.  S.  481 ;  38  Id.  480.  The  settlement 
>unt  is  conclusive  only  as  to  matters  specified  therein, 
F4.  Such  settlement  and  account  binds  no  right  except 
ade  in  conformity  to  law,  7  O.  (pt.  1)  21.  Settlement 
■s  is  final  except  as  to  minors,  27  O.  S.  159.  Personal 
fttives  must  account  for  new  assets,  29  O.  S.  569 ;  38  Id. 

jount  containing  items  of  credit  to  an  administrator 
atutory  commission  and  for  extra  services,  and  for  an 
jaid  by  him  for  attorneys'  fees  in  the  settlement  of  the 
d  which  account  cuiTent  was  duly  allowed  and  con- 
T  the  probate  court,  can  not  on  the  filing  of  a  second 
nore  than  one  year  thereafter  be  re-opened  for  hearing, 
items  be  diMllowed  by  the  court,  on  exceptions  fijed 
jvhen  it  is  not  claimed  or  found  that  there  was  any 
mistake  therein  or  in  their  allowance,  1  C.  C.  R.  504. 

I.  Compensation  allowed  executors  or  administra- 
rther  allowance— effect  of  compensation  pro- 
f  will.  Executors  and  administrators  may  be 
.  the  following  commissions  upon  the  amount 
personal  estate  collected  and  accounted  for  by 
md  of  the  proceeds  of  the  real  estate  sold 
m  order  of  court  for  the  payment  of  debts,  or 
lirections  of  the  will  which  shall  be  received 
jompensation  for  all  their  ordinary  services; 
to  say : 
he  first  t^housand  dollars,  at  the  rate  of  six  per 

all  above  that  sum,  and  not  exceeding  five 
ad  dollars,  at  the  rate  of  four  per  centum ;  and 
ill  above  five  thousand  dollars,  at  the  rate  of 
'  centum* 

in  all  cases,  such  further  allowance  shall  be 
18  the  court  shall  consider  just  and  reasonable 
lal  and  necessary  expenses,  and  for  any  extra- 
ry  services,  not  required  of  an  executor  or  ad- 
:ator,  in  the  common  course  of  his  duty:   pro- 
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vided,  however,  that  when  provision  shall  be  i 
by  the  will  of  the  deceased,  for  compensation  tc 
executor,  the  same  shall  be  deemed  a  full  satisfa 
for  his  services,  in  lieu  of  his  aforesaid  commis 
or  his  share  thereof,  unless  he  shall,  by  an  instrui 
filed  in  the  court,  renounce  all  claim  to  such  con: 
sation  given  by  the  will.    [38  v.  146,  §  175.] 

Of  executor,  etc.  of  surviving  partner,  38  O.  S.  357: 
mortgagee  a  purchaser,  42  O.  S.  53.  Extra  compensati( 
services  as  attorney,  7  Rec.  326:  for  surveying  ana  f5nbdi^ 
land.  Id.  The  payment  of  a  debt  of  a  decedent  by  the  co 
ance  of  mortgaged  real  estate  in  satisfaction  of  tHe  same 
such  a  disbursement  as  will  entitle  the  pev^onal  represeni 
to  the  percentage  designated  by  law,  27  O.  S.  159, 183;  but  a 
will  refuse  to  interfere  to  disallow  such  charge  after  loi 
quiesence  and  a  final  settlement  of  the  estate.  Id.  Xot  er 
to  per  cent,  on  legacies  unless  extra  work  done,  8  O.  S.  SO 
to  costs  paid  W.  a40,  414.  Costs  of  contest  of  will  not  all 
7  O.  S.  143;  contra  18  Bull  198,  see  81  Ky.  328;  not  allowed  ( 
proceedings  to  establish  forged  will,  100  Pa.  St.  197.  A 
ecutor  who  refused  to  obey  the  order  of  the  court  to  file  ! 
count,  although  served  with  five  citations,  should  not  n 
an  allowance  for  extra  services,  2  C.  C.  R.  103;  buteven  if 
be  iinfaithful  administration  of  the  estate,  it  will  not  d( 
an  executor  or  administrator  of  a  right  to  compensation  1 
services,  so  far  as  they  have  been  beneficial  totheperso 
terested  in  the  estate,  1  C.  C.  R.  504.  Generallv  as  to  coi 
sation,  3  Am.  Rep.  note  p.  583.  Double  commissions  as  e 
tor  and  trustee  against  policy  of  the  law,  95  N.  Y.  154: 
Prob.  Rep.  note  p.  335;  unless  will  contemplates  severa 
their  duties,  Id.  p.  570;  4  East  Rep. ;  15  Bull  195.  Admin 
tor  is  entitled  to  statutory  commissions  though  he  mav 
failed  to  charge  himself  with  all  the  assets  i-eceived  bvli 
has  asked  for  credits   for  sums  not  paid  by  him,  1  C.  0. 1 

Xf  a  mortgagee  whose  lien  is  fixed  by  the  court,  becom 
purchaser  at  an  executor's  or  administrator's  sale,  the  ex( 
or  administrator  is  not  entitled  to  a  ver  centum  compeii> 
on  that  part  of  the  purchase  monev  applicable  to  the  sat 
tion  of  his  mortgage,  42  O.  S.  53.  ^ 6165  and 6188  should  b( 
strued  together  in  detenrnining  the  per  centum  compen; 
for  the  sale  of  real  estate  and  it  is  to  be  computed  on  tne  a 
gate  amount  arising  from  both  real  and  personal  esta 
graduated  by  $  6188,  and  not  each  separately.  Hence  it  is 
where  there  are  personal  assets  collected,  to  graduate  the 
pensation  on  the  proceeds  of  the  real  estate  without  I'eg; 
the  amount  of  the  personal  estate.  In  graduating  thi 
centum  compensation  the  higher  rate  prescribed  by  $  6188  s 
be  first  applied  to  the  personal  estate,  Id.  Sureties  entit 
set  off  upon  claim  against  them  eq  ual  to  statutory  fees  disal 
to  executor,  29  Bull  49.  An  action  at  law  can  not  be  maim 
against  an  administrator  as  such  by  an  attorney  upon  i 
count  for  services  rendered  such  administrator  at  his  reqi] 
and  about  the  settlement  of  the  estate  so  as  to  bind  the 
of  such  estate  for  the  payment  thereof,  o  C.  C.  12 :  see  Id. ; 
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Executor  or  administrator  may  distribute  cer- 

I  in  kind.  An  executor  or  administrator  who 
all  the  debts  of  an  estate,  and  has  in  lijs  pos- 
Dtes,'  bonds,  stocks,  claims,  or  other  rights  in 
onging  to  the  estate,  may,  with  the  approval 
bate  court,  entered  on  its  journal,  (and  with 
b  and  agreement  of  the  persons  entitled  to 
eds  of  such  assets  as  distributees,  including 
,  trustees  and  guardians)  distribute  and 
the  same  in  kind,  to  those  of  such  distribu- 

II  receive  the  same;  and  any  such  executor 
strator,  when  the  debts  are  all  paid,  except 
suit  and  contested,  or  liabilities  not  due  and 
or  both,  may  provide  for  the  payment  of 
ns  and  liabilities,  by  setting  apart  to  the 
n  of  the  probate  court  enough  of  the  assets 
arpose,  and  having  done  so,  he  may,  with 
ival,  assent,  and  agreement,  alforesaid,  dis- 
id  pay  over  in  cash,  or  in  kind,  all  or  any 
tie  assets  in  his  hands,  and  not  set  apart 
to  such  of  said  distributees,  including  ex- 
•ustees,  and  guardians,  as  may  be  willing  to 
le  same.  Such  executors,  trustees,  and 
,  shall  be  liable  to  return  such  assets,  or 
ids  thereof,  should  the  same  be  necessary 
i  said  claims  or  liabilities,  and  each  of  the 
ributees,  shall  give  an  indemnifying  bond 
cutor  or  administrator,  to  the  satisfaction 
bate  court  for  the  same  purpose.     A  distri- 

kind,  in  either  case,  shall  have  the  same 
effect  as  the  distribution  of  the  proceeds  of 
s.     [77V.77.] 

How  executor  or  administrator  may  obtain  bis 
irge.  When  an  executor  or  administrator 
or  delivered  over  to  the  persons  entitled 
le  money  or  other  property  in  his  hands  as 
by  the  order  of  distribution,  or  otherwise, 
jrpetuate  the  evidence  of  such  payment  by 
5  to  the  court,  within  one  year  after  such 

made,  an  account  of  such  payments,  or  the 
•ver  of  such  property ;  which  being  proved 
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to  the  satisfaction  of  the  court,  and  veritied 
oath  of  the  party,  shall  be  allowed  as  his  fir 
charge,  and  ordered  by  the  court  to  be  records 
such  discharge  shall  forever  exonerate  the  pai 
his  sureties  from  all  liability  under  such  order, 
his  account  shall  be  impeached  for  fraud  or  m 
error.     [90  v.  171 ;  38  v.  146,  §  176.] 

After  the  executor  has  made  his  final  settlement  he 
may  not,  at  his  election  make  returns  to  the  court  of  th 
bution  of  the  balance  remaining  in  his  hands  at  such  set 
If  he  does  return  his  vouchers  received  on  distribut 
^has  them  passed  upon  by  the  court,  the  only  effect  of  th; 
is  to  pface  upon  record  the  receipts  in  the  nands  of  th€ 
tor  and  administrator,  and  make  them  final  as  to  th 
have  signed  them  as  to  so  much  of  their  distributive 
the  vouchers  may  represent,  and  although  the  recei 
cover  the  whole  property,  those  who  are  entitled  to  a  c 
tive  share,  and  have  not  received  it  are  not  preclud 
enforcing  their  claims,  20  O.  310;  but  when  an  estate  1 
fullv  settled  and  all  the  monevs  in  the  hands  of  an  adq 
tor  have  been  paid  over  in  pursuance  of  an  order  of  c 
tion  of  court,  should  a  will  tnen  be  discovered  and  pre 
executor  can  not  compel  the  former  administrator  to 
for  the  money  or  property  by  him  received  and  paid  oi 
268.  When  one  of  two  or  more  executors  or  administn 
in  his  hands  the  balance  remaining  ifor  distribution,  a 
may  be  maintained  against  him  for  the  amount  in  h 
without  joining  his  co-executor  or  administrator,  20  0 
debt  of  a  distributee  to  the  decedent  which  was  barre 
statute  of  limitations  in  the  lifetime  of  the  latter  cai 
set-off  against  or  retained  out  of  the  distributive  share 
distributee,  3  C.  C.  479. 

^  6191.  How  unolaimed  money  to  be  invested. 
sum  of  money  directed  by  a  decree  or  order 
court  to  be  distributed  to  heirs,  next  of  kin,  o 
tees,  shall  remain  for  the  space  of  six  mont 
vlaimed,  the  executor  or  administrator  wh 
ordered  to  pay  over  the  same,  may,  by  order 
court,  invest  the  same  in  stocks,  or  loan  the  bi 
bond  or  mortgage,  as  the  court  shall  direct,  to  i 
ulate  for  the  benefit  of  the  persons  entitled  tl 
and  such  investment  shall  be  made  in  the  n 
the  judge  of  the  court  for  the  time  being,  an< 
1)0  subject  to  the  order  of  the  judge  and  his  sue 
in  otiice,  as  hereinafter  provided ;  and  the 
making  such  investment  shall  file  in  the  c 
memorandum  thereof,  with  the  original  certi 
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3vidence  of  title  thereto,  wliich  shall  be  al- 
a.  sufficient  voucher  for  such  payment  under 
trder  or  decree;  provided,  that  if  the  amount 
e  so  invested,  the  same,  under  the  order  of 
» may  be  turned  into  the  county  treasury 
ted  to  the  general  fund,  and  the  receipt  of 
ty  treasurer  taken  therefor  and  filed  as  a 
voucher.     [81  v.  139;  88  v.  146,  ?  177.] 

When  and  how  such  money  paid  to  owner. 
3  person  entitled  to  the  money  invested,  or 
ito  the  treasury,  shall  satisfy  the  court  of 
to  receive  the  same,  the  court  shall  order  it 
I  over  and  transferred  to  him,  a|d  in  case  it 
e  been  turned  into  the  treasury,  he  shall 
warrant  therefor  from  the  auditor,  upon  the 
)  of  the  judge.     [81  v.  139 ;  38  v.  146,  §  178.] 

Judge  responsible  for  safe  keeping  of  certifi- 
The  Judge  with  whom  such  certificates  or 
;  of  title  are  deposited,  for  the  time  being, 
succeeding  judge  to  whom  they  shall  come, 
iireties,  shall  be  responsible  for  their  safe 
,nd  application,  as  provided  in  the  two  pre- 
3tions  of  this  chapter.  [38  v.  147,  §  179,] 
Amount  of  personal  estate  to  whioh  widow  is 
Repealed  March  19, 1887.    84  v.  132, 136. 

How  payment  of  distribution  enforced— petition 
After  thirty  days  from  the  time  of  the  settle- 
he  account  of  an  executor,  administrator,  or 
shall  have  been  made  or  shall  hereafter  be 
the  probate  courts  and  an  order  of  distribu- 
i  thereon,  if  such  executor,  administrator  or 
shall  neglect  ox  refuse  to  pay  to  any  person 
I  in  said  order  of  distribution,  as  creditor, 
vidow,  heir,  or  other  distributee,  or  other- 
jn  demanded,  his  or  her  share  of  the  estate 
ty  orderea  to  be  distributed  by  such  probate 
hall  be  lawful  for  any  person  interested,  as 

to  file  a  petition  in  the  probate  court  against 
[tor,  administrator,  or  guardian  making  such 
it  of  his  or  her  account,  as  aforesaid,  bi  iefly 
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setting  forth  in  the  petition  the  amount  and  ns 
the  claim  of  the  party  fiUng  such  petition,  whe 
the  probate  judge  shall  forthwith  issue  a  ( 
against  such  executor,  administrator,  or  gu 
setting  forth  the  filing  of  the  petition,  the  s 
claimed  by  the  petitioner,  and  commanding  si 
ecutor,  administrator,  or  guardian,  to  appear 
said  probate  court  on  the  return  day  thereof, 
swer  said  petition,  and  show  cause,  if  any,  wh 
ment  should  not  be  rendered  and  execution  a^ 
against  him  or  her  for  the  amount  claimed  b 
petitioner,  and  found  to  be  due  upon  such  sett 
and  order  of  distribution,  which  citation  shall  b 
returnable  liot  less  than  twenty  nor  more  thai 
days  from  the  date  thereof,  which  shall  be  serv 
returned  by  the  sheriff  or  other  proper  office: 
the  case  of  a  summons,  and  may  issue  to  any  coi 
the  state.     [78  v.  26 ;  54  v.  202,  §  1.] 

Form  of  petition  to  compel  distribution.  [Title.]— A 
plaintifl",  says  that  as  one  of  the  creditors  of  the  estate  < 

deceased,  he  is  entitled  to dollars,  under  the  ordei 

tribiition  made  by  the  probate  court  of count 

upon  settlement  of  the  account  of  0.  D.,  as  executor  of 
UMll  and  testament  [or  administrator  of  the  estate]  o 
Y.,  deceased.  Plaintiff  further  says  that  althousch  m 
thirty  days  have  elapsed  since  saici  order  of  distribu 
made,  the  said  C.  D.  has  not  paid  to  the  plaintiff  sai 

dollars,  nor  any  part  thereof,  althoujfh  requested 

.  but  has  wholly  neglected  and  refused  to  pay  the  same, 
fore  the  plaintiff  asks  jud>;ment  and  execution  against 

C.  1).  for  said  sum  of dollars,  Avith  interest  there 

the day  of ,  A.  D.  188—,  being  the  day  ou  wl 

money  was  demanded. 
[Verification.] 

Form  of  petition  hyward  against  a  guardian.    [Title.']    '. 

tioner ,  says  that  the  defendant, ,  was  duly  ai 

and  qualified  guardian  of  petitioner,  and  as  such,  on 

day  of  ,  189—,  upon  his  final  settlement  with  the 

court  of  this  county,   there  was,  by  said  court,  foun< 

hands  the  sum  of dollars,  balance  of  his  accounts,  b 

to  the  petitioner,  and  ordered  to  be  paid  over  accord 
said  court,  and  which  amount  it  was  the  defendant's 
have  paid  to  the  petitiouer  within  thirty  days  after  tl 
the  settlement  aforesaid,  which  time  has  elapsed,  but  \ 
has  refused  and  neglected  to  do,  and  still  so  neglects  anc 
although  the  same  has  been  repeatedly  demanded  of  hi 

The  petitioner,  therefore,  asks  judgment  and  executloi 
said  defendant  for  said  sum  of  money,  and  interest 
from  the day  of ,  A.  D. . 

(Signed)  — 
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»y  credit(rr  hf  ward  against  guardian.    [Title.]    The  pe- 

-,  says  that  the  defendant ,  is  the  guardian  of , 

id  as  such,  on  the day  of ,  in  a  settlement  of 

ts  then  had,  in  the  probate  court  of  this  county,  the 
found  that  the  said  ward  was  indebted  to  the  peti- 
te sum  of dollars,  and  that  said had  money 

is  of  said  ward  suflacientto  pay  the  same,  and  there- 
ed  the  defendant  to  pay  the  same ;  and  which  amount 
luty  of  the  defendant  to  have  paid  within  thirty  days 
Lay  of  the  settlement  aforesaid,  which  period  has 
t  which  he  has  refused  and  neglected  to  do,  and  still 
and  refuses,, although  the  same  has  been  repeatedly 
of  him. 
rayer  for  judgment,  etc.,  as  in  the  last  form.) 

jitatUyii,  [Title.]  To  the  sheriflf  of  said  county,  greet- 
ire  hereby  commanded  to  make  known  to  said 

—  has  this  day  filed  in  said  court  a  petition  claim- 
in  of dollars,  as  due  to  him   upon   defendant's 

with  the  probate  eourt  of  this  county,  as  guardian 

command  nim  to  appear  on  the day  of ,  189—, 

r  said  petition,  and  show  cause,  if  any  he  has,  why 
hould  not  be  rendered  and  execution  awarded  against 
e  amount  claimed,  and  interest.  You  will  make  due 
his  citation,  and  return  the  same  upon  the  day  laSt 
tioned. 

Witness  my  hand  and  the  seal  of  said  court,  this 

day  of ,  A.  D. 

etc.) 

yrder  ofjpvblication.  [Title.]  On  motion  to  the  conrt  bv 
ner,  and^theconri  being  satisfied  that  the  said  defend- 

out  of  this  state,  it  is  ordered  that  notice  be  given 
:he  pendency  of  this  petition,  stating  the  substance 

thereof,  ana  time  of  hearing,  in for  six  consec- 

:s  before  the  time  of  hearing,  which  is  hereby  fixed 

-  day  of ,  A.  D.,  189—. 

3  6195  and  6201  do  not  repeal  U  6210-6212,  25  O.  S.  443. 
Lsh  a  complete  remedy  to  next  of  kin  to  recover  th^r 
s  to  any  portion  testator  died  intestate,  38  O.  S,  426. 
of  distribution  has  so  far  the  force  and  eff'ect  ^  a 
that  it  may  be  enforced  by  execution,  4  O.  S.  508.  The 
le  probate  court  is  exhausted  when  the  order  of  dis- 
s  made  and  it  has  no  jurisdiction  to  entertain  a  pe- 
ight  to  enlorce  the  collection  of  the  amount  awarded 
ibutee  as  a  debt  against  the  administrator.  Id.  Under 
March  14, 1853,  there  is  no  authority  to  designate  by 
therwise  the  person  entitled  to  receive  the  funds  to 
ited,  and  such  designation  if  made,  is  void  and  of  no 
.  S.  369.  An  action  brought  under  §§  6195-6199  by  the 
jsof  a  decedent's  estate  to  recover  an  unpaid  balance 
in  the  hands  of  an  administrator  is  barred  by  the 
limitations  unless  such  action  is  commenced  within 
rter  the  expiration  of  thirty  days  from  the  date  of  the 
istribution  made  by  the  probate  court.  5  C.  C.  480.  The 
urt  has  power  t<o  pass  on  the  validity  of  the  claims  of 
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legatees  and  order  their  payment  before  final  dlstributio 
estate,  12  Bull  322.  Under  this  section  the  account  of  ai 
tor  must  be  filed  thirty  days  before  the  order  of  disti 
can  be  made  by  the  probate  court  and  all  parties  in  teres 
be  brought  before  it  for  the  purpose  of  distribution,  7 

^  6196.  Service,  when  executor  or  administrat 
resident.  But  if  such  executor  or  administrate 
reside  out  of  this  state,  the  court  being  satis 
that  fact,  either  before  or  after  the  return  of  ti 
tion,  may  order  such  non-resident  to  be  brong 
court,  by  publication  in  some  newspaper  of  the  i 
in  which  the  petition  is  filed,  for  six  consecutive 
before  the  time  fixed  for  the  hearing  of  said  ca 
in  case  no  newspaper  be  published  in  the  count 
to  be  published  in  some  newspaper  having  a  ^ 
circulation  in  said  county,     [54  v.  202,  §  2.] 

Form  of  notice,— C.  D.,  who  resides  m  the  State  c 

will  take  notice  that  A.  B.,  on  the day  of ,  A. 

filed  his  petition  in  tlie  probate  court  in* the  county  ( 
and  State  of  Ohio,  alleging  that  as  one  of  the  credito 
estate  of  said  X.  Y.,  deceased,  he  is  entitled  to  the  sum 

dollars,  with  interest  thereon  from  the 

188 under  the  order  of  distribution  i 

said  court  upon  settlement  of  the  account  of  said  C.  D 
ecutor  of  the  last  will  and  testament  [or  administrate 
estate]  of  X.  Y.,  deceased,  and  that  although  more  th.i 
days  have  elapsed  since  said  order  of  distribution  w; 
and  although  payment  has  been  demanded  of  said  C.  C 
neglected  and  refused  to  pay  said  A.  B.  the  amount  cla 
him  as  aforesaid.  The  prayer  of  the  petition  is  ior  ji 
and  execution  against  the  said  C.  D.  for  the  amount  < 
A.  B.,  as  aforesaid. 

Said  petition  will  be  for  hearing  on  the'fa^  least  * 
a/ter  date  of  first  publication] 188 

Where  the  record  shows  affirmatively  that  the  law  ii 
to  the  service  by  publication  under  this  section  has  i 
complied  with,  all  the  proceedings  under  the  same  are ' 
may  be  set  aside  on  motion  of  an  interested  party,  7  C 

J  6197.  Hearing  and  Judgment— Execution — Lii 
the  return  of  the  citation  served,  or  the  ser 
notice  by  publication,  as  aforesaid,  the  cause  s 
considered  ready  for  hearing,  unless  for  good 
shown  by  either  party  the  same  shall  be  cor 
for  trial  and  judgment,  as  in  other  cases  of  c< 
ance,  and  if  no  good  cause  be  shown,  in  defe 
the  claim  of  the  plaintiff  in  such  petition,  it  s 
lawful  for  such  probate  court  to  render  judgi 
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mch  plaintiff,  against  such  executor  or  ad- 
os, for  the  amount  found  to  be  due  to  the 
r,  and  remaining  unpaid,  upon  the  settle- 
:  order  of  ^distribution,  as  aforesaid,  with  the 
md  costs  of  suit,  and  to  award  execution 
as  in  other  cases  of  judgments,  which  exe- 
all  be  served  and  returned,  by  the  sherifl  or 
3per  officer,  in  all  respects  as  executions 
om  the  court  of  common  pleas,  and  all 
s  rendered  under  this  section  shall  have  like 
n  the  real  estate  of  the  parties  as  judgments 
in  the  common  pleas,  and  governed  in  all 
3y  the  same  rules.    [54  v.  202,  §  3.] 

Prolmte  Court  may  bring  in  all  neoessary  par- 
etermine  all  questions.  If  the  amount  com- 
y  heir,  legatee,  widow,  or  other  distributee, 
sh  order  of  distribution,  shall  be  uncertain, 
pute,  depending  upon  the  construction  of 
e, "bequest,  conveyance,  contract,  or  advance- 
upon  any  other  question,  the  probate  judge 
'  and  determine  all  such  questions  necessary 
lin  and  fix  the  amount  due  the  plaintiff  in 
Ltion,  and,  if  necessary,  to  hear  and  deter- 
i  settle  the  rights  and  claims  of  all  the  par- 
ssted,  as  aforesaid,  in  such  order  of  distribu- 
for  that  purpose  the  probate  court  is  hereby 
d  to  cause  all  the  heirs,  legatees,  or  other 
jes,  parties  in  interest,  to  be  made  parties  to 
ion,  when  the  same  is  necessary,  by  amended 
mental  petition,  and  service  of  notice,  as  is 
in  the  preceding  section  of  this  chapter;  and 
ase  to  render  judgment  and  award  execution 
ich  executor  or  administrator  in  favor  of  the 
espectively,  for  the  amounts,  respectively, 
le  them,  with  the  interest  and  costs,  unless 

should  be  of  opinion  the  costs  should  be 
of  the  estate  ordered  to  be  distributed,  or  by 
58,  in  which  case  such  order  shall  be  made 
g  the  costs  as  shall  seem  equitable.    [54  v. 

Probate  court  shall  on  motion  of  either  party 
Mtse  to  thB  common  pleas.    In  all  cases  under 
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the  sections  of  this  chapter  relatiflg  to  the  e: 
ment  of  an  order  of  distribution,  the  probata 
before  which  any  proceeding  shall  be  pendini 
on  motion  of  any  of  the  parties  to  said  proc< 
cause  the  same  to  be  reserved  and  sent  to  th 
of  common  pleas  of  that  county  for  trial  an 
ment  and  execution,  and  in  case  of  such  rese: 
it  shall  be  the  duty  of  the  probate  judge  forth 
make  out  a  transcript  of  his  proceedings  in  th( 
so  far  as  he  has  progressed  in  the  same,  wh 
gether  with  the  petition,  and  all  other  papers 
cause,  shall  be  forthwith  filed  with  the  clerk 
court  of  common  pleas  of  the  county  in  wh 
cause  is  commenced,  and  said  cause  shall  the 
be  carried  on  to  final  judgment  and  execution 
court  of  common  pleas,  in  all  respects  as  thou 
same  had  been  originally  commenced  there 
civil  action.     [54  v.  202,  §  5  ] 

No  appeal  lies  from  the  final  judgment  of  the  comn 
in  such  case  to  the  circuit  court.  4  C.  C.  220. 

^  6200.  Common  pleas  to  have  concurrent  juri 
to  enforce  order  of  distribution.  The  court  of  c< 
pleas  shall  have  concurrent  original  jurisdictic 
the  probate  court,  in  all  cases  provided  for  in  t 
sections  preceding  the  next  above,  and  any  c 
legatee,  widow,  or  other  distributee,  as  aforesai 
bring  a  civil  action  in  the  court  of  common  j 
the  proper  county,  against  such  executor  or  a< 
trator,  for  his  or  her  share  of  the  estate,  upo 
settlement  and  order  of  distribution,  in  th 
manner  as  other  civil  actions,  and  proceed  th< 
final  judgment  and  execution,  and  be  govern e 
respects  as  upon  other  civil  actions,  and  to  cs 
persons  interested  in  said  cause,  as  heirs,  le 
distributees,  or  otherwise,  to  be  made  parties 
action  aforesaid,  if  it  shall  be  deemed  necess 
order  to  a  full  and  complete  settlement  and 
ment  of  the  rights  of  the  parties,  in  the  same  i 
as  o*ther  civil  actions,  with  full  power  and  au 
to  settle  and  determine  the  rights  of  the  parti 
render  judgment  and  award  execution  thereo 
other  cases.     [54  v.  202,  'i  6.] 

Huit  may  be  hrougbt  apiinst  an  administrator  bv  a 
tee,  indivichially,  as  for  money  had  and  received  w'ithc 
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administrator,  2  0. 156.  When  one  of  two  executors 
trators  has  in  his  hands  the  balance  remaining  for 

I  an  action  may  be  maintained  against  him  without   t 
co-executor  or  administrator,  20  O.  311. 

Sureties — Their  liability  —  Kay  be  made  par* 
gment— Defense.     The  sureties  of  every  such 

or  administrator  shall  moreover  be  liable 
official  bond  of  the  executor  or  administra- 
ist  whom  any  judgment  may  be  rendered 
i  provisions  of  the  preceding  sections,  either 
Doate  court  or  court  of  common  pleas;  and 
ties  may  be  made  parties  to  any  such  judg-- 

petition  or  action  to  be  commenced  and 
a  in  the  same  manner  as  is  above  provided 

commencement  and  prosecuting  causes 
xecutors  or  administrators,  to  final  judgment 
iition :  provided,  that  in  all  cases  in  which 
f  process  shall  have  been  made  upon  such 
J  or  administrators,  by  publication,  as  above 
,  the  surety  shall  be  permitted  to  make  the 
3nse  as  the  executor  or  administrator  could 
le.    [54  v.  202,  §  7.] 

Action  in  common  pleas  asking  direction  of 
eoting  estate,  who  may  bring.  Any  executor, 
rator,  guardian,  or  other  trustee,  may  main- 
il  action  in  the  court  of  common  pleas  against 
tors,  legatees,  distributees,  or  other  parties, 
e  direction  or  judgment  of  the  court  in  any 
specting  the  trust,  estate,  or  property  to  be 
ered,  and  the  rights  of  the  parties  in  inter- 
e  same  manner,  and  aa  fully  as  was  formerly 
ed  in  courts  of  chancery;  and  in  case  any 
,  administrator,  guardian,  or  other  trustee, 
ig  requested  in  writing  by  any  creditor,  lega- 
ibutee,  or  other  party  in  interest,  to  bring 
on,  fail  for  thirty  days  so  to  do,  the  creditor, 
iistributee,  or  other  party  making  such  re- 
ay  institute  the  same.    [75  v.  903,  ?  211 ;  76  v. 

ion  can  not  be  maintained  in  cases  where  no  trust  ifl 
19  O.  S.  468;  see  29  O.  S.  147.  A  trustee  who  is  also 
there  being  two  claimants  to  a  fund,  mav  ask  the 
5f  the  court,  25  O.  8. 128, 183 ;  Authority  is  granted  by 
a  to  an  executor  to  maintain  a  civil  action  in  the  court 

II  pleas  asking  the  direction  or  the  court  In  anymat- 
ig  the  trust  estate  or  property  to  be  administered  and 
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the  rights  of  the  parties  in  interest,  37  O.  S.  129. 130.  i 
in  doubt  as  to  his  powers  has  the  right  to  apply  to  e 
equity  to  define  them  and  give  judicial  sanction  to 
but  in  such  case  the  court  will  only  define  the  trusts 
not  order  a  sale  of  property  where  no  adverse  right  is 
14  O.  S.  31.  The  executor  may  maintain  this  action  at 
after  his  qualification  whether  the  legacy  alleged  to  be  in 
concerning  which  the  direction  of  the  court  is  asked  ii 
immediately  or  at  some  future  time,  1  C.  C.  320.  An  acti 
this  section  is  appealable,  24  O.  8.  1.  Action  brought  u 
section  to  obtain  opinion  and  direction  of  court  as  to 
University  of  Cincinnati  could  be  removed  to  another 
C.  188.  Constrnction  of  trust  created  by  will,  2  C.  C. 
generally,  35  O.  S.  503 ;  38  O.  S.  26 ;  44  O.  S.  530 ;  4  C.  C.  361 
126;  6C.  C.  570. 

g  6203.  Appeals  firom  Probate  Court  and  from  i 
Pleas— BlllB  of  exception.  Appeals  shall  be  i 
from  any  final  order,  judgment,  or  decree  of  1 
bate  court  to  the  court  of  common  pleas,  by  a 
son  against  whom  any  such*  order,  judgment, 
cree  may  be  made,  or  who  may  be  affected  tl 
in  the  same  manner  as  is  provided  for  appea 
the  probate  court  to  the  common  pleas  in  othe 
appeals  shall  also  be  allowed  from  any  ord^er  o 
ment  of  the  court  of  common  pleas,  in  like  n 
to  the  circuit  court,  in  proceedings  under  the  fi 
herein  relating  to  the  enforcement  of  orders 
tribution,  by  any  person  against  whom  an 
judgment  or  order  may  be  rendered,  or  who 
affected  thereby,  to  the  same  extent  and  in  tl 
manner  as  is  provided  for  appeals  from  the  c< 
pleas  in  other  cases ;  and  bills  of  exceptions 
taken  and  allowed  upon  anv  decision  of  the  ] 
court,  court  of  common  pleas,  or  circuit  cc 
such  proceedings,  as  in  other  cases.  [83  v.  6: 
202,  §  9.] 

?  6407.  This  section  only  relates  to  proceeding  br 
the  probate  court  agnint  an  executor  or  administrate 
2  6191  et  seq.,  2  C.  C.  390.  This  section  must  be  cons 
connection  with  the  act  of  April  17,  1857,  of  which  it 
part  before  the  revision  of  the  statutes,  and  when  so  c 
It  gives  no  right  of  appeal  to  the  court  of  common  p] 
an  order  of  the  probate  court  refusing  to  remove  an  i 
trator,  30  Bull  389. 

THE  ADMINISTRATION  BOND  I    SURETIES  IN  :    SUIT  0 

OTHER  MATTERS  RELATING  TO  THE  SAME. 

g  6204.  How  surfties  of  executor  or  administra 
be  released.    Any  surety  of  an  executor  or  a 
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the  executor  or  administrator  of  any  such 
ay,  at  any  time,  make  application  to  the 
)bate  court  to  be  released  from  the  bond  of 
utor  or  administrator,  by  filing  his  written 
lerefor  with  the  judge  of  said  court,  and 
least  five  days*  notice,  in  writing,  to  such 
or  administrator;  and  if  such  court  upon 
ig  is  of  opinion  there  is  good  reason  there- 
urt  shall  release  such  surety,  and  the  death 
^  shall  always  be  deemed  good  cause ;  and 
jcecutor  or  administrator  fail  to  give  new 
►y  such  court  directed,  he  shall  be  removed 
tters  superseded ;  but  such  original  surety 
)e  released  until  such  executor  or  adminis- 
ives  bond,  and  such  original  sureties  shall 
)nly  for  the  acts  of  such  executor  or  admin- 
om  the  time  of  the  execution  of  the  origi- 
to  the  filing  of  the  second  bond ;  and  the 
ich  proceeding  shall  be  paid  by  the  surety 
to  be  released,  unless  it  shall  appear  to  the 
the  administrator  or  executor  is  insolvent, 
int,  or  is  wasting  the  assets  of  the  estate. 

no 

of  sureties  on  bond  of  removed  executor  In  action 
r,  460.  S.20,  following  44  O.  S.  637.  Liability  of 
new  bona  of  executor  for  conversion  of  assets  of 
to  giving  new  bond,  Id.  Refusal  of  administrator 
nent  against  him  on  negotiable  note,  given  by  him 
A  breach  of  the  conditions  of  his  bond,  and  sureties 
d  in  action  upon  it  to  deny  validity  of  such  judg- 
S.  579;  see  g  6273. 

When  new  bond  may  be  required.  When- 
[ureties  in  any  bond  of  an  executor  or  ad- 
>r  shall  be  insufficient,  the  court,  on  the 
f  any  person  interested,  and  after  notice  to 
pal  in  the  bond  may  require  a  new  bond  to 
with  two  or  more  sufficient  sureties.  [38 
)6.] 

Liability  of  prior  sureties.  When  a  new 
I  be  required,  as  above  provided,  the  sure- 
B  prior  bond  shall,  nevertheless,  be  liable 
caches  of  the  condition  committed  before 
>ond  shall  be  approved  by  the  court.    [38 

98.]  31  Bull  27d 


i  6207-6210  actio:?  on  administration  bond. 

J  B207.  If  bond  not  given,  may  be  remov( 
trust.  If,  in  the  cases  specified  in  the  two  pr 
sections,  the  principal  shall  not  give  such  ne^ 
within  such  time  as  shall  be  ordered  by  the  c( 
shall  be  removed  from  his  trust,  and  some  otl 
son  may  be  appointed  in  his  stead,  as  the 
stances  of  the  case  may  require.    [38  v.  146,  ? 

J  6208.  When  executor  or  administrator  to  gi 
of  indemnity  to  surety.  If  any  executor  or  a< 
trator  shall  waste,  or  unfaithfully  adminis 
estate,  the  court  granting  the  letters  may,  if  i1 
fit,  on  the  application  of  any  surety  in  the  a( 
tration  bond,  order  such  executor  or  admin 
to  render  an  account,  and  to  execute  to  such 
a  bond  of  indemnity,  with  surety  or  sureties  ap 
by  the  court;  and  upon  neglect  or  refusal  to  < 
such  bond  of  indemnity  within  the  time  orderei 
court,  it  may  remove  him,  and  revoke  his  let1 
tamentary,  or  letters  of  administration,  and 
another  administrator  in  his  place.    [38  v.  146 

See  $  5999  n. 

J  6209.  When  unfeiithfal  administration  shall 
sumed.  If  an  executor  or  administrator  shall 
onably  delay  to  raise  money,  by  collecting  th 
and  effects  of  the  deceased,  or  by  selling  the 
tate,  if  necessary,  and  if  he  can  obtain  ai 
therefor,  or  shall  neglect  to  pay  what  he  has 
hands ;  and  if,  in  consequence  of  such  delay 
lect,  the  estate  of  the  deceased  shall  be  U 
execution  by  any  of  his  creditors,  it  shall  be 
unfaithful  administration  in  such  executor  or 
istrator,  and  he  shall  be  liable  on  his  admini 
bond  for  all  damages  occasioned  thereby.  [3 
2181.] 

See  $  6215. 

I  6210.  When  oreditor  may  sne  on  admin 
bond.  After  a  creditor  is  entitled  by  law  to  t 
ment  of  his  debt,  from  the  executors  or  admit 
and  the  amount  of  the  claim  has  either  been  a 
to  be  just  or  allowed  by  them,  or  has  been  asc< 
by  judgment  or  award  against  them,  or  by  a 
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♦ 

ation,  the  bond  given  by  them  for  the  dis- 
their  trust,  may  be  put  in   suit  by  such 

f  the  executors  or  administrators  shall  iieg- 
demand  made  by  such  creditor,  to  pay  such 

)8  V.  146,  i  182.] 

i,  cumulative  remedy,  39  O.  S.  119;  see  g  6211  n.  Ji 
on  an  administrator's  bond  in  a  suit  brought  at  the 
a  creditor  must  aver  a  demand  or  an  excuse  for  the 
An  averment  that  the  claim  wajs  allowed  by  the  ad- 
on  presentation  for  that  purpose  is  not  sufficient,  17 
administrator  has  no  power  to  bind  the  estate  of  his 
T  a  negotiable  note  given  by  him  as  administrator, 
to  pay  such  note  is  not  a  breach  or  the  condition  of 
;tration  bond  ;  and  in  an  action  on  the  bond  his  sure- 
,  estopped  to  deuy  the  validity  of  a  judgment  recov- 
t  the  administrator  on  the  note  in  a  separate  action 
I,  39  O.  S.  579. 

When  legatee  or  distribntee  may  sue  on  ad- 
on  bond.    Such  suit  may  also  be  brought  by 

after  he  shall  be  entitled  to  the  payment 
icy,  and  by  the  widow,  or  other  distributee, 
r  his  or  her  share  of  the  personal  estate, 
rder  of  the  court,  ascertaining  the  amount 
n  or  her,  if  the  executor  or  administrator 
ect  to  pay  the  same  when  demanded.   [38  v. 

petition.  [Title.]  Plaintiff  says  he  is  one  of  the 
V  and  legal  distributees  of  the  estate  of  X.  Y.,  de- 

lat  on  or  about  the day  of 188 the 

was  appointed  the  administrator  of  the  estate  of 
3nt,  and  duly  qualified  and  entered  upon  the  dis- 
18  duties  as  such  administrator.   That  before  enter- 

e  discharge  of  his  said  duties  and  on  the day  of 

—  he,  together  with  the  defendants,  E.  F.  and  G.  H., 
ties,  executed  and  filed  in  the  oifice  of  the  probate 
— county,  Ohio,  their  joint  and  several  bond  as  re- 
law,  in  the  sum  of dollars,  of  which  the 

B  a  copy.  [Here  copy  bond.}  That  after  the  said 
ed  upon  the  discharge  of  his  said  duties  as  admin- 
large  amount  of  assets  came  to  his  hands  to  be  ad- 

and  on  the  day  of 188 the  said  A.  B. 

id  probate  court  his  accounts  of  administration  and 
then  found  by  the  consideration  of  said  court  the 

— dollars  in  his  hands  which  the  said  A.  B.  was 

)  pay  over  according  to  law.    Plaintiff  as   one   of 

tne  said  X.  Y.,  is  entitled  to  receive  from  sal<i  ad- 
•  the  one -fourth  part  of  the  sum  of  —  dollars, 

sura  of dollars. 

jrward  on  the day  of 188 the 

manded  of  the  said  A.  B.,  the  sura  of ■ 

;  the  said  A.  B.  did  not  and  would  not  pay  any  part 
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Plaintifl'  asks  ju<ljrment  against  the  defendants  for  tl 

sum  of --dollars  with  interest  thereon  from  the 

day  of 188— 

[  Veri/lcatiotu]  Attorney  for  plain 

jYotes.— Under  this  and  the  preceding  section  the  j 
must  be  liquidated,  2  O.  ,S.  1.  Demand  of  payment  n 
aveiTcd,  but  leave  of  court  is  not  necessary  to  sue.  Id. 
legatee  or  distributee  can  not  sue  within  the  four  years  i 
creditors  to  file  their  claims  without  an  order  of  probat 
25  O.  S.  443.  As  against  a  demun-er  to  the  petition  it  i 
ficient  allegation  of  breach  to  set  forth  the  condition 
bond  alleged  to  have  been  broken  and  aver  the  non-p< 
ance  of  the  condition,  though  the  petition  might  be  oj: 
motion  to  make  more  definite  and  certain,  27  O.  S.  866. 
the  breaches  alleged  in  the  bond  of  an  executor  or  adm 
tor  consist  in  his  failing  to  return  an  Inventory,  and  of  hi 
ing  and  converting  the  assets  of  the  estate  to  his  own 
such -case,  the  action  should  be  broueht  for  the  benefit 
estate  and  not  for  the  benefit  of  any  particular  credito 
tee,  or  distributee,  25  O.  S.  443;  but  in  such  action  assig 
a  sole  breach  of  the  bond  unfaithful  administration  intr 
the  administrator  has  neglected  and  failed  on  demand  f 
ment  of  a  claim,  to  bring  lands  belonging  to  the  estate  c 
dent  into  market  to  raise  money  to  pay,  the  plalntiflT 
against  the  estate,  it  is  a  valid  and  sufficient  defense  t 

Slaintifl's  have  in  their  possession,  as  surviving  partner 
ecedent  assets  of  the  late  firm  sufficient  in  amount  to 
ate  their  claim,  30  O.  S.  308.  All  suits  on  the  official  l 
executors  or  administrators  must  be  governed  by  the 
force  at  the  time  the  bond  was  given,  7  O.  (pt.  1)  266;  2( 
f  6210,  6212  are  not  repealed  by  g  6196  and  6201,  25  O. 
§  6108  has*  no  application  to  »«uits  on  administration  bon 
S.  574.  Fraud  in  obtaining  surety  on  executor's  bond 
defense  to  the  action,  41  O.  S.  588.  See  generally  3  C.  ( 
C.  C.  484 ;  38  O.  S.  650. 

^  6212.  When  court  may  anthorize  suit  to  be  b: 
When  it  shall  appear  to  the  probate  court,  < 
representation  of  any  person  interested  in  the 
of  any  deceased  testator  or  intestate,  that  the 
tor  or  administrator  has  failed  to  perform  his  d 
any  other  particular  than  those  above  specified 
two  preceding  sections,  the  court  may  authori 
creditor,  next  of  kin,  legatee,  or  other  person  agg 
bv  such  maladministration,  to  bring  a  suit  on  the 
[38  V.  146,  i  184.] 

Previous  to  such  suit  by  a  legatee  it  is  not  necessary 
probate  court  should  find  or  fix  the  amount  of  the  legacy  ( 
Its  payment,  38  O.  S.  650.  That  an  account  purporting 
final  account  has  been  settled  in  the  probate  court  is  n 
an  action  under  thi?*  section  to  recover  assets  converte 
executor  to  his  own  use  and  not  acconnted  for.  Id.  Wl 
breaches  alleged  in  the  bond  consist  of  a  failui*e  to  re 
inventory  or  wasting  and  converting  assets,  etc.,  th( 
should  be  brought  for  the  benefit  of  the  estate  and  nol 
'»enefit  of  the  particular  legatee  or  distributee,  25  O.  S. 


\ 
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Defense  in  init  on  administration  bond  for  not 
ant — oosts.  In  all  actions  on  any  bond  of  an 
ator  or  executor,  for  a  breach  thereof,  by  not 
final  account  at  the  time  required  by  law,  or 
of  the  court,  the  defendant  may  aver  and 
^idenee  any  facts  tending  to  show  that  the 
^h  did  not  occur  by  reason  of  neglect  or  un- 
e  delay  of  the  administrator  or  executor  to 
estate  or  file  said  account;  and  if  the  def end- 
make  good  his  defense,  he  shall  recover  of 
iff  his  costs;  and  in  no  case  brought  for  such 
all  the  plaintiff  recover  more  costs  than  dam- 
:  v.  76,  ^  1.] 

When  succeeding  administrator,  copezecu^or 
nistrator  may  sne  on  bond.  In  all  cases  when 
rs  of  an  executor  or  administrator  cease  by 
noval,  resignation,  or  in  any  other  manner 
la-ve  heretofore  so  ceased,  any  succeeding 
ator,  or  co-executor,  or  co-administrator, 
itain  an  action  on  the  bond  of  such  execu- 
Iministrator,  whose  powers  have  ceased, 
Qy  of  the  obligors  thereof,  or  their  legal 
atives,  for  any  breach  of  the  conditions  of 
[52  V.  24,  i  l.j 

meat  of  a  failure  of  an  adminietrator  or  executor 
ligned,  to  pav  to  his  successor  the  amount  due  from 
settlement  of  his  accounts,  is  a  sufficient  assignment 
of  the  condition  of  his  bond,  44  O.  S.  G37.  See  gener- 
!5,  268;  2  O.  S  432.  The  administrator  de  bomx  non 
in  the  action  without  liquidation  of  the  amount  due, 
and  without  leave  of  court,  27  O.  S.  366.  Such  ad- 
can  maintain  an  action  on  the  bond  of  a  former 
]OT  for  the  assets  of  the  estate  which  have  come  into 
tid  have  not  been  accounted  for;  and  a  judgment 
fonmer  administrator  on  such  claim  is  evidence 
I  and  his  sureties  in  an  action  on  his  administration 
an  only  be  impeached  hy  proof  of  fraud  or  mistake; 
ral  allef^ation  in  a  petition  on  an  administration 
e  did  not  settle  the  estate  within  the  time  required 
refused  to  make  settlement  is  good,  18  O.  225.  when 
)r  more  executors  or  administrators  has  in  hishantU 
remaining  for  distribution,  an  action  may  be  ma  in  - 
nst  him  personally  as  for  money  had  and  received 
tting  ^18  co-executor  or  co-administrator.,  20  O.  310. 
tor  de  bonis  non  may  institute  a  suit  against  a  late 
administrator  for  recovery  of  property  of  the  estate 
IS  failed  to  account  for,  2  Q.  S.  432.  When  an  admin- 
\  leaving  a  balance  due  fromihim  to  the  estate  of  his 
s  successor  cannot  maintain  an  action  against  the 
presentatives  of  such  administrator,  but  his  only 
n  notion  on  the  bgnd  under  this  statute,  19  O.  S.  392. 


?  6215-6217  ACTiox  by  crbditoks  against  heiri 

Where  an  estate  has  been  fully  settled  and  all  the  moni 
hands  of  the  administrator  have  been  paid  over  in  pur 
an  order  of  court,  should  a  will  be  discovered  and  pro\ 
quent  to  such  settlement  the  executor  cannot  compel  tl 
administrator  to  account  for  the  money  or  property  b 
ceived  or  paid  over,  18  O.  268. 

§  6215.  tn  what  conrtB  and  bow  bond  may  1 
An  action  on  the  bond  may  be  brought  in  tl 
of  common  pleas  or  superior  court  of  the  co 
which  it  was  given,  for  the  particular  relief 
which  the  plaintiff  is  entitled,  or  it  may  be : 
either  in  the  petition  or  in  any  cross-petition 
the  case  with  a  view  to  a  settlement  of  all 
for  which  the  principal  in  the  bond  is  accoi 
and  any  heirs,  devisees,  legatees,  widow,,  or 
kin,  or  others  who  may  be  liable  on  account  c 
having  come  into  their  hands,  or  who  may  ot 
be  proper  or  necessary  parties,  may  be  made 
ants ;  and  when  the  action  is  framed  for  that  ] 
and  the  necessary  parties  are  before  the  co 
court  may  adjust  and  settle  the  estate  in  whc 
part,  rendering  all  judgments  required,  ai 
award  costs  as  may  be  deemed  proper.  [31 
i  185,  186,  187,  188,  189,  190,  191,  192,  193,  194 

Probate  court  has  no  jurisdiction,  25  O.  S.  443;  no 
31  O.  S.  655.    See  notes  to  §  6214. 

§  6216.  In  suit  on  bond,  claim  allowed  to  be  pri 
evidence  only  of  its  ^justice — How  sncli  claim  co 
When  suit  is  brought  upon  the  administratio] 
by  a  creditor  whose  claim  has  been  allowed  oi 
ted  by  the  executor  or  administrator,  such  all 
or  admission  shall  be  prima  facie  evidence  onl; 
validity  and  justice  of  such  claim; 'and  may 
suit  upon  the  administration  bond,  contest  tn 
and  the  court  may  determine,  by  the  verd 
jury,  if  either  party  require  it,  the  amount  or 
of  the  claim  ;  and  if  neither  party  require  a  ji 
court  shall,  by  reference  to  a  master  or  oth 
decide  upon  the  claim.     [38  v.  146,  'i  195.] 


PROCEEDINGS    BY    CREDITORS  AGAINST   THE    HEIRJ 
SEES,    ETC.,    OV    DECEASED    DEBTORS. 

?  6217.     Estate  of  deceased  in  the  hands  of  he: 
liable  for  certain  debts.     After  the  settlement 
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y  an  executor  or  administrator,  and  after  the 
on  of  the  time  limited  for  the  commencement 
ns  against  him  by  the  creditors  of  the  de- 
the  heirs,  next  of  kin,  widow  as  next  of  kin, 
3,  and  legatees  of  the  deceased,  shall  be  liable 
►n  in  the  common  pleas  or  superior  court,  in 
mer  provided  in  the  following  sections,  for 
s  which  could  not  have  been  sued  for,  against 
cutor  or  administrator,  and  for  which  pro  vis - 
11  not  have  been  made  as  hereinbefore  pro- 
[38  V.  146,  ?  232.] 

ion  by  creditor  after  estate  has  been  fully  administered 
defense  may  be  made  as  in  action  against  personal  rep- 
ve,  20  O.  S.  337.  Creditor  must  first  exhaust  bis  remedy 
he  personal  representative,  8  O.  217 ;  14  O.  359.  Sale  by 
•evs  title,  but  subject  to  creditor's  lien,  6  O.  227. 
of  creditor' 8  lien.  — Holder  of  an  Indiana  judgment 
n  administrator  in  Indiana  cannot  sue  heirs  of  an  in- 
T  bill  in  chancery  in  Ohio  to  subject  lands  of  the  intes- 
aio.  Heirs  are  only  liable  for  the  debts  of  their  ancestor 
orm  of  action  as  could  have  been  brought  against  such 
19  O.  392.  One  advancing  money  to  administrator  to 
J  of  Intestate  does  not  acquire  a  lien  on  lahds  In  the 
heirs,  4  O.  469.  No  action  will  lie  at  the  suit  of  a  cred- 
deCeased  person  against  the  heir  or  legatee  who  has 
the  entire  assets  of  the  estate  until  after  the  final  set- 
)f  the  estate  by  the  executor  or  administrator,  5  C.  C. 

1.  Heirs,  etc.,  to  contribute  to  pay  claims  after 
int  of  estate,  and  how.  Any  such  creditor 
ight  of  action  shall  first  accrue  after  the  ex- 
I  of  the  time  of  such  limitation,  and  whose 
tiall  not  hare  been  presented  to  the  court,  or 
tnted  shall  not  have  been  allowed,  as  herein- 
arovided,  may  recover  the  same  against  the 
ddow  as*  next  of  kin,  and  next  of  kin  of  the 
d,  and  the  devisees  and  legatees  under  his 
ch  one  of  whom  shall  be  liable  to  the  credi- 
n  amount  not  exceeding  the  value,  whether , 
or  personal  estate,  that  he  or  she  shall  have  • 
i  under  the  will,  or  by  the  distribution  of  the  ' 
>f  the  deceased :  provided,  that  if  by  the  will 
ieceased  any  part  of  his  estate,  or  any  one  or 
[  the  devisees  or  legatees,  shall  be  made  ex- 
[y  liable  for  the  debt,  in  exoneration .  of  the 

of  the  estate,  or  of  the  other  devisees  or  leg- 
;he  provisions  of  the  will  shall  be  complied 

that  respect,  and  the  persons  and  estate  so 
;  by  the  will  shall  be  liable  for  only  so  much 
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of  the  debt,  if  any,  as  can  not  be  recovered 
those  first  chargeable  therewith;  and,  provide 
ther,  no  such  suit  shall  be  maintained  unless 
commenced  within  one  year  next  after  the 
when  the  right  of  action  shall  first  accrue,  exce] 
person  entitled  to  bring  any  action  mention 
this  section  be,  at  the  time  the  cause  of  action  ace 
within  the  age  of  twenty-one  years,  if  a  male 
eighteen  years  if  a  female,  a  married  woman,  in 
or  imprisoned,  every  such  person  shall  be  entit 
bring'such  action  within  one  y<ear  after  such  di 
ity  ia  removed.     [64  v.  57,  ^  233.] 

See  §6268;  38  0.S.  431. 

§  6219.  Estate  of  any  heir,  etc.,  liable  after  his  < 
If  any  of  the  said  heirs,  next  of  kin,  widow,  dev 
or  legatees,  shall  die  without  having  paid  his  o 
just  proportion  of  such  debt,  his  or  her  execut< 
administrators  shall  be  liable  therefor,  as  for  1 
her  proper  debt,  to  the  extent  to  which  he  o 
would  have  been  liable  if  living.    [38  v.  146,  § 

The  record  of  a  Judgment  against  the  administrator  ai 
return  of  nuUa  bona  by  the  sheriff  to  an  execution  issued 
on  is  not  evidence  to  show  the  want  of  assets  in  the  bauds 
administrator  in  an  action  against  the  heir  to  subject  h 
estate  to  the  payment  of  the  ancestor's  debts,  14  O.  359. 
been  held  ••  that  the  heir  could  not  be  compelled  in  equity 
isfy  judgment  recovered  not  against  the  ancestor,  butagaii 
administrator  of  the  ancestor,"  but  this  applies  to  the  ] 
it  now  is  when  the  judgment  against  the  administrator 
against  him  in  his  capacity  as  representative  of  the  estate 
392.    See  15  O.  339. 

^  6220.  Where  two  or  more  liable,  creditor  ma] 
ceed  against  all  in  one  action.  If  in  the  case  spec 
in  the  two  preceding  sections,  there  should  be  i 
than  one  person  liable  for  the  debt,  the  creditor 
recover  the  same  by  one  action  against  all  the 
sons  so  liable,  or  as  many  of  them  as  are  withii 
reach  of  process;  and  the  court  shall  thereupoi 
termine,  by  the  verdict  of  a  jury  if  either  part 
quire  it,  what  sum,  if  any,  is  due  to  the  plaii 
and  they  shall  also  decide,  according  to  the  eqt 
of  the  case,  how  much  each  of  the  defendants  is  1 
to  pay  toward  the  satisfaction  of  the  debt,  and  re 
judgment  accordingly.     [38  v.  146,  ?  235.] 

^  6221.  Insolvency,  etc.,  of  heir  or  devisee  not  to  i 
liability  of  others.  If  any  one  of  the  heirs,  devi 
or  others  who  were  originally  liable  for  the  < 
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insolvent,  or  unable  to  pay  his  proportion 
or  shall  be  beyond  the  reach  of  process,  the 
hall,  nevertheless,  be  liable  to  the  creditor 
^hole  amount  of  his  debt;  provided,  that  no 
1  be  compelled  to  pay  more  than  the  amount 
by  him  from  the  estate  of  the  deceased. 
6,  §  236.] 

Amendmenti  allowed  to  bring  in  other  parties, 
shall  be  dismissed  or  debarred  for  the  want 
ding,  as  defendants,  all  the  persons  who 
ave  been  included ;  but  in  any  stage  of  the 
e  court  may  award  proper  process  to  bring  in 
iT  parties,  and  m&iy  allow  such  amendments 
[>e  necessary  to  charge  them,  as  defendants, 
ch  terms  as  the  court  shall  think  reasonable. 
t6,  §  237.] 

Heirs,  etc.,  liable  to  contribution— How  re- 
5.  If,  in  consequence  of  insolvency,  absence, 
my  other  cause,  any  one  of  the  persons  liable 
1  debt,  shall  fail  to  pay  his  just  proportion 
bo  the  creditor,  he  shall  be  liable  to  indemnify 
shall,  by  reason  of  such  failure  on  his  part, 
id  more  than  their  just  proportion  of  the 
ich  indemnity  to  be  recovered  by  all  of  them 
or  in  separate  actions  by  any  one  or  more  of 
or  his  or  their  parts  respectively,  at  their 
.    [38  V.  146,  g  238.] 

INGS  WHEN  THE  ESTATE  OP  A  DECEASED  PERSON 
IS  INSOLVENT. 

[.  When  estate  insolvent,  court  to  appoint  oom- 
rs  to  audit  claims.  When  it  shall  appear  to 
•t,  from  the  representation  of  an  executor  or 
trator,  that  the  real  and  personal  estate  of  . 
eased  will  probably  be  insufficient  for  the  ! 
t  of  his  debts,  the  court  may,  in  its  discretion, 
two  or  more  fit  persons  to  be  commissioners 
7e  and  examine  all  claims  of  creditors  a^inst 
ite  of  the  deceased,  including  those  claims 
ssented  and  allowed  by  the  administrator  or 
r,  and  any  and  all  other  claims  duly  verified 
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and  presented  to  them,  and  return  to  the  com 
of  all  the  claims  that  shall  have  been  thus  laid 
them,  with  the  sum  that  they  shall  have  allo^ 
each  claim ;  and  the  commissioners,  before  ei 
on  the  duties  of  their  office,  shall  be  sworn 
faithful  discharge  thereof.     [85  v.  287.] 

^  6225.  Commiasioners  to  give  notice  Of  their  me 
The  commifisioners  of  insolvency  shall  appoii 
venient  times  and  places  for  their  meetings,  to  ] 
and  examine  all  claims  of  creditors  as  providec 
section  6224 ;  and  shall  give  notice  thereof,  in  v 
to  each  of  the  creditors  aforesaid  by  mailing  th 
to  his  post-office  address;  and  further,  by  c 
notifications  to  be  posted  up  in  some  public 
where  the  deceased  last  dwelt,  or  in  such  othe 
ner  as  the  court  aforesaid,  having  regard  to  sil 
of  the  creditors  of  the  estate,  may  order.     [85  y 

^  6226.  Time  allowed  creditors  to  present  and 
claims — Commissioners  to  report  to  court.    The 

of  six  months,  after  the  appointment  of  the  c( 
sioners,  shall  be  allowed  to  the  creditors  to  p 
and  prove  their  claims;  and  the  court  may 
such  further  time  for  this  purpose,  not  to  < 
eighteen  months  from  the  date  of  the  comm 
as  they  may  think  necessary,  according  to  t] 
cumstances  of  the  case ;  and  at  the  expiration 
time  for  the  proof  of  debts,  the  commissioner 
make  their  written  report  to  the  court.  [38 
§  203.] 

^  6227.  Provisions  for  contingent  debts.  If, 
return  of  the  list  of  claims  against  the  estate 
out  by  the  commissioners  as  hereinbefore  pre 
or  made  out  by  the  executor  or  administra 
hereinafter  provided,  any  person  shall  be  liab 
surety,  for  the  deceased,  or  shall  have  any  othe 
tingent  claim  against  his  estate,  which  could  ] 
proved  as  a  debt  under  the  commission,  up( 
presentation  and  proof  thereof  before  the  cou 
court  shall,  in  ordering  a  dividend,  leave  i 
hands  of  the  executor  or  administrator,  a  sun 
cient  to  pay  to  such  contingent  creditor,  a  prop 
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what  shall  then  be  paid  to  the  other  credi- 
8  V.  146,  i  204.] 

>.  391. 

When  contingent  debt  becomes  absolute.  If, 
me  within  four  years  after  the  date  of  the 
ration  bond,  such  contingent  debt  Shall  be- 
jolute,  it  may  be  allowed  by  the  court,  if  not 

by  the  executor  or  administrator ;  and,  if 
,  may  be  proved  before  the  commissioners 
appointed,  or  others  to  be  appointed  by  the 

like  manner  as  if  presented  before  the  first 
f  the  list  of  claims  against  the  estate.  [38 
205.] 

Dividend  thereon — Disposition  of  residue, 
le  allowance  of  such  claim,  the  creditor  shall 
ed  to  a  dividend  thereon,  equal  to  what  shall 
^n  paid  to  other  creditors  so  far  as  the  same 
aid  without  disturbing  the  former  dividend ; 
is  claim  shall  not  be  finally  established,  or  if 
lend  due  to  him  shall  not  exhaust  the  assets 
ands  of  the  executor  or  administrator,  the 
)f  the  assets  shall  be  divided  among  all  the 
\  who  shall  have  proved  their  debts.    [38  v. 

Appeal  from  decision  of  commissioners,  how 
— Hearing  and  costs.  Any  person  whose  claim 
disallowed,  in  whole  or  in  part,  by  the  com- 
rs,  and  any  executor  or  administrator  who 
dissatisfied  with  the  allowance  of  any  claim 
eal  from  the  decision  of  the  commissioners 
•obate  court ;  if  the  creditor  appeals  he  shall, 
en  days  after  the  decision,  file  with  the  com- 
irs  a  bond  to  the  executor  or  administrator. 


ety  to  be  approved  by  the  commissioners,  in 
of  one  hundred  dollars,  conditioned  to  pav 
that  may  be  adjudged  against  him  on  sucn 


the  executor  or  administrator  may  "appeal 
g  notice  to  the  commissioners  within  ten 
ad  in  case  of  an  appeal,  the  court  shall,  as 
practicable,  hear  ana  determine  the  question 
allowance  or  disallowance  of  the  claim,  and 
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shall  adjudge  the  costs  against  the  party  failing  on 
such  hearing.    [38  v.  146,  g  207,  208.] 

'^  6231.  How  persons  should  proceed  who  have  omit- 
ted to  appeal.  Any  person  whose  claim  shall  be  dis- 
allowed by  the  commissioners,  and  who  shall,  by 
accident y  mistake,  or  otherwise,  and  not  by  his  own 
neglect,  omit  to  claim  or  prosecute  his  appeal,  as 
before  provided,  may,  upon  bis  petition,  and  notice 
thereof  to  the  executor  or  administrator,  be  allowed 
by  the  court  to  claim  and  prosecute  his  appeal  in 
manner  aforesaid,  upon  such  terms  as  the  court  shall 
impose,  if  it  shall  appear  by  affidavit  that  justice  re- 
quires a  further  examination  of  his  claim ;  provided, 
no  such  petition  shall  be  sustained,  unless  it  be  pre- 
sented within  two  years  after  the  return  of  the  com- 
missioners, and  within  four  years  after  the  date  of 
the  administration  bond,  and  before  final  distribu- 
tion.    [38  V.  146,  §  209.]  ,  ^ 

'  §  6232.  Allowance  of  appeal  not  to  disturb  distribu- 
tion previously  made.  The  allowance  of  such  appeal, 
and  the  judgment  that  may  follow  thereon,  shall  not 
disturb  any  distribution  that  may  have  been  ordered 
before  notice  of  the  petition,  or  notice  of  the  inten- 
tion to  present  the  same,  shall  have  been  given  to 
the  executor  or  administrator;  but  the  debts,  if  any, 
proved  and  allowed  in  the  case  last  mentioned  shall 
be  paid  only  out  of  such  assets  as  may  remain  in  or 
come  to  the  hands  of  the  executor  or  administrator 
after  payment  of  the  sums  due  on  such  prior  order 
of  distribution.     [38  v.  146,  i  210.] 

^  6233.  Commissioners  examine  claimants  on  oath 
The  commissioners  may,  when  they  think  it  proper, 
require  an  oath  to  be  administered  to  any  claimant; 
and  they  may  thereupon  examine  him  upon  all  mat- 
ters relating  to  his  claim ;  and  if  he  shall  refuse  to 
take  such  oath,  or  to  answer  fully  to  all  questions 
that  shall  be  lawfully  put  to  him,  the  commissioners 
may  disallow  his  claim,  and  on  any  appeal  from  the 
award  of  the  commissioners,  the  court  shall  have  the 
like  power  to  examine  the  claimant  on  oath,  and  to 
disallow  his  claim,  if  he  shall  refuse  to  take  the  oath, 
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or  to  ahswer  fully  upon  his  examination  thereon. 
[38  V.  146,  ?  211.] 

J  6234.  Any  one  of  commissioners  to  administer  oath. 
Any  one  of  the  commissioners  may  administer  the 
said  oath  to  the  claimant,  and  may  also  administer 
the  oath  to  all  witnesses  produced  and  examined  be- 
fore the  commissioners.    [38  v.  146,  §  212.] 

I  6235.  Distribution  among  creditors  after  commis- 
sioners return.  After  the  expiration  of  thirty  days 
from  the  return  made  by  the  commissioners,  the 
court  shall  make  such  an  order  for  the  distribution 
of  the  effects  among  the  creditors  as  the  case 
shall  require ;  and  if,  before  making  such  order,  the 
court  shall  have  notice  of  an  appeal  from  the  com- 
missioners, then  made  or  pending,  they  may  suspend 
the  order  until  the  determination  of  such  appeal,  or 
they  may  order  a  distribution  among  the  creditors 
whose  debts  are  allowed,  leaving  in  the  hands  of  the 
executor  or  administrator  a  sum  sufficient  to  pay  the 
claimant  whose  demand  is  disputed,  a  proportion 
equal  to  what  shall  be  paid  to  the  other  creditors. 
[38  v.  146,  §  213.] 

§  6236.  When  commissioners  not  appointed,  executor 
or  administrator  to  act  as  such.  If  the  court  shall  not 
think  fit  to  appoint  commissioners,  as  hereinbefore 
provided,  when  satisfied  that  the  estate  will  probably 
be  insolvent,  the  executor  or  administrator  shall  pro- 
ceed, in  the  place  of  such  commissioners,  to  receive 
and  allow,  if  valid,  the  claims  of  creditors  against  the 
estate,  and  return  to  the  court  a  list  of  all  the  claims 
that  shall  have  been  laid  before  him,  with  the  sum 
allowed  by  him  on  each  claim.    [38  v.  146,  §  214.] 

yew  presentation  and  allowance  of  claim  not  required  in 
such  case,  1  C.  C.  R,  44. 

J  6237.  Executor  or  administrator  shall  give  notice  of 
insolvency  of  estate  to  creditors.  The  executor  or  ad- 
ministrator shall,  in  such  case  immediately  after  the 
court  shall  declare  the  estate  probably  insolvent,  give 
notice  to  creditors  of  the  insolvency  of  the  estate,  and 
to  present  their  claims  to  him,  for  allowance,  within 
six  months,  by  causing  notifications  to  be  posted  up 
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dn  some  public  places  in  the  township  in  wh] 
deceased  last  dwelt.or  in  such  other  manner 
court  aforesaid,  having  regard  to  the  situation 
creditors  of  the  estate,  may  order.  [38  v.  146, 
§  6238.  Form  of  notice.  The  notice  mentic 
the  preceding  section  may  be  in  substance  as  f 

On  the day  of ,  in  the  year ,  the 

court  of county  declared  the  estate  of 

deceased,  to  be  probably  insolvent:  Creditors  are,  tl 
required  to  present  their  claims  against  the  estate  toth 
siji^ned,  for  allowance,  within  six  months  from  the  tin 
mentioned,  or  they  will  not  be  entitled  to  payment. 

Signed : 

Date: 

Executors  or  administrators 
[38  V.  146,  ?  216.] 

^  6239.  Time  allowed  in  guoli  case  for  ored 
present  claims. — List  of  claims  to  be  filed.  The 
of  six  months,  after  the  court  shall  have  decla 
estate  probably  insolvent,  shall  in  such  case 
lowed  the  creditors,  to  present  their  claims 
executors  or  administrators;  and  further  time 
allowed  therefor,  in  like  manner  as  when  c 
sioners  are  appointed  to  receive  and  audit  claii 
the  executor  or  administrator,  after  the  expir 
the  said  period,  shall  file  the  list  of  the  clain 
inbefore  mentioned.     [38  v.  146,  g  217.] 

^  6240.  Claim  disallowed  may  be  submitted  to : 
If  any  claim,  so  presented  to  the  executor  or  a< 
trator  to  be  allowed  by  him,  shall  be  disallow 
whole  or  in  part,  it  may  be  referred  to  refer 
the  agreement  of  the  parties,  and  in  the  ] 
heretofore  herein  prescribed.     [38  v.  146,  §  211 

^  6241.  If  not  referred,  creditors  to  commence 
Limitation.  If  such  claim  is  not  referred  by  th< 
ment  of  the  parties,  the  creditor  shall  comn 
suit  thereon,  within  three  months  after  such  di 
ance,  or  within  three  months  after  the  same, 
part  thereof,  shall  have  become  due,  for  the  re 
thereof ;  and  if  no  suit  is  commenced  within  tl 
aforesaid,  the  said  claim  shall  be  forever  barre 
V.  146,  I  219.] 
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Conrt  or  referee  to  award  costs.  In  any  suit 
ding  upon  any  claim  mentioned  in  the  pre- 
Dtion,  the  referees  or  court,  before  whom  the 
ill  be  tried,  may  direct  such  costs  to  be 
igainst  the  creditor,  or  against  the  executor 
istrator,  personally,  or  to  be  paid  out  of  the 
he  estate,  as  a  part  of  the  costs  of  adminis- 
i  shall  be  just,  having  reference  to  the  facts 
ared  on  the  trial.     [38  v.  146,  §  220.] 

How  judgment  to  be  rendered  on  disallowed 
tie  judgment  on  the  award,  or  in  the  suit 
claim  mentioned  in  the  preceding  section, 
endered  in  the  same  manner,  and  with  the 
ct,  as  is  provided  in  the  case  of  an  appeal 
award  of  commissioners.     [38  v.  146,  §  221.] 

When  conrt  to  make  order  of  disribntion  on^ 
ist  of  debts.  The  court  shall,  after  the  ex- 
if  thirty  days  from  the  return  by  the  execu- 
iministrators  of  the  list  of  debts,  make  an 
istribution,  as  provided  in  the  case  of  the 

the  commissioners,  except  that  the  court 
thinks  fit,  first  hear  and  determine  any  ex- 
hat  may  be  filed  by  any  person  interested, 
le  allowance  of  any  debts  which  have  been 
)y  the  executor  or  administrator,  and  the- 
ir make  an  order  in  relation  to  any  suit  pend- 
ist  an  executor  or  administrator,  in  like 
IS  is  provided  when  an  appeal  is  had,  or 
before  or  at  the  time  an  order  of  distribution 
3d,  upon  the  report  of  commissioners.  [38 
522.] 

When  court  to  make  further  order  of  distribu- 
he  whole  assets  should  not  have  been  dis- 
npon  the  first  order  of  distribution,  or  if 
(sets  should  afterward  come  to  the  hands  of 
itor  or  administrator,  the  court  shall  make 
iher  order  or  orders  for  the  distribution 
s  the  case  may  require.    [38  v.  146,  §  223.] 

Action  against  executor  or  administrator  of 
jstate.  No  action  shall  be  brought  against 
;or  or  administrator  after  the  estate  is  repre- 
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sented  insolvent,  unless  ii  be  for  a  deman 
entitled  to  a  preference,  and  would  not  be  af 
the  insolvency  of  the  estate,  or  unless  t 
should  prove  more  than  sufficient  to  pay  all 
allowed  by  the  commissioners,  or  unless  a 
presented  and  rejected,  or  disputed  by  the 
or  administrator,  before  the  estate  is  repret 
insolvent,  or  unless  the  suit  is  brought  agi 
executor  or  administrator,  while  acting  in 
of  commissioners,  upon  an  estate  represen 
insolvent,  and  upon  a  claim  disallowed  by  i 
cutor  or  administrator ;  and  if  an  estate  isrej 
insolvent,  whilst  an  action  is  pending  againe 
cutor  or  administrator,  for  any  demand  th 
entitled  to  such  preference,  the  action  may  b 
tinued  without  the  payment  of  costs ;  or,  i 
mand  is  disputed,  the  action  may  be  tried  a 
mined,  and  judgment  may  be  rendered  tin 
the  same  manner  and  with  the  same  effect  i 
vided  in  the  case  of  an  appeal  from  the  awai 
commissioners;  or  the  action  may  becontint 
discretion  of  the  court,  until  it  shall  appear 
the  estate  is  insolvent,  and  if  it  should  not  pr 
insolvent,  the  plaintiff  may  prosecute  the  ac 
no  such  representation  had  been  made,  [c 
§  224.] 

§  6247.  Claims  not  presented  as  required,  la 
less,  etc.  Every  creditor  of  an  estate  that  pro 
insolvent,  who  shall  not  have  presented  his 
allowance,  in  the  manner  prescribed  herein, 
forever  barred  from  recovering  the  same 
further  assets  of  the  deceased  shall  come  to  t 
of  the  executor  or  administrator,  after  the 
distribution,  in  which  case,  his  claim  may  be 
fillowed,  and  paid,  in  the  manner  and  with 
tations  herein  provided  for  the  case  of  co 
debts.     [38  v.  146,  g  225.] 

^  6248.  If  snrplns  remain  after  paying  debts 
other  creditors  may  claim  it.  If,  aljter  the  rep< 
commissioners  of  insolvency,  or  of  the  ex( 
administrator  acting  in  their  place,  the  ass 
prove  to  be  sufficient  to  pay  all  the  debts 
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3  commission,  or  under  the  report  of  the 
or  administrator,  as  the  case  may  be,  the 
or  administrator  shall  pay  the  same  in  full ; 
ter  such  order  is  made,  any  other  debts  shall 

I  be  recovered  against  him,  he  shall  be  liable 
)nly  to  the  extent  of  the  assets  then  remain- 
;  hands.     [38  v.  146,  §  226.] 

How  diYlded  between  two  or  more  such  credi- 
here  be  two  or  more  such  creditors,  the  as- 
>t  sufficient  to  pay  their  demands,  in  full, 
divided  among  them,  in  proportion  to  the 
►f  their  respective  debts.  [38  v.  146,  g  227.] 
Execntor  or  administrator  liable  only  for 
his  hands.  The  executor  or  administrator 
mch  case,  be  permitted  to  prove  the  amount 
jsets  in  his  hands,  and  thereupon  judgment 
•endered  in  the  usual  form ;  but  execution 
,  issue  for  more  than  the  amount  of  such 
nd  if  there  is  more  than  one  judgment,  the 

II  apportion  the  amount  between  them.  [38 
228.] 

Creditor  may  sue  after  three  years  in  case,  etc. 
II  not  be  ascertained,  at  the  end  of  three 
jr  the  granting  of  letters  testamentary,  or  of 
ration,  whether  any  estate  that  has  been  rep- 
insolvent,  is,  or  is  not  so  in  fact,  any  cred- 
le  claim  shall  not  have  been  presented  before 
aissioners,  or  to  the  executor  or  administra- 
nay  be  acting  in  the  place  of  commissioners, 
mence  an  action  therefor,  against  the  exec- 
iministrator;  and  such  action  maybe  con- 
r  the  defendant,  until  it  shall  appear  whether 
3  is  insolvent ;  and  if  it  should  not  prove  to  be 
aintiff  may  prosecute  his  action  as  if  no  such 
iation  had  been  made.     [38  v.  146,  ?  229.] 

When  and  how  execntor  or  administrator  may 
led  to  render  his  account  to  court.  If  ^ny  ex- 
administrator  shall  neglect  to  render  and 
accounts  in  court,  within  six  months  after 
n  made  by  the  commissioners,  or  by  the  ex- 
r  administrator,  in  their  place,  or  after  the 
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final  liquidation  of  the  demands  of  the  cred 
within  such  further  time  as  the  court  may 
collect  the  debts  and  assets,  so  as  to  delay  i 
of  distribution,  he  may  be  compelled  to  ren( 
account,  in  the  manner  hereinbefore  directed, 
pel  the  return  of  an  inventory;  and  the  sa 
ceedings  may  be  had  to  attach  him,  and  to  d 
him,  and  the  like  revocation  of  the  letters  gr 
him  may  be  made  in  case  of  the  party  abscoi 
concealing  himself,  so  that  no  order  can  be  pe 
served,  or  of  his  neglecting  to  render  an 
within  thirty  days  after  being  committed;  a 
letters  shall  be  granted  with  the  like  effect, 
remedies  on  the  administration  bond,  as  i 
cases.     [38  V.  146,  §230.] 

I  6253.  Compensation  of  Commissioners.  T! 
shall  allow  the  commissioners  such  compens 
it  may  deem  reasonable,  for  their  services 
shall  be  paid  by  the  executor  or  administrat 
part  of  the  costs  of  administration.    [38  v.  14( 


CHAPTER  III. 


GUARDIANS  AND  TRUSTEES  OF  MINORf 

^6254..    Probate  court  to  appoint  guardians.    ' 

bate  court  in  each  county  shall,  when  necess 
point  guardians  of  minors  resident  in  such 
[55  V.  54,  §  1.] 

As  the  court  has  jurisdiction  to  appoint  a  guardii 
grounds  of  lunacy  as  well  as  infancy,  the  presumpli 
record  being  silent,  that  the  appointment  covered  botJ 
where  the  ward  was  an  infant  and  of  unsound  mind  a 
of  the  appointment  and  at  the  time  she  arrived  at  agi 
guardian  continued  to  act  thereafter  and  was  recoguiz 
courts  as  still  guardian,  36  O.  S.  460. 

§  6255.  Guardian  of  the  estate,  of  the  pe: 
guardian  may  be  appointed  to  take  charge  on 
estate  of  a  minor;  and  at  the  time  of,  or  sub 
to,  the  appointment  of  such  guardian  to  an 
having  neither  father  nor  mother,  or  w^hoa 
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ier  are  both  unsuitable  persons  to  have  the 
and  tuition  of  such  minor,  or  whose  inter- 
ior any  other  cause,  in  the  opinion  of  the 
promoted  thereby,  the  court  may  also  ap- 
uardian  to  have  the  custody  and  provide  for 
tenance  and  education  of  such  minor :  pro- 
)wever,  that  ii  the  powers  of  the  person  ap- 
juardian  be  not  limited  by  the  order  of  ap- 
It,  the  person  so  appointed  shall  be  guardian 
he  person  and  estate  of  the  ward ;  and  the 
ill  in  every  instance  appoint  a  guardian  both 
rson  and  estate  of  the  ward,  unless  the  inter- 
le  minor  will,  in  the  opinion  of  the  court,%e 
i  by  the  appointment  of  separate  guardians, 
lafter  [hereinbefpre]  prescribed.  [55  v.  54  §  2.] 

irdian  must  give  bond  before  he  can  act,  20  O.  327. 
ly  be  appointed  for  a  resident  minor,  12  0. 195.  He 
i  power  to  act  from  the  appointment  and  giving  bond, 
gnardianship  need  not  in  fact  issue.  Id.  Proceed- 
e  appointment  of  a  guardian  are  proceedings  in  rem. 
I  presence  of  the  ward  is  not  necessary,  10  O.  S.  455. 
urt  has  exclusive  jurisdiction.  16  O.  S.  45.5;  38  O.  S.  430. 

.  Who  ineligible  as  gnardian.  No  person  who 
e  been,  or  shall  be,  an  administrator  on  an 
r  executor  of  a  last  will  and  testament,  shall 
nted  a  guardian  of  tlie  person  and  estate,  or 
bate  only  of  any  minor  wKo  shall  be  interested 
tate  administered  upon,  or  who  shall  be  en- 
any  interest  under  or  by  virtue  of  such  last 
testament ;  but  an  executor  or  administrator 
appointed  a  guardian  of  the  person  only  of 
or.     [55  V.  54,  ?  3.] 

stratilx  of  estate  in  which  minor  interested  ineligi- 
linor  having  become  a  resident  ot  another  county,  the 
urt  of  that  county  has  power  to  appoint  another  guard- 
gh  no  order  vacating  the  former  appointment  has  been 
).  S.  550.  The  appointment  prohibited  by  this  section 
is  void  in  a  collateral  proceeding,  Id.  553. 

When  minor  may  choose  gnardian;  or  conrt 
int.  Any  male  infant  over  the  age  of  fourteen 
■  a  female  infant  over  the  a^e  of  twelve  years, 
ire  the  right  to  select  a  guardian,  who,  if  a  suit- 
son,  shall  be  appointed;  but  if  such  minor 
I  to  select  a  suitable  person,  an  appointment 
made  without  reference  to  the  wishes  of  such 
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minor.  A  minor  shall  not,  in  any  instance,  h 
right  to  select  one  person  to  be  the  guardia 
or  her  estate  only,  and  another  person  to  be  g 
of  his  or  her  person  only,  unless  the  court  hai 
power  of  appointment  shall  be  of  opinion  1 
interests  of  such  minor  will  be  promoted 
choice  and  appointment  of  such  separate  guj 
instead  of  one  guardian,  both  of  the  person 
tate.     [55  v.  54,  g  4.] 

§  6258.  How  long  powers  of  gaardian  to  oontii 
settlement.  When  a  guardian  has  been  appoi 
any  minor  before  he  or  she  shall  have  attai 
age  for  making  a  selection,  as  fixed  in  the  1 
ceding  section,  the  powers  of  such  guardij 
continue  until  the  ward  shall  arrive  at  the  ag< 
jority,  unless  such  guardian  be  sooner  remc 
good  cause,  or  such  ward  shall  select  another 
guardian.  After  such  selection  is  made  and  a] 
by  the  court,  and  the  person  so  selected  is  ( 
pointed  and  qualified,  the  powers  of  the  g 
previously  appointed  shall  cease,  and  thereu 
final  account  of  such  guardian  shall  be  filed 
tied  in  the  proper  court.    [56  v.  54,  ?  5.] 

Under  a  previous  statute  the  guardianship  of  a  min 
ward  expired  when  she  aiTived  at  the  age  of  twelve, 
and  a  sale  of  land  by  the  guardian  after  such  ward  a 
the  age  of  twelve  was  hela  void,  Id. 

I  6259.  Statement  of  ward's  estate'  to  be  \ 
bond  given — mortgage  in  lieu  of  freehold  snrel 
Before  any  person  shall  be  appointed  guardia 
person  and  estate,  or  of  the  estate  only,  of  an] 
he  shall  file  in  the  office  of  the  court  having  s 
pointment  to  make,  a  statement  of  the  who! 
of  said  minor,  and  the  probable  value  ther 
also  the  probable  annual  rents  of  such  min< 
estate,  and  shall  verify  the  same  by  afiida'' 
shall  give  bond,  with  freehold  sureties,  res 
the  state,  one  of  whom  shall  be  resident  of  tl 
ty  where  such  guardian  is  appointed,  payabl 
state,  in  double  the  amount  of  the  persons 
belonging  to  said  minor,  and  also  of  the  gross 
of  rents  that  will  be  probably  received  by  theg 
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le  real  estate  of  said  minor  during  his  or  her 
ty;  provided,  that  in  lieu  of  freehold  surety, 
erson  may  execute  to  said  minor  a  mortgage 
jood  and  unincumbered  real  estate,  first  fur- 
5  to  said  probate  court  an  abstract  of  his  title 
),  which  shall  by  affidavits  duly  filed  be  shown 
a  value,  exclusive  of  all  improvements  thereon, 
nt  so  secure  said  bond  to  the  satisfaction  of 
obate  court,  which  mortgage  shall  be  duly  re- 
in the  county  in  which  such  real  estate  is  sit- 
nd  filed  with  such  probate  court ;  which  bond 
e  conditioned  for  the  faithful  discharge  of  the 
of  said  person,  as  such  guardian,  and'shall  be 
ed  by  the  court  making  such  appointment; 
ch  person  shall  also  take  an  oath  that  he  w^ill 
lly  and  honestly  discharge  the  duties  devolv- 
an  him  as  such  guardian.     [55  v.  54,  §  6.1 

cation  for  aj>pointment  of  guardian.— To  the  Hon. , 

f  the  Pi*ol)ate  court  of county,  Ohio: 

petitioner  represents  it  to  be  necessary  that 
irt  appoint  a  guardian  for  the  following  named 
residing  in  said  county,  to- wit:  A.  B.,  aged 
ar  and  C.  B.,  aged  two  years,  children  of  D. 
E.  B.,  deceased.  Your  petitioner  makes  this  applica- 
»e  appointed  guardian  for  the  person  and  estate  of  said 
and  he  represents  that  said  minors  have  an  estate 
[igof 

)able  value  of  real  estate $ 

*  •■'     ^^  personal  estate $ 

'  annual  rents  of  real  estate $ 

fers  aa  sureties  on  his  bond  for  | residence, 

residence,  — ■ —  residence. 

[Signed]  X.  Y. 

bioner's  residence; 

tioner's  place  of  business, 

,  Attorney. 

Office, 

of  Ohio, county,  as;    Personally  appeared  before 

mderaigned.  Judge  of  the  Probate  court  in  and  for  said 
X.  Y.,  who  upon  oath,  deposeth  and  saith  that  the  fore- 
atement  is  true  to  the  best  of  his  knowledge,  and  that . 
faithfully  and  honestly  discharge  the  duties  devolving  ' 
m  as  guardian  for  the  person  ana  estate  of  the  foregoing 
aainors,  as  required  by  law.  [Signed]  X.  Y. 

n  to  and  subscribed  before  me  this day  of 188— 

ProT)nt*»  Judjre. 

of  journal  entry  of  appointment  of  a  guardian.— In  the  mat- 
te guardianship  of . 

day  came ,  and  made  application  to  be  appointed 

n  of ,  and  the  court  being  satisfied  that  said 

ttor,  of  the  age  of years  [any  age  less  than  fourteen, 
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if  a  male,  or  twelm,  ifajemale],  *  on  the day  of 

and  child  of ,  deceased,  late  of [or  say  now  1 

and  that  said  minor  is  a  resident  of  this  county ;  and  tl 

,  having  filed  in  this  office  a  statement,  duly  veriiied 

affidavit,  of  the  whole  estate  of  said  minor,  and  the  pi 
value  thereof,  [and  if  tliere  be  real  estate,  add :  and  also  the 
ble  annual  rents  of  said  minor's  real  estate.]    It  is,  theref 

the  court  ordered,  that  said  be,  and  he  is  here 

pointed,  guardian  of  the  person  and  estate  [or  if  not  of  the 
say  of  the  estate  only]  of  the  said . 

And  thereupon  came  the  said ,  in  open. court,  « 

cepted  said  appointment,  and  took  an  oath  that  he  woul( 
fully  and  honestly  discharge  the  duties  devolving  upon 
such  guardian,  and  also  gave  and  filed  herein  his  bond 

sum  of dollars,  conditioned  according  to  law,  witt 

and ,  freeholders,  as  sureties,  which  bond  was  appn 

by  the  court. 

Form  of  journal  entry,  where  the  minor  selects  a  guardian.- 
matter  of  the  guardianship  of . 

This  day  came  the  said ,  and  made  choice  of- 

his  guardian,  which  choice  is  approved  by  the  court,  a 

court  being  satisfied  that  said is  a  minor  of  the  ag'e  o 

years  [any  age  of  more  than  fourteen  if  a  male,  and  tivelve  if  a 
and  from  the  '-'proceed  as  in  the  above  form]. 

Wlien  minor  /los  failed  to  make  selection.^Jn  the  matter 
guardianship  of . 

It  appearing  to  the  court  that  said has  been  dul 

fied  to  come  into  this  court  and  select  a  guardian  for  h 

upon  the day  of ,  189—  [some  day  prior  to  the 

this  entry],  which  he  has  failed  to  do  [or  say,  if  the  case  be 

having  selected as  his  guardian,  who  was  not  appn 

by  the  court],  and  the  court  being  satisfied  that  said  — 

minor  child  of ,  deceased,  of  the  age  of years, 

day  of ,  189—,  and  is  a  resident  of  this  count 

the  court  having  thereupon  selected as  a  suitable 

to  act  as  such  guardian,  the  said this  day  came  ar 

in  this  office  a  statement,  duly  verified  by  his  affidavit,  et 
ceedfrom  here  as  in  the  first  form  of  a  journal  entry]. 

Journal  entry  of  appointment  of  guardian  of  person,— In  tt 
ter^f  the  guardianship  of . 

This  day  came ,  and  made  application  to  be  app 

guardian  of  the  person  only  of .    And  the  court  bei 

isfied  that  said is  a  minor,  of  the  age  of yeai 

age  kss  than  fourteen  for  males,  and  twelve  for  females],  on  the 

day  of ,  189—,  and  child  of ,  deceased,  late  of 

[or  if  the  father  or  mother  be  living,  but  are  unsuitable  perso) 

and  child  of ,  now  living,  and  the  court  being  furtl 

isfied  that  said'parent  {or  parents)  is  an  unsuitable  person  1 
the  custody  and  tuition  of  said  minor],  and  being  furth 
isfied  that  said  minor  is  a  resident  of  this  county,  and  th 
for  the  interest  of  said  minor  to  have  a  guardian  appoin 
his  person  only. 

It  is  therefore  by  the  court  ordered,  that'said b 

he  is  hereby  appointed  guardian  of  the  person'  only  c 

.    And  thereupon  came  the  said ,  in  open  com 

accepted  said  appointment  and  took  an  oath  that  be 
faithfully  and  honestly  discharge  the  duties  devolvlns; 
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ich  guardian,  and  also  gave  and  filed  herein  hh-'bond 

1  of dollars,  conditioned  according  to  law.  with 

I ,  freeholders,  as  sureties,  which  oond  was  ap- 

by  the  court. 

/  bond.— Know  all  men  by  these  presents,  that  we, 

H.  and  I.  J.,  of  the  county  of and  State  of  Ohio, 

nd  firmly  bound  unto  the  State  of  Ohio,  in  the  sura  of 
ars,  for  the  payment  whereof  well  and  truly  to  be 
bind  ourselves/and  each  of  us,  our  heirs,  executors, 
listrators  firmly  by  these  pi-esents.  Whereas  the  Judge 

bate  court  of  said  county  on  the day  of--- — ,  a|>- 

.  Y.  guardian  of  the  estate  [or  person  and  estate]  of 
id  one  year  and  C.  B.,  aged  two  years,  children  of  1). 
B.,  deceased.  Now  the  condition  of  the  above  obliga- 
hthat  if  the  said.guardian  shall  faithfully  discharge 
as  such  guardian,  then  the  above  obligation  to  be  void, 
to  remain  in  fujl  force. 

Signed  at ,  this day  of ,  18i*— . 

less. 

of  guardianship.— ^i^tQ  of  Ohio, county,  ss; 

3  shall  see  these  presents,  greeting. 

ye    that     the     Honorable,     the     Judge     of     the 

court   of  county    and   State   of   Ohio,    has 

I  and  appointed  and  by  these  presents  does 
S.   Y.,   guardian    of    the   estate,    [or    person    and 

A.  B.,  a  minor  aged  one  year,  and  C.  B.,  a  minor 
years,  children  of  I).  15.  and'  K.  B.,  decease*!,  hereby 
;o  said  guardian  all  and  singular  powers  necessary 
V  required  to  enable  him  fully  to  do,  act  and  iierform 
igular,  the  duties  of  such  guardian  for  the  aforesaid 
reeably  to  the  statute  in  such  cases  made  aad  pro- 

mony  "whereof,  etc. 

Qtain  an  action  upon  a  guardian's  bond  against  the 
)r  money  of  the  ward  not  paid  over  by  the  guardian 
It  must  first  be  ascertained  by  the  probate  court  upon 
t  of  his  accounts,  12  Bull  197.  A  guardian  has  no  power 
ach  or  to  control  the  property  of  his  ward  until  he  htis 
bond  required  by  statute,  20  O.  S.  327.  A  suit  in  equity 
dian's  bond  to  compel  an  accounting  cannot  be  main- 
thout  a  showing  that  the  powers  and  jurisdiction  of 
te  court  are  ineffectual  to  secure  such  accounting,  43 
[n  a  suit  upon  a  guardian's  bond  for  the  recovery  of 
nt  found  due  the  wards  upon  a  final  settlement  of  the 
5  accounts  in  the  probate  court,  the  sureties  are  con- ; 

the  settlement  in  the  absence  of  fraud  and  collusion  • 
n  its  correctness  or  demand  a  rehearing  of  the  ac- 

O.  S.  3:^9.  Administratrix  of  an  estate  ineligil>le  as 
of  a  minor  who  is  interested  in  the  estate,  and  the 
/ing  become  resident  of  another  county,  the  probate 
hat  county  has  power  to  appoint  another  guardian 
no  order  vacating  the  former  appointment  has  been 
).  8.  550.     • 

I.  Bond  of  guardian  of  person— oath.  Before  a 
s  appointed  guardian  to  have  the  custody, 
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maintenance,  and  tuition  of  a  minor,  with 
ri^ht  to  take  charge  of  the  estate  of  such  mi 
shall  give  bond  in  double  the  probable  exp< 
maintaining  and  educating  such  minor  dur 
year;  in  all  other  respects  his  bond  shall  be  tl 
as  if  he  had  charge  of  the  estate  of  his  ward, 
shall  take  the  same  %ath  as  is  prescribed  in  1 
ceding  section.     [55  v.  54,  \  7.] 

\  6261.  Exceptions  to  bond — additional  bond, 
tions  may  be  filed  in  the  proper  court,  by  any 
on  behalf  of  any  minor  for  whom  a  guardian  h 
or  may  be  appointed,  to  the  bond  of  such  gu 
as  to  the  sufficiency  of  the  amount  of  the 
thereof,  or  the  sureties  therein;  whereupon 
shall  be  given  to  such  guardian  to  appear  bef* 
court  within  a  reasonable  time,  not  exceed 
days,  and  show  cause  against  the  allowance 
exceptions ;  and  upon  the  hearing  of  such  exc 
the  court  may  dismiss  the  same,  or  requii 
guardian  to  find  additional  sureties  or  secur 
larger  amount,  or  make  such  other  order  as  1 
majr  require ;  and  it  shall  be  the  duty  of  the  c 
which  any  guardian  is -appointed,  to  requir( 
own  motion,  such  guardian  to  give  additions 
whenever,  in  the  opinion  of  said  court,  the  ii 
of  the  ward  of  such  guardian  shall  demand  th 
[5-)  V.  54, 1  8.] 

Exceptions  to  6o?id.— Exceptions  taken  by ,  in 

.  a  minor,  to  the  bond  of ,  as  his  guardian. 

And  now  comes ,  on  behalf  of  said  minor,  and  e 

the  bond  of  said  guardian,  ])ecause,         " 

1.  The  amount  of  the  penalty  thereof  is  not  suflicieni 

2.  The  sureties  to  the  same  are  not  sufficient.    ^       — 
Form  of  notice  to  guardian  of  exceptions  to  his  6oni?. —Tc 

guardian  of :  \ 

You  are  hereby  notified,  that  on  the  day  of  — 

,  on  behalf  of  the  said ,  filed  in  the  probate  cor 

county,  Ohio,  exceptions  to  your  bond  as  guardian  of - 
are  therefore  required  to  appear  before  said  court  ob 

day  of ,  189—,  at o'clock  A.  M.  [not  exceeding  ten 

Vie  dat^  of  the  notice],  and  show  cause,  if  any  you  have, 
exceptions  should  not  be  allowed  by  the  court,  and  y 
quired  to  give  further  security. 
Ft   c  1         Witness  my  hand  and  the  seal  of  said  court, 

^^-  ^-J     day  of ,  A.  D.  189—.  ,  Probate  Jud 

Entry  dismissing  exceptions.— Jn  the  matter  of  the  exw 
to  the  bond  of ,  as  guardian  of . 
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ly,  this  matter  came  on  to  be  heard/upon  the  allega- 
the  parties  and  the  testimony  offered,  and  the  court, 
ly  aavised  in  the  premises,  find  the  exceptions  are  not 
•n ;  and  it  is  therefore  ordered  by  the  court,  that  the 

iismissed,  and  that  the  said pay  the  costs  herein. 

dollars,  within days,  and,  in  default  thereof, 

xecution  issue  therefor,  as  upon  judgments  at  law. 
mstaining  exceptions. ^This  day,  this  matter  came  on  to 
,  upon  the  allegations  of  the  parties  and  the  testimony 
ma  the  court,  being  fully  advised  in  the  premises,  find 
sureties  upon  saia  bond  are  insufficient  [or  if  tfie  cane 
,  the  amount  of  said  bond  is  insufficient  by  the  sum  of 
sirs] ;  [or  if  both  of  these  fads  are  found  by  the  court,  then 
'.  both  03  found]:  it  is  therefore  ordered  by  the  court, 

,  witnin days  [a  reasonable  time  to  be  fixed  by  tlie 

^ebond,  as  guardian  as  aforesaid,  in  the  same  amount  as 
er  bond,  with  additional  sureties,  to  the  satisfaction  of 
t  [or  if  the  finding  require  it,  say,  give  an  additional  bond, 

ian  as  aforesaid,  in  ahe  sum  of dollars];  and  it  is 

rdered  by  the  court,  that  in  case  the  said shall  fail 

ly  with  the  foregoing  order  within  the  time  limited  lu 

alf,  then  his  appointment  as  guardian  of  the  said , 

and  stand  absolutely  revoked,  and  his  powers  and 
yas  such  guardian,  shall  thenceforward  cease  and  deter- 

ind  it  is  further  ordered,  that  said ,  out  of  his  own 

state  [or  in  a  proper  com,  say,  out  of  the  estate  of  said 

r  the  costs  herein  within days,  and  in  default  there- 

sxecution  issue  therefor,  as  upon  judgments  at  law. 

ional  bond,  36  O.  S.  460.  Sureties  on  both  responsible, 
05;  36  Pa.  St.  442. 

2.  Bond  not  yoid  on  acconnt  of  informality.  No 
secuted  by  a  guardian  shall  be  void,  or  held 
on  account  of  any  informality  in  the  same, 
account  of  any  informality  or  illegality  in  the 
tment  of  such  guardian ;  but  such  bond  shall 
le  same  force  and  effect  as  if  such  appointment 
en  legally  made  and  such  bond  executed  in 
form.     [55  v.  54,  ?  9.] 

flit  pn  a  guardian's  bond  containing  a  recital  of  the  ap- 
nt  (4  sucn  guardian  by  the  proper  authority  the  obligors 
>ped  to  deny  the  fact  thus  recited  or  to  questiou  the  • 
of  the  appointment,  16  O.  S.  455.  See  36  O.  S.  460 ;  47  Am. 
69  N.  C.  176 ;  13  Gratt  (Va.)  175;  46  Am.  Dec.  HI ;  27  Vt. 
aien,  138. 

18.  One  bond  for  two  or  more  wards,  etc., — fees, 
the  same  person  shall  be  appointed  guardian 
ral  minors,  being  children  of  the  same  parent- 
d  inheriting  from  the  same  estate,  separate 
shall  not  be  required ;  and  in  such  cases  only- 
plication  shall  be  required,  and  the  letters  of 
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guardianship  to  be  issued  to  such  guardian  1 
court  shall  be  in  one  copy,  and  not  one  for  eachi 
and  the  court  approving  and  recording  such 
and  issuing  such  letters,  shall  charge  such  fees 
allowed  by  law  for  such  services,  to  be  charg( 
once,  and  not  once  for  each  ward  of  such  gua 
[63  V.  43, 1 10.] 

10  Vr.  U  J.  163. 

^  6264.  Powers  of  guardian  of  person  and  ei 
rights  of  parents.  Every  person  appointed  guj 
both  of  the  person  and  estate  of  a  minor,  shal 
the  custody  and  tuition  of  his  ward,  and  the  mi 
ment  of  such  ward's  estate  during  minority, 
sooner  removed  or  discharged  from  such  trust, 
guardianship  shall  sooner  determine  from  any 
causes  specified  in  this  chapter;  provided,  th 
father  of  such  minor,  or  if  there  be  no  fath( 
mother,  if  suitable  person,  respectively,  shal 
the  custody  of  the  person  and  the  control  i 
education  of  such  minor.    [55  v.  54,  g  11.] 

^  6265.    Effect  of  marriage  of  female  ward.    Th 
riage  of  a  ward,   if  a  female,  shall  determii 
guardianship  as  to  the  person,  but  not  as  to 
tate  of  such  ward.    [55  v.  54,  |  12.] 

^  6266.  Parent  may,  by  will,  appoint  a  guard 
minor  children.  Any  father,  or  in  case  the  fat 
dead  or  have  gone  to  parts  unknown,  any  i 
may,  by  last  will  in  writing,  appoint  a  guar<3 
guardians,  for  any  of  his  or  her  children,  w 
born  at  the  time  of  making  the  wnll,  or  afterw 
continue  during  the  minority  of  the  child,  O] 
less  time.     [50  v.  297,  'i  72.] 

^  6267.  Testamentary  guardian  to  have  prefei 
His  duties,  powers  and  liabilities.  When  a  gu 
has  been  appointed  by  will,  by  a  father  or  mol 
any  child,  such  guardian  shall  be  entitled  to  ] 
ence  in  appointment  over  all  others,  without 
ence  to  his  place  of  residence,  or  the  choice  o 


minor,  but  his  appointment,  duties,  powers  aj 
L  all  other  respects  be  governed 


bilities  shall  in  i 
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'ulating  guardians  not  appointed  by  will,  ex- 
otherwise  specially  provided.    [55  v.  54,  §  13.] 

•8.  When  testamentary  guardian  sliaU  givp  bond, 
very  such  testamentary  guardian  shall  give 
n  like  manner  and  with  like  conditions,  as  is 
id  of  a  guardian  appointedby^  the  probate  court; 
3d,  that  when  the  testator,  in  the  will  appoint- 
B  guardian,  shall  have  ordered  or  requested 
ch  bond  should  not  be  given,  the  bond  shall 
required,  unless,  from  a  change  in  the  situation 
imstances  of  the  guardian,  or  for  other  suflB- 
ause,  the  court  of  probate  shall  think  proper 
ire  it.     [50  v.  297,  ?  73.] 

S9.  Dnties  of  guardian  of  person  and  estate.  The 
ng  shall  be  the  duties  of  every  guardian  of  any 
who  may  be  appointed  to  'have  the  custody  of 
linor  and  take  charge  of  the  estate  of  such 
to- wit: 

—To  make  out  and  file  within  three  months 
is  appointment,  a  full  inventory,  verified  by 
f  the  real  and  personal  estate  of  his  ward,  with 
ue  of  the  same,  and  the  value  of  the  yearly 
the  real  estate ;  and  failing  so  to  do  for\hirty 
ter  he  shall  have  been  notified  of  the  expira- 
the  time  by  the  probate  judge,  said  probate 
ihall  remove  him,  and  appoint  a  successor, 
ad — To  manage  the  estate  for  the  best  inter- 
his  ward. 

i— To  render  on  oath  to  the  proper  court  ail 
t  of  the  receipts  and  expenditures  of  such 
an,  verified  by  vouchers  or  proof,  and  as  a  part 
i  account,  a  full,  itemized  statement  or  all 
nds  of  his  ward's  estate,  the  date  and  nature 
ir  investment  and  the  security  thereof,  and 
«  of  interest  or  income  accruing  thereon,  once 
ry  two  years,  or  oftener,  upon  the  order  of  the 
made  upon  motion  of  any  person  interested 
.  ward  or  the  property  of  such  ward,  for  good 
shown  by  affidavit,  and  failing  so  to  do  for 
days  after  he  shall  have  been  notified  of  the 
ion  of  the  time  by  the  probate  judge,  he  shall 
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receive  no  allowance  for  services,  unless  the 
shall  enter  upon  its  journal  that  such  delaj 
necessary  and  reasonaWe;  provided,  that  in  all 
where  Hhe  whole  estate  of  said  ward  or  of  b< 
wards  jointly,^ under  the  same  appointment  of 
dianship,  shall  not  exceed  two  hundred  doUi 
value,  said  guardian  shall  only  be  required  to  r 
such  account  upon  the  termination  of  said  gua: 
ship,  or  upon  the  order  of  said  court,  made  up 
own  motion  or  the  motion  of  some  person  intei 
in  said  ward  or  wards,  or  in  his,  her  or  their 
erty,  for  good  cause  shown,  and  set  forth  upo 
journal  of  said  court. 

Fourth — At  the  expiration  of  his  trust,  fu 
account  for  and  pay  over  to  the  proper  person 
the  estate  of  his  ward  remaining  in  his  hands. 

Fifth — To  pay  all  just  debts  due  from  such 
out  of  the  estate  in  his  hands,  and  collect  all 
due  such  ward,  and  in  case  of  doubtful  debts  t( 
pound  the  same,  and  appear  for  and  defend,  or 
to  be  defended,  all  suits  against  such  ward. 

Sixth — When  anv  ward  has  no  father,  or  ha^ 
father  who  is  unable  or  fails  to  educate  such  wi 
shall  be  the  duty  of  his  guardian  to  provide  fo 
such  education  as  the  amount  of  his  estate  ma 
tify. 

Seventh—To  loan  or  invest  the  money  of  his 
within  a  reasonable  time  after  he  receives  it,  in 
or  bonds  secured  by  first  mortgage  on  real  est 
at  least  double  the  value  of  the  money  loaned 
vested,  but  the  buildings  thereon  if  any  shall  b 
insured  against  loss  by  fire  and  so  kept  by  the 
gagor  for  the  benefit  of  the  mortgagee  until  the 
is  paid,  and  on  failure  so  to  do  the  mortgagee  eh 
the  same  and  the  expense  of  the  insurance  t 
mortgagee  shall  be  repaid  by  the  mortgagor  an( 
lien  on  the  property  concurrent  with  the  mortgi 
bonds  of  the  United  States  or  of  any  state  on  whi« 
fault  has  never  been  made  in  payment  of  intere 
bonds  of  any  county  or  city  in  this  state  issu 
conformity  to  law ;  or,  with  the  consent  and  apj 
tion  of  the  probate  court,  in  productive  real  < 
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this  state,  the  title  to  which  shall  be  taken  In 
me  of  the  guardian  as  such;  and  to  manage 
Lvestqients,  and  when  deemed  proper,  change 
ne  into  any  other  investments  of  the  abo^'« 
;  but  no  real  estate  so  purchased  shall  be  sold 
guardian  except  with  the  consent  and  appro- 
of  the  probate  court;  and  if  said  guardian 
loan  or  invest  the  money  of  his  ward  within 
lasonable  time,  he  shall  account  on  settlement 
^1  money  and  interest  thereon,  calculated  with 
rests;  and  also  to  settle  and  adjust,  when 
iry  or  desirable,  the  assets  which  he  may  re- 
n  kind  from  an  executor  or  administrator,  as 
3  most  advantageous  to  his  wards,  but  before 
sttlement  and  adjustment  shall  be  valid  and 
?,  it  shall'  be  approved  by  the  probate  court, 
ch  approval  entered  on  its  journal;  and  with 
e  approval  to  hold  the  assets  as  received  from 
jcutor  or  admininistrator,  or  what  may  be  re- 
in the  settlement  and  adjustment  of  said 

th — To  obey  and  perform  all  the  orders  and 
ents  of  the  proper  courts  touching  the  guar- 
ip.  Provided,  however,  the  filing  of  such  state- 
the  investment  of  said  trust  funds  mentioned 
5  act  shall  not  entitle  the  court  to  any  fees  in 
m  to  the  fees  allowed  by  law  for  filing  and  re- 
?  accounts  without  said  statements.  [88  v.  345 ; 
7,78;  69  v.  65,  §14.] 


§6269 


GUARDIAN  AND  WARD. 


Inventory  of  the  real  and  personal  estate,  with  the  v 
the  same,  and  the  value  of  the  yearly  rent  of  said  esta 
longing  to  A.  B.,  minor  child  of  C.  D.,  deceased. 


Description  of  personal  estate  and  value 
thereof, 


Total  value  of  personal  estate. 


Description    of   reAl    estate   and  value 
thereof,  and  the  yearly  rent  of  same. 


Total  value  of  real  estate  and  yearly  rent    i 
of  same, 


Recapitulation. 

total  value  of  personal  estate, 
^''         '^      "  real  estate, 
"         "      '^  yearly  rent  of  real  estate, 


State   of   Ohio, 


-;-county,  xs.    Personally  ai 


before  me,  the  undersigned,  judge  of  the  probate  court 
for  said  county,  E.  F.,  guardian  of  tlie  person  and  ei 
A.  B.,  minor,  who,  upon  oath  deposeth  and  saith  that 
nexied  is  a  full  inventory  of  the  real  and  personal  estat 
said  minor,  with  the  value  of  the  same,  and  the  valu( 
vearlv  rent  of  said  real  estate  according  to  the  besi 
knowledge.  E. 

Sworn  to  before  me  and  subscribed  in  my  presence  tli 

day  of 189— Probate  Ju 

By Deputy  Cle 

Form  of  affidavit  of  guardian  to  accmmt.— The  state  ( 

county,  ss :  Personally  appeared  before  me  the  unde 

judge  of  the  probate  court,  ni  and  for  the  said  cout 

guardian  of  the  person and  estate — ^-of ,  minor— 

upon  oath deposeth  and  saith,  that  the  annexed 

current  of  the  personal  property,  and  also  the  income 
real  estate  of  said  minor  —  is  in  all  respects  just  and  t 
cording  to  the  best  of knowledge. 

Sworn  to  and  subscribed  before  me  this day  of  — 

180—. 

Probate  Judge. 

By ,  Deputy' 
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The  action  of  an  infant  must  be  brought  by  his  guardian 
lend,  and  when  the  action  ia  brought  by  his  next  friend 
may  dismiss  it,  if  it  ia  not  for  the  benefit  of  the  infant, 
:ate  the  guardian  or  any  person  as  the  next  friend, 
ext  friend  is  liable  for  costs  of  action  brought  by  him, 
solvent  the  court  may  on  motion  require  security 
3  4999. 
ense  of  an  in/ant  must  be  by  a  guai*dian  for  the  suit, 

be  appointed  by  the  court  in  -which  the  action  is 
d,  or  by  a  judge  tnereof,  or  by  a  probate  judge,  $  5003. 
pointment  of  guardian  ad  litem  may  be  made  upon 
;ation  of  the  infant,  if,  being  of  the  age  of  fourteen 

apply  within  twenty  days  after  the  return  of  the 
,  or  service  by  publication;  and  in  case  of  his  being 
il  age,  or  of  his  neglect  so  to  apply,  the  appointment 
ade  on  the  application  of  the  plaintiff,  or  a  friend  of 
;;  but  the   appointment  can  not  be  made  until  after 

summons,  or  publication,  g  5004. 
dian  can  appear  for  his  ward,  21  O.  S.  651,  and  answer, 
)  198;  7  O.  (pt.  2)  138. 

r  of  guardian.— The  guardian  of  an  infant,  or  of  a 
unsound  mind,  or  an  attoraev  for  a  person  in  prison, 
'  in  the  answer  all  material  allegations  of  the  petition 
il  to  such  defendant,  $  5078. 

nt  of  account.— The  settlement  of  guardian's  account  is 
y  within  the  jurisdiction  of  the  probate  court,  43  O. 
lure  to  settle  account  within  time  prescribed  by  law, 
if  his  bond,  10  W.  L.  J.  163 ;  failure  to  pay  balance  to 
lot,  17  O.  S.  548.  See  g  6289.  H6  could  be  sued  on  bond 
ettlement  but  now  only  after  settlement,  38  O.  S.  430; 
;  12  Bull  197.  The  removal  of  a  guardian  for  cause  by 
te  court  is  within  the  meaning  69  v.  55  requiring  the 
at  the  expiration  of  his  trust  fully  to  account  for  and 
0  ihe  proper  person  all  the  estate  of  his  ward  remain- 
hands,  43  0. 8.  86. 

/,  cte.— Negligence  of  guardian  suffering  former  guard- 
lect  funds,  16  Bull  109.  Liable  in  making  investment 
stained  by  failure  to  exercise  proper  diligence,  11  Bush 

678;  8  Ired.  (N.  C.)  Eq.  285;  43  N.  H.  465  ;  50  Miss.  278 ; 
1.  509;  for  using  funds  for  his  own  benefit,  41  Ala.  499. 

The  use  by  a  guardian  of  his  ward's  money  in  his 
less  and  its  loss  thereby  to  constitute  embezzlement 
irlth  fraudulent  purpose,  although  the  statute  is  silent 
It,  23  Bull  251.  Chaweable  with  interest,  6  0. 118, 124. 
!;  10  W.  L.  J.  16;  17  N.  H.  609;  with  compound  interest 

fraud,  46  Ala.  237;  12  B.  Mon.  187. 
—Liable  for  all  money  received,  35  O.  S.  550.  Delay  of 
irriving  at  age  to  compel  guardian  to  settle  his  ac- 
js  not  discharge  surety,  38  O.  S.  430.  Liability  of  sub- 
irety  for  profits  on  sale  of  real  estate  by  guardian,  44 
Sureties  are  concluded  by  settlement  in  probate  court 
lot  be  heard  in  absence  of  fraud  and  collusion  to 
ts  correctness  or  demand  a  re-hearing  of  the  accounts, 

neous.— Power  of  guardian  to  make  contract  with  at- 
prosecute  claim  in  which  ward  is  interested  for  com- 
contingent  on  success,  11  Bull  248.  Guardian  has  no 
to  convert  land  scrip,  ^  O.  S.  581,  and  can  not  assign 


§  6270-6272  guardian  and  wabd. 

It  without  an  order  of  court,  280.  S.  508,  but  land  scrip  C( 
in  good  faith  does  not  make  him  a  trustee,  15  O.  655.  Li( 
by  guardian  binds  ward,  2  0. 401.  Where  an  action  is  pn 
by  A,  guardian  of  B,  on  an  instrument  payable  to  A,  | 
of  B,  the  fact  that  the  ward  becomes  of  age  pending  th( 
fords  no  ground  to  abate  it,  39  O.  S.  607.  Liability  or  sui 
conversion  of  money  by  guardian  who  subsequently  i 
removed  to  and  was  reappointed  in  another  state,  1  C.  ( 
Chargeable  rvith  interest,  6  O.  118, 124,  see  W.  562;  10 
16;  17  N.  H.  609;  with  compotmd  interest  in  case  of  1 
Ala.  237;  12  B.  Mon.  187.     Liable  in  making  investmeni 


sustained  by  failure  to  exercise  pix)per  diligence,  11 1 
46  Vt.  678;  8  Ired  (N.  C.)  Eq.  285:  43  N.  H.  465;  50  Misj 
?s .  J.  Eq.  509;  for  using  funds  for  his  own  benefit,  41  Ala 


Pa.  St.  110.  For  money  received  from  execut6r,  etc.  20  J 
§  6270.  Duties  of  guardian  of  estate  only.  Wl 
guardian  is  appointed  to  take  charge  only  of 
tate  of  a  minor,  his  duties  shall  be  the  same  a 
specified  in  the  preceding  section,  except  t 
shall  not  be  required  to  perform  the  sixtl 
therein  mentioned  when  a  guardian  of  the  pe 
such  minor  has  been  appointed.    £55  v.  64, 1 1 

§  6271.  Duties  of  guardian  of  the  person,  etc. 
a  guardian  is  appointed  to  have  the  custody,  i 
nance,  and  education  of  a  minor,  his  duties  si 
as  follows :  First — To  protect  and  control  the 
of  his  ward.  Second — To  provide  a  suitable  i 
nance  for  his  ward,  when  necessary,  which  s! 
paid  out  of  the  estate  of  such  ward  in  the  handi 
guardian  of  such  estate,  upon  the  order  of  th< 
dian  of  the  person  of  such  ward.  Third — Wh( 
ward  has  no  father  or  mother,  or  having  a  fal 
mother,  and  such  parent  is  unable  or  fails  tc 
tain  or  educate  sucn  ward,  it  shall  be  the  duty 
guardian  so  appointed  to  provide  for  him  sue! 
tenance  and  education  as  the  amount  of  hit 
may  justify,  which  shall  be  paid  out  of  the  eg 
such  ward  in  the  hands  of  the  guardian  of  si 
tate,  upon  the  order  of  the  guardian  of  the  pe 
such  ward.  Fourth — To  obey  and  perform 
orders  and  judgments  of  the  court  touchi; 
guardianship.     [55  v,  54,  §  16.] 

I  6272.  Bemoval  of  guardian— His  removal  fro: 
ends  guardianship.  The  probate  court  may  \ 
time  remove  any  guardian,  he  having  thirtj 
notice  thereof,  for  habitual  drunkenness,  neg 
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ies,  incompetency,  fraudulent  conduct,  re- 
rom  the  county,  or  any  other  cause  which,  in 
lion  of  such  court,  renders  it  for  the  interest 
ward  that  such  guardian  he  removed;  the 
I  from  the  State  of  any  person  who  has  been 
)re  or  who  may  be  hereafter  appointed  guar- 
lall  of  itself  determine  the  guardianship  of 
rson.     [55  v.  54,  i  17.] 

)f  notice  of  motion.— To ,  guardian  of : 

[  ou  are  hereby  notified  that  a  motion  has  been  made  in 

Lte  court  of county,  Ohio,  to  remove  you  from  your 

ship  of ,  on  the  ground  that  [here  state  the  charge  dm- 

hicn  motion  will  be  heard  on  the day  of ,  IS^—, 

slock  A.  M.,at  which  time,  unless  you  appear  and  show 
the  contrary,  your  removal  will  be  askea  for. 

,  Probate  Judge  of  said  county. 

the , . 

tipon  motion  toremove  guardian.  [Title.]  On  the  motion 
r  of  the  court,  if  it  be  so,  without  the  movement  of  any  one 
imove  - —  from  such  guardianship,  on  the  ground  that 

the  charge  as  in  the  nmice.] 

ay,  this  motion  came  on  to  be  heard,  and  testimony  be- 
iced,  and  the  court  being  fully  advised  in  the  premises, 

lat  the  charge  yiade  against  said .  as  guardian  of , 

Qd  that  said ought  to  be  removed  from  said  guardian- 

srefore,  it  is  ordered  by  the  court,  that  said be,  and 

reby  removed  from  said  guardianship,  and  his  powers 
lority  therein  revoked ;  and  it  is  further  ordered,  that 

shall  file  in  this  court  a  full  and  just  account  of  his 

ship,  within  days,  and  that  he  also  pay  the  costs 

sixea  at dollars,  and  in  default  thereof,  tnat  an  exe- 

isue  therefor,  against  his  individual  property,  as  upon 

ts  at  law. 

court,  however,  find  that  the  charge  is  not  sustained,  say.] 

ay  this  motion  came  on  to  be  heard,  and  the  court  be- 
advised  in  the  premises,  do  find  said  charee  against  said 
t  sustained,  and  the  said  motion  is  therefore  dismissed. 

5 'ordered,  that pay  the  costs  herein  taxed  at 

nthin days,  and  in  default  thereof,  that  execution 

refor,  $»  upon  judgments  at  law. 

017  and  note.  20  Bull.  354: 43  O.S.  86  g  62Sy  n. 

!.  'Selease  of  surety  of  guardian — extent  of  lia- 
Any  surety  of  a  guardian  may,  at  any  time, 
■>  the  proper  p?r6bate  court  to  be  released  from 
d  of  such  guardian,  by  filing  his  request  there- 
i  the  judge  of  such  court,  and  giving  ten  days' 
bo  such  guardian,  when  application  will  be 
)  such  court  to  release  such  surety ;  and  if 
ardian  fail  to  give  new  bond,  as  by  such  court 
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directed,  he  shall  be  removed  and  his  letters 
seded,  but  such  original  surety  shall  not  be  i 
until  such  guardian  so  gives  bonds,  and  such « 
surety  shall  be  liable  only  for  the  acts  of  sue 
dian  from  the  time  of  the  execution  of  the  < 
bond  to  the  filing  and  approval  by  the  court 
new  bond.     [55  v.  54,  §  18.] 

Form  of  entry  requiring  new  bond,— In  the  matter  of  t 
ianship  of : 

This  day  came ,  a  surety  on  the  bond  of ,  as 

of ,  and  produced  here  to  the  court  the  notice  to  — 

application  to  be  released  as  such  surety,  and  it  being  ] 
the  satisfaction  of  the  court,  that  said  notice  was  duly 

said ,  by  copy  served  upon  him  personally  by  — 

day  of ,  189—,  [a  day  ten  or  more  days  before  the 

ftearing,]  it  is  therefore  ordered  shat  said  — —  shall  gi 

bond  in  the  sum  of dollars,  as  guardian  as  aforesai 

tioned  according  to  law,  with  surety  to  the  acceptan 
court,  within days. 

Form  of  entry  where  the  bond  is  approved. — ^In  the  mat 
guardianship  of : 

This  day  came ,  guardian  of ,  and  gave  a  nev 

such  guardian,  in  the  sum  of dollars,  conditioned  t 

to  law,  with and .  as  his  sureties  thereto,  in  ac 

with  the  former  order  of  this  court,  which  last  named 
sureties  are  approved  by  the  court.   And  it  is  thereupoi 

tbat  said  ,  a  surety  upon  the  former  bond  of  sail 

such  guardian,  be  and  he  is  henceforth  released  upon  sa 

bond,  for  and  on  account  of  the  acts  of  said ,  as  gu 

aforesaid,  from  this  time  forth. 

See  ^6204  etseq.,  626971. 

Notes.— In  an  action  upon  a  guardian's  bond  for  the  re 
the  amount  found  due  the  ward  upon  a  final  settleme 
guardian's  accounts  in  the  probate  court,  the  sureties 
eluded  by  the  settlement,  in  the  absence  of  fraud  and 
to  question  its  correctness  or  to  demand  a  re-hearii 
accounts,  44  O.  S.  339.  Surety  discharged  after  embe 
of  guardian  and  new  bond  given  not  discharged  from 
on  bond,  42  O.  S.  549,  see  1  C.  C.  R.  285.  Sui-eties  not 
by  ward's  receipt  in  full  to  guardian  after  majoritj 
pajrment  in  fact,  8  Bull  29.  Jurisdiction  of  superior 
action  on  guardian's  bond,  Id.  To  maintain  an  actio 
guardian's  bond  for  money  of  the  ward  not  paid  ov< 
guardian,  the  amount  must  first  be  ascertained  by  tlu 
court  upon  a  settlement  of  his  accounts,  12  Bull  197; 
430.  The  probate  court  has  power  to  compel  such  sc 
by  a  non-resident  guardian  or  on  his  default  to  aecei 
amount  upon  evidence.  Notice  to  him  may  be  as  i 
§  6406,  12  Bull  197.  ^     «  ao  i 

A  guardian  of  the  person  and  estate  of  a  minor  hi 
ceived,  after  giving  bond,  money  belonging  to  his  ^^ 
converted  it  to  his  own  use,  the  subsequent  resignatl 
guardian,  and  his  removal  to  and  re- appointment  an( 
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iLother  Stat©  and  filing  an  account  there,  in  which  he 
iraself  with  tlie  amount  found  due  by  the  former  court 
B  of  his  resignation,  will  not  exonerate  the  sureties  ou 
md,  with  respect  to  the  money  so  converted.  l)ut  they 
ble  upon  the  ground  that  the  guardian  failed  to  faith- 
[)rm  his  duties.  Nor  will  the  fact  that  before  such 
^ointment  he  was  selected  by  his  ward  as  her  guard- 
te  to  release  such  sureties,  1  C.  C.  R.  285. 

Eesignation  of  guardian,  etc.  The  court  by 
ly  guardian  has  been  or  may  be  appointed, 
reasons  satisfactory  to  such  court,  accept  the 
on  of  any  such  guardian  and  appoint  another 
jad.  [55  V.  54,  g  19.] 
resignation.— The  undersigned,  heretofore  appointed 

irt  guardian  of ,  says  that  he  hajs  this  dav  filed  a 

tnd  just  account  of  his  guardianship  up  to  this  time, 
enders  his  resignation  ot  such  guardianship,  for  rear 
I  he  wiy  show  the  court,  as  the  court  may  direct. 

le  — :—  day  of  — -,  189—. 

journal  entry.— In  the  matter  of  the  guardianship 

r  came  the  said ,  guardian  of ,  and  filed  his  ae- 

settlement  up  to  this  time,  and  thereupon  tendered 
tiou  as  such  guardian,  which,  for  reasons  satisiaeiorr 
•t,  is  hereby  accepted. 

journal  entry  where  bond  is  not  approved  or  not  given.— In. 

of  the  guardianship  of . 

7  being  the  day  fixed  by  the  court,  by  the  former  order 
len  the  said  - — should  give  a  new  bond  as  guardwit 

the  sum  of dollars,  conditioned  accordiug  to  law. 

lureties  to  the  acceptance  of  the  court,  the  said 

:ive  such  bond ;  it  is  therefore  ordered  by  the  court 

lid be.  and  he  is  hereby  removed  from  the  said 

dp  of  said ,  and  that  his  letters  of  guardiaunhip 

I  hereby  superseded,  and  his  powers  as  such  guardian 
ird  revoked. 

the  reqtiest  to  be  tdeajsed  as  surety.— To  the  probate  court 
nty,  Ohio: 

ersigned,  a  surety  on  the  bond  of ,  as  guardian  oi 

5ts  to  be  released  from  said  bond. 

votice  to  the  guardian.— To ,  guardian  of : 

the day  of ,  189—,  I  filed  with  the  probate 

—  county,  Ohio,  a  request  to  be  released  from  the 
ilch  I  am  surety  for  you,  as  guardian  of .    The 

be  heard,  by  said  probate  judge,  on  the day  of 

at  o'clock,  A.  M.  [this  day  must  be  ten  days  from  tiie 

3e  is  served],  at  which  time  you  must  give  a  new  bond, 
es  to  be  approved  by  the  court,  otherwise  you  will 
I  from  such  guardianship. 

-  day  of  ^,  189—. 
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Form  of  entry  noting  the  filing  of  the  request.— In  the 
the  guardianship  of : 

This  day  came ,  a  surety  on  the  bond  of ,  as 

of ,   and  filed  his  written  request  to  be  release) 

surety. 

When  a  ^uarctain  is  superseded  and  another  gua 
pointed  in  his  stead  proceedings  in  an,  action  against  t 
as  such  after  he  has  been  superseded  will  not  operat 
or  bind  the  ward  or  the  succeeding  guardian,  2  O.  401 

§  6275.  Guardians  duties  enforced.  It  shal 
duty  of  the  court  by  which  any  guardian  has 
ma^  be  appointed  to  enforce  the  return,  at 
scribed  times,  of  all  inventories  and  accounts: 
to  be  filed  in  such  court  by  such  guardian,  an 
enforce  the  performance  of  all  other  duties  d< 
upon  guardians  appointed  by  such  court,  eitl 
or  without  complaint  being  firstmade,  and  th 
to  make  and  enter  such  judgments  and  order 
be  requisite  in  any  case  to  promote  the  faitl 
correct  discharge  of  the  duties  of  such  guarc 
to  preserve  the  estate  of  minors  for  who 
guardians  may  have  been  or  shall  be  appoint 
V.  54,  'i  20.] 

Form  of  citation.— The  State  of  Ohio, county,  ss. 

Court.    To ,  guardian  of : 

You  are  hereby  notified  to  appear  forthwith  [or  oi 

day  of .  189—,  at o'clock  A.  M.]  at  the  office  oj 

bate  court  of  said  counter,  to  answer  why  you  have 
your  acccounts  as  guardian  as  aforesaid,  according  t 
according  to  the  order  of  said  court  heretofore  mad 
order  has  been  made  and  not  complied  with,  or  why  you 
loaned  the  monay  of  your  said  ward,  according  to  la 
any  other  failure  of  duip],  and  to  show  cause  why  you  s. 
be  removed  from  such  guardianship. 
,-  o  1         Witness  my  hand  and  the  seal  of  said  court 

*^-  ^-J     day  of ,  189—.  , 

,  Probate  Judge  of  sai< 

Jurisdiction  and  power  of  the  court  under  this  secrtit 
206.  Probate  court  has  power  to  compel  the  settlemi 
counts  by  a  nou-resident  guardian,  or  on  his  default  to 
tlie  amount  upon  evidence.  Notice  to  him  may  be  as 
iu.§  frlQ6,  R.  S.,  12  Bull  197. 

^  61276.  Effect  of  removal  of  ward  from  state- 
pointment  of  foreign  guardian.  When  a  minor,  fo 
a  guardian  has  been  appointed  in  this  state,  g 
move  to  another  state  or  territory,  and  a  guai 
such  infant  shall  be  there  appointed,  the  g 
appointed  in  this  state  may  be  removed,  andr 
to  settle  his  account  as  hereinafter  provided. 
64,  i  17.1 
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When  and  under  what '  circnmstanoes  the 
lere  may  be  removed.  Such  removal  shall 
tde  unless  the  guardian  appointed  in  another 
rritory  shall  apply  to  the  probate  court  in 
which  made  the  former  appointment,  and 
n  an  exemplification  from  the  record  of  the 
dng  the  foreign  appointment,  containing  all 
8  and  proceedings  in  relation  to  his  appoint- 
i  his  giving  bond,  with  a  copy  thereof  and 
ers  of  guardianship,  all  authenticated  as  re- 
the  act  of  congress  in  that  behalf ;  and  be- 
application  shall  be  heard,  or  any  action 
rein  by  the  court,  at  least  thirty  days'  writ- 
shall  be  served  on  the  guardian  appointed 
ite,  specifying  tjie  object  of  the  application 
me  when  the  same  will  be  heard :  provided, 
emoval  shall  be  made  in  favor  of  any  foreign 
unless  at  the  time  of  the  hearing  the  state 
ry  in  which  he  was  appointed  has  made  a 
rovision  as  to  wards  removing  from  such 
territory;  and  provided,  further,  that  the 
%  in  any  case,  deny  the  application  unless 
hat  the  removal  of  the  guardian  appointed 
ite  would  be  to  the  interest  of  the  ward. 
2.] 
What  to  be  done  if  guardian  here  removed, 
irt,  on  such  hearing,  remove  the  guardian, 
may  cause  all  suitable  orders  to  be  made 
ag  the  resident  guardian,  a^d  authorizing 
g  over  and  delivery  to  the  foreign  guardian 
^8  and  other  property  in  the  hands  of  the 
guardian  after  his  settlement.  [65  v.  7,  §  2.] 
When  foreign  guardian  of  foreign  ward  may 
receive  property  of  his  ward  in  this  Btate.  In 
n  which  a  guardian  not  appointed  in  this 
I  his  ward  are  both  non-residents  of  this 
I  the  w^ard  is  entitled  to  money  or  other 
In  the  lawful  custody  of  any  executor,  ad- 
[)r,  or  other  person  in  this  State,  such  guar- 
,  by  the  order  of  the  probate  court  of  the 
untv,  upon  filing  therein  the  proofs  named 
!ond  preceding  section,  and  giving  notice  to 
odian  as  therein  prescribed,  be  permitted  to 
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demand,  receive,  or  recover,  by  suit,  such 
otlier  property,   and  remove  the  same,  u 
terms  of  limitation  atten<ling  the  right  by 
ward  owns  the  sa,)ie,  conflict  with  such  rem 
V.  7,  i  1.] 

Foreign  guardian  inelijriblc  to  appointment  as  s 
■will  not  be  permitted  to  collect  money  due  the  \v 
State,  10  Bull  106. 

§  6280.  Sale  of  personal  and  real  estate  o: 
One  application  for  sale  of  real  estate  bf  tw 
wards — Two  or  more  guardians  may  join.   The 

of  the  person  and  estate,  or  of  estate  only,  i 
power,  when  for  tlie  interest  of  the  ward, 
or  any  part  of  the  personal  estate  of  the  ^ 
whenever  necessary  for  the  education,  su 
payment  of  just  debts  of  any  minor,  or  fo 
charge  of  any  liens  on  the  real  estate  of  su< 
or  whenever  the  real  estate  of  such  minor 
ing  unavoidable  waste,  or  a  better  investm 
value  thereof  can  be  made,  and  the  cour 
satisfied  that  a  sale  thereof  will  be  for  the 
any  minor,  the  j)robate  court  by  which  a  pi 
the  person  and  estate,  or  of  the  estate  only, 
appointed,  may,  on  the  application  of  such 
order  the  real  estate  of  such  minor,  or  a  pai 
situate  in  this  State,  to  be  sold  ;  and  when 
son  is  such  guardian  for  two  or  more  min 
real  estate  is  owned  by  them  jointly,  or  in 
the  guardian  may  in  one  application  ask  f( 
of  the  interest  of  all  or  any  number  of  his 
such  real  estate;  and  where  different  pe 
guardians  of  minors  so  interested  jointly,  < 
mon,  in  the  same  real  estate,  such  guarc 
join  in  one  application  ;  and  on  the  hearing 
case,  the  court  may  authorize  the  sale  of  th 
of  one  or  more  or  of  all  such  wards,  as,  in 
tion,  it  may  deem  right  and  proper.    [56  v 

Personalty  can  be  sold  without  order  of  court,  4  I 
puardian  has  no  power  in  this  state  to  sell  the  real  ( 
ward  except  by  order  of  the  probate  court  in  a  proce 
erly  instituted  for  that  purpose :  certainly  no  powe 
away  even  for  public  use  and  perfect  the'  gift  bv  th 
and  delivery  of  a  deed.  :W  O.  S.  61.  Where  one  buvs  of 
notes  bearing  on  their  face  the  marks  of  a  trust  fur 
upon  inquiry;  and  if  he  buys  uuder  circumstances 
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they  were  sold  against  the  interests  of  his  ward  he 
from  the  guardian  who  misappropriates  the  proceeds 
40  O.  S.  87.  The  power  given  the  common  pleas  court 
)f  the  act  of  1816,  2  Chase  (935),  to  appoint  guardians 
and  to  sell  their  real  estate,  did  not  authorize  the 
I  the  lands  of  an  infant  feme  covert  upon  the  applica- 
husband.  36  O.  S.  549. 

er  to  sell  real  estate  does  not  exist  independent  of 
Mo.  13;  47  N.  Y.  21;  6  K.  I.  296;  6  Hill  (X.  Y.)  416;  14 
15;  18  Gratt  rVa.)  651,  see  30  Mich.  336;  35  la.  521;  19 
e  statute  must  be  strictlv  followed,  20  Cal.  352;  24  la. 
,  St.  120;  47  111.  278;  2  Pet.  (U.  S.)  157;  25  Mo.  584. 
i  of  ward's  real  estate  into  personal  does  not  alter 
lescent,  16  Bull  271. 

Petition  for  sale  of  real  estate.  Such  appli- 
•sale  of  real  estate  sl^all  be  by  petition,  which 
forth,  specifically :  First— The  value  and 
•  of  ail  personal  estate  belonging  to  such 
it  has  come  to  the  knowledge  or  posses- 
ich  guardian.  Second — The  disposition  made 
personal  estate.  •  Third — The  amount  and 
I  of  such  ward's  personal  estate,  if  any,  de- 
upon  the  settlement  of  any  decedent's  es- 
the  execution  of  any  trust.  Fourth — The 
ralue  of  the  real  estate  of  the  ward,  with  a 
b  description  of  such  real  estate.  Fifth — 
►unt  of  rent  received,  and  the  application 
Sixth — The  proposed  manner  of  re-invest- 
>roceeds  of  the  sale,  if  asked  for  that  purpose. 
-Each  item  of  indebtedness,  or  the  amount 
•acter  of  the  lien,  if  the  sale  is  prayed  for  the 
e  thereof.  Eighth — The  age  of  the  ward, 
id  with  whom  residing.  Ninth — If  there  be 
nal  estate  belonging  to  such  ward  in  poses- 
xpectancy ,  and  none  has  come  into  the  hands 
guardian  and  no  rents  Iwvo  been  received^ 
shall  be  stated  in  the  petition :  If  it  is  de- 
at  the  land  sought  to  be  sold,  or  any  part 
shall  be  laid  out  in  town  lots,  that  fact  shall 
land  the  reasons  therefor,  and  the  manner 
I  the  same  is  to  be  laid  out. 
}  of  petition.    26  O.  S.  636. 

f  petition,— [Title.]    Your  petitioner,  ,  represents 

tne  duly  appointed  and  aualified  guardian  of  , 

I  age  of years,  and  residing  with ,  at . 

never  was  any  personal  proper (]/,  say :]  That  no  personal 
ny  kind,  belonging  to  said  ward,  ever  came  to  the  pos- 
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session  or  knowledge  of  the  petitfoner.  [BtU  if  there  ex 
personal  estate,  then  say,  instead  of  the  above ;]  that  all  < 
sonal  estate  belonging  to  said  ward,  that  ever  came  t 
session  or  knowledge  of  the  petitioner,  consisted  of  [h 
it  generally;  as,  fanning  implements,  horses,  cattle,  noti 
bonds  and  mortgages,  state  stocks,  batik  stock,  c/c,  etc.],  t 

the  valne  of dollars.    That  the  petitioner  has  d 

said  estate  in  full  [or  if  in  part  only,  say,  to  the  amot 
dollars],  as  follows,  to  wit:  Expended  for  said  ward,  ir 

dollars ;  boarding, dollars ;  tuition,  books,  etc 

lars ;  in  payment  of  a  certain  mortgage  held  by , 

No.  — ,  in  Cincinnati,  Ohio, dollars ;  for  taxes  on 

dollars ;  paying  mechanics'  lien  thereon, doll 

of  any  other  general  expenditure]. 

That  there  is  no  personal  estate  of  said  ward  depen* 
the  settlement  of  any  decedent's  estate  or  the  executi 
trust,  nor  in  expectancy  [or  if  the  fact  be  otherwise,  in 

above,  say.  That  there  will  be  the  amount  of doll 

amount  not  yet  ascertained,  supposed  to  be  about  — 

coming  to  said  ward  from  the  estate  of ,  not  vet  i 

tied  :  or  such  an  amount  will  be  due  to  said  ward  from 
estate  in  the  hands  of ,  who  was  made  trustee  by  - 

That  said  ward  is  the  owner  of  the  fee  simple  [or  lif 
leasehold,  as  the  case  may  be]  of  the  following  describ 

tate,  situate  in county,  Ohio,  and  described  as  f 

wit:    [Here  describe  it  by  metes  and  bounds],  which  res 

worth,  annually, dollars  [or  if  wild  land,  say,  whi 

land,  and  yields  no  income]. 

That  the  petitioner  has  received dollars,  in  n 

all  the  real  estate  of  his  ward,  and  has  expended  th 

follows :    In  repairs.  dollars ;  taxes  on  real  estate 

lars  [etc.,  etc.,  as  the  fcLcts  are,  and  if  any  money  is  ren 
hand,  so  state,  and  the  amount;  or  if  all  the  lands  yield  m 
all,  say,  instead  of  the  above.  That  the  petitioner  has  re 
rents  whatever  from  any  of  said  ward's  real  estate]. 

That  the  sale  of  said  real  estate  is  necessary  for  th 
nance  and  education  of  said  ward  [or  if  it  is  proposed 
the  money  arising  from  the  sale,  say  or  add,  That  the 
believes  it  will  be  for  the  interest  of  said  ward  to  sel 
estate  and  reinvest  the  money  aristng  therefrom  in  (* 
loans  upon  mortgage,  or  otherwise)]. 

That  said  ward  is  indebted  to-[ for  necessaries  i 

in  the  sum  of dollars ;  to for  boarding, dolla 

for  tuition, dollars,  etc.] ;  [or  if  the  fact  be  so,  say,  T 

indebtedness  of  the  said  ward]. 

That has  a  lien  on  said  real  estate,  by  way  of  m< 

secure  the  sum  of dollars  now  due  [or  not  yet  due, 

may  l)e],  and  has  a  mechanics'  lie!i  for doUn 

accrued  in  the  lifetime  of ,  father  of  said  ward  [or 

exist,  say.  There  are  no  liens  upon  said  real  estate  to  t 
edge  of  the  petitioner]. 

[If  there  be  a  widow's  dower  on  the  land,  say:]  That  — 

of ,  has  a  dower  estate  in  said  lands. 

YDur  petitioner  therefore  prays  that  said [and  ?* 

indoiv,  or  persons  holding  liens;,  add  their  names]  may  be 
fendant  [or  defendants",  as  the  ease  may  be]  to  this'pet; 
there  be  a  widow  and  liniholdrrs,  add,  That  dower  mav  b 
said  widow  and  the  rights  and  liens  of  said  lienholde 
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and  that  your  petitioner  may  be  ordered  to  sell  said 
[and  %J  it  w  proposed  to  reinvest  the  money,  add,  and  to 
e  money  arising  therefrom  as  hereinbefore  proposed, 

other  proper  relief,  etc.]. ,  Guardian,  etc/ 

turn.] 

Notice  of  filing  petition,  etc.  Upon  such  pe- 
ngrfiled,  verified  by  the  oath  of  the  guardian, 
,  shall  order  the-  petitioner  to  give  notice  to 
,  to  the  husband  or  wife  of  such  ward,  and 
sons  entitled  to  the  next  estate  of  inheritance 
real  estate,  who  shall  be  defendants  to  the 
of  the  filing  and  demand  thereof,  and  the 
m  the  same  shall  be  heard,  in  such  manner 
court  shall  seem  reasonable  and  proper;  but 

ward  and  husband  or  wife  of  such  ward 
so  notified  or  made  defendants,  unless  the 
te  came  to  such  ward  by  devise,  descent  or 
»ift  from  an  ancestor,  and  if  such  ward  has 
ig  a  brother  or  sister  of  the  half-blood  and  of 
i  of  such  ancestor,*  or  their  legal  representa- 
id  in  such  proceeding  the  right  and  expec- 
lower  of  the  husband  or  wife  of  such  ward  in 
tnises,  may  be  released  in  the  manner  and 
;  treated  and  dealt  with  as  is  provided  in 
506  of  the  Revised  Statutes.  •  [86  v.  107.] 

order  as  to  notice.— [Title.]  This  drfy  came  the  said 

Q  of ,  and  filed  his  petition,  duly  verified,  asking 

!  of  the  real  estate  of  his  said  ward;  whereupon  it  is 

rt  ordered,  that  said shall  cause  notice  thereof  to 

said [and  also  to ,  (f  ffinr  be  a  hvsband  or  vufe, 

and ,  persons  entitled  to  next  estate  of  inheritance],' in 

rsonally,  or  if  that  cannot  be  done,  then  bv  leaving 

eof  at  their  usual  place  of  residence,  weeks  for 

e  the  day  of  the  hearing  of  said  ai)plication  to  sell 
<tate;  which  time  of  hearing  is  herebv  lixcd  by  the 
he day  of ,  189-,  at o'clock;  A.  M. 

notice  to  defendants.— To , , ,  and : 

hereby  notified  that  on  the day  of ,  Iso— , 

rdianof ,  filed  in  the  probate  court  of county, 

ition,  the  object  and  praver  of  which  is,  to  procure 

o  order  the  sale  of  the  real  estate  of  the  said ,  situ- 

;ounty  of ,  Ohio,  and  di'scribcd  as  follows,  to  wit: 

be  it  as  in  the  petition;  and  if  the  prayer  is,  to  rein  nut 
dd,  and  to  authorize  the  said  guardian  to  reinvest  the 
"re  state  ttie  )nanner  named  in  the  petition)]. 
lication  therefor,  will  be  lor  a  hearing  by  said  court. 

dav  of ,  189 — ,  at o'clock  A.  M.,  atVhich  tinif. 

show  cause  to  the  contrary,  an  order  will  be  asked  as 
in  said  petition. 

(Signed) ,  Guardian  of . 

is day  of ,  189—. 
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§  6283.  Henring  of  petition — Appraisers — S 
town  lots.  At  the  time  appointed  for  the  1: 
said  petition,  and  being  satisfied  that  tJ 
named  in  the  last  preceding  section  has,  be 
and  that  such  real  estate  ought  to  be  sold, 
shall  appoint  three  freeholders  of  the  < 
which  said  real  estate  shall  be  situated,  wh 
of  kin  to  the  petitioner,  to  appraise  said  re 
and  if  such  petition  seeks  to  have  the  lac 
part  thereof  laid  out  into  town  lots,  and 
finds  that  it  will  be  to  the  advantage  of  th 
have  the  sapae  done,  the  court  shall  also 
the  survey  and  platting  of  the  land  for  that 
[56v.  88,  g25;  52  v.  76,  g  2.] 

Judgment  and  order  to  appraise,  see  $  6155. 

f  6284.  Oath  of  appraisers,  Said  appraii 
take  an  oath  to  truly  and  impartially  appr 
real  estate  at  the  fair  cash  value,  which  oatl 
indorsed  on  the  certificate  of  their  appoin 
order  of  sale  issued  by  the  court.    [55  v.  54, 

Form  of  oath  of  appraisers. —The  state  of  Ohio, 

We,  ,  , ,  the  within  named  appraisers, 

sworn,  severally  saj^  that  we  will,  upon  actual  view  o 
ises  [if  dower  is  to  be  assigmd,  say,  houestlv  and  impart 
said  dower  therein,  and]  truly  and  impahiallv  apprai 
estate  at  its  fair  cash  value,  in  pursuance  of  the  or 
court. 


Sworn  to  and  subscribed  before  me  this day  of 

189—.  Probate  Ji 

Forin  of  appraisement  and  assignment  of  dower. — In  ol 
the  order  of  the  court  hereto  attai'hed,  being  first  d 
and  upon  actual  view  of  the  premises  therein  describ 
undersigned  appraisers,  do  [set  otf  and  assign  to  — 
etc.,  for  her  dower  estate  in  said  real  estate,  so  much 
Is  contained  within  the  following  bounds,  to  wit:  Ji 
particular  description,  by  metes  and  dowwcf^-;  or  say,  if  th 
we  do  find  that  a  division  thereof  can  not  be  mad< 
and  bounds,  and  do  therefore  set  oft"  and  assign  to  si 

and  for  her  dower  therein,  the  sum  of dollars  vea 

her  life,  that  being  one-third  of  the  clear  annual*  rei 
and  profits  of  said  real  estate.]  And  we  do'estimate  th 
value  of  said  real  estate  [encumbered  by  said  dower  S( 

at dollars. 

Signed  by  the  ai 

§6285.  Guardian  to  execute  additional  boi 
sale.    Upon  tiie  appraisement  of  said  real  estJ 
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led  by  said  appraisers,  the  court  shall  require 
irdian  to  execute  a  bond,  with  sufficient  free- 
jties,  at  least  two  in  number  in  addition  to 
;ipal,  payable  to  the  state  in  double  the  ap- 
alue  of 'such  real  estate,  with  condition  for 
iful  discharge  of  his  duties,  and  the  faithful 
and  accounting  for,  of  all  moneys  arising 
h  sale  according  to  law,  which  bond  shall  be 
il  to  that  given  by  the  said  guardian  at  the 
his  appointment;  and  no  court  shall  Ijave 
waive  the  giving  of  said  additional  bond,  nor 
ion  to  order  the  sale  of  such  real  estate  until 
3  shall  have  been  given.    [90  v.  293 ;  65  v.  54, 

:  report  of  appraisers,  see  also  under  g  6157. 

V  form  under  g  6150  to  *  and  continue.]  The  con- 
he  above  obligation  is  such  that  whereas,  the  above 
B.  was  hei-etofore  appointed  guardian  of  the  estate 

I  minor  child  of county,  Ohio;  and  wnicli  ap- 

;  the  8ai<l  A.  B.  accepted  and  'gave  bond  and  took  the 

ired  by  law. 

rhereas,  the  said  A.  B.  as  such  guardian  has  made 

n  to  the  probate  court  of county  for  an  oider 

rtain  real   estate  of  said  minor  which,  under  jjio- 

n  said  court  duly  had,  has  been  appraised  at  the  sum 

—dollars. 

hereas,  said  court  has  oi-dered  said  A.  B.  to  execute 

such  guardian  according  to  the  statute  in  such  cases 

provided, 
lerefore,  if  the  said  A.  B.  shall  faithfully  discharge 

as  guardian  of  the  aforesaid  X.  Y.  and' shall  faith- 
e  payment  and  account  for  all  moneys  arising  from 
according  to  law,  then  this  obligation  to  be  void ;  otlier- 
maln  in  full  force.  [Signed.] 

Bd  in  presence  of 

,  Order  of  sale  of  real  estate — private  sale  when 
out  in  town  lots.  Upon  such  bond  being  filed 
roved  by  the  court,  it  shall  order  the  sale  of 
il  estate,  at  auction,  for  not  less  than  two- 
■  the  appraised  value  thereof,  providing  in  the 
r  reasonable  notice  and  the  place  of  such  sale 
►unty  in  which  such  real  estate  shall  lie ;  and 
it  to  be  given  for  the  payment  of  the  purchase 
md  the  deferred  payments  of  the  purchase 
ihall  be  secured  by  a  mortgage  executed  by 
baser  on  the  real  estate  sold,  and  they  shall 
jrest  at  the  legal  rate  per  annum  frojn  the  day 
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of  sale,  payable  annually:  provided,  howeve] 
it  is  made  to  appear  to  such  probate  court  th 
be  more  for  the  interest  of  said  ward  to  sell  e 
estate  at  private  sale,  it  may  authorize  said  { 
to  sell  the  same  at  private  sale,  either  in  wh< 
parcels,  and  upon  such  terms  of  payment  as 
prescribed  by  the  court ;  and  in  no  case  sh 
real  estate  be  sold  at  private  sale  for  less  thai 
praised  value  thereof ;  and  if  the  petition  inc 
application  for  the  laying  out  into  town  lo 
land  to  be  sold,  or  any  part  thereof,  and  the< 
prove  the  survey  and  plat  made  for  that  par] 
court  shall  also  authorize  the  guardian,  on  \ 
his  ward,  to  sign,  seal,  and  acknowledge  th( 
that  behalf  for  record  according  to  law.  [( 
'i  28 ;  56  V.  88,  §  25 ;  52  v.  76,  U  1,  2,] 

J^  or  ms.— Order  for  public  or  private  sale  §6161. — Not 
I  r.loU.  Sale  of  land  without  giving  bond  not  void,  4S 
26  Id.  636;  16  Bull.  39. 21  Id,  98. 

^  6287.  Report  of  sale,  confirmation  and  dee< 
the  return  of  the  order  of  sale  issued  by  th 
such  guardian  shall  make  report  of  the  sale 
made;  \vhereupoii  the  court,  on  being  satis 
such  sale  was  fairly  and  legally  made,  shall 
the  same,  and  order  the  petitioner  to  execut 
of  conveyance  for  the  real  estate  so  sold,  v 
purchaser  securing  the  deferred  payments 
purchase  money  in  the  manner  prescribed  ii 
preceding  section.     [55  v.  54,  'i  29.] 

i^'>r»?«.— Report  of  sale;  when  no  sale  effectc 
of  re-ai)praisenient,  ^  6ir.2.  Conllrniation,  etc.,  ; 
^^«^ti2.  r>octrine  of  caveat  etnptor  ai)plies,  32  Ga.376; 
1  Neb.  25-1;  3  <).  S.  277:  13  l»a.  St.  124;  9  Wheat.  (U.  S, 
8  Mass.  162;  10  O.  S.  .^)r>7;  o2  Aui.  Dec.  463;  9  <Jal.  181. 

Form  of  order  of  confirmation.  [Title.}— Thifi  day  this  < 
on  to  be  heard,  upon  the  motion  of  the  petitioner  to  e 
sale  made  i»  obedieu'-e  to  the  order  heretofore  ma 
vx\<i}  ;  and  the  court  liuvinjr  carefully  examined  the  p 
of  petitioner  upon  said  order  of  sale,  and  rinding  tl 
matters  correct,  and  beinj,'  satistie<l  that  said  sale  was 
leirally  made,  it  is  ordered  that  the  same  be,  and  is 
proved  and  confirmed;  and  it  is  further  ordered,  thi 
petitioner  make  a  deed  of  said  real  estate  to  the  said 
[or  purchasers.]  of  all  the  ri^dit.  title  and  interest  of  ti 
in  and  to  said  lan<ls.  upon  the  said  purehaser  [or  pure 
ecu  ting  to  the  said a  mort^'a^sv  upon  the  premises 
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1  payments  of  the  purchase  money,  with  inierest  at 

lix  percentnm  per  aDnum,  payable  annually. 

i  further  ordered,  that  the  petitioner  pay  the  costs 

oceedings,  talced  at -dollars,  out  of  said  money 

said  land  was  sold,  within days,  and  in  default 

it  execution  issue  therefor  against  the  property  of 
J  upon  judgments  at  law. 

'8  deed.— Whereas,  heretofore,  to  wit :  on  the day 

-, .  the  duly  appointed  and  qualified  guardian  of 

>r,  filed,  as  such  guardian,  in  the  probate  court  of 

io,  being  the  court  by  which  he  was  so  appointed,  a 
linst  his  said  ward,  asking,  upon  legal  cause  therein 
r  an  order  to  sell  the  following  decsribed  real  estate, 

0  said  ward  in  fee  simple,  [or  for  life,  or  otherwise,  as 
be,]  situate  in  the  county  of ,  Ohio,  that  is  to  say, 

e  the  real  estate  by  metes  and  bounds,  etc]  And  whereas, 
—was  duly  notified  of  the  pendencv  of  said  petition, 
jects  and*  prayer  therein.    And  whereas,  upon  pro- 

ily  had  thereon  in  said  court,  it  was,  on  the day 

).,  189— ,  by  said  court  ordered  that  the  said shniild 

sell  said  real  estate  according  to  law,  at  public  vendue, 

g days  notice  of  the  time  and  place  of  such  sale. 

as,  the  said ,  in  accordance  with  said  order,  made 

t  the  door  of  the  court  house,  [or  on  the  premises,  if 

the day  of ,  A.  D.,  1^9—,  to ,  for  the  sum 

Birs,  he  being  the  highest  and  best  bidder  therefor, 
ingmore  than  two-thirds  the  appraised  value  thereof. 

IS,  the  said made  return  of  his  said  proceedings 

said  court,  and  the  said  court  having  carefully  ex- 

;  same,  on  the day  of  ,  A,  D.,  181t— ,  finding 

rrect,  did  approve  and  confirm  the  same,  and  ordercci 
-  to  make  a  deed  of  said  real  estate  to  the  purchaser 

jrefore,  be  ir  known,  that  by  virtue  of  the  powers 

n  the  said ,  by  law,  as  guard iau  as  aforesai<l  of 

-,  and  by  virtue  of  the  powers  and  authority  ^ivin 
the  proceedings  and  orders  aforesaid,  and  in  coiisid- 

lie  said  sum  of dollars,  by  the  said paid,  and 

lording  to  law,  to  be  paid  to  the  said ,  as  guard- 
Id,  the  said  ^ has  bargained'  and  sold,  and  does 

and  convey  unto  the  said ,  his  heirs  and  assigns 

the  right,  title,  interest,  claim  and  demand  of  the 
,  law  and  equity,  in  and  to  the  real  estate,  lands  and 
above  described. 

iud  to  hold  the  same  to  him,  the  said  ,  his  heirs 

forever,  in  as  full  and  as  ample  a  manner  as  the  said 

said  ,  as  guardian  aforesaid,  might,  could,  or 

nvey  the  .same. 

5s  wnereof,  the  said ,  as  guardian  as  aforesaid,  has 

lis  hand ,  this day  of ,  A.  D.  18'J— . 

Guardian  of . 

of  Ohio, county,  ss : 

e,  the  undersigned,  a  notary  public  [or  justice  of  the 
ler  officer  authorized  to  take  the  acknoiric(lam€nt!i  of  deeds],. 

came  the  above  named  ,  an<l  acknowledged  the 

he  foregoing  deed  to  be  his  voluntary  act  and  deed, 

1  of  the  said . 


^  028S-6289       .  guardian  and  ward. 

Witness  my  hand  and  official  seal,  this day  oi 

189-. 

(Signed.)  -  

Not.  Pub. ( 

^  6288.     Ouardian^s  compenBation.     Every 

shall  be  allowed,  by  the  court  settling  his 
the  aniount  of  all  his  reasonable  expenses 
in  the  execution  of  his  trust ;  and  also  such 
sation  for  his  services  as  the  court  shall  deei 
able.    [55  V.  54,  g  30.] 

See  vS  6188.  Loss  through  ignorance  when  acting  ir 
does  not  depi'ive  guardian  of  all  compensation,  12 
15  Pick.  471;  (55  N.  C.  265;  11  Vt.  122;  84  Ala.  442;  3  Jc 
29  Ga.  758;  32  Me.  159;  46  Pa.  St.  847;  46  Vt.  678;  23 
Gratt  ( Va.)  608.  21  Bull  361. 

^6289.  Effect  Of  Ms  settlement  with  court- 
such  settlement.  The  settlement  made  in  tl: 
court  of  the  accounts  of  a  guardian  shall  b( 
tween  him  and  his  ward  unless  an  appeal 
therefrom  to  the  court  of  common  pleas  in 
ner  provided  by  law,  saving,  however,  to  si 
guardians  during  the  minority  of  his  ward, 
such  ward,  at  any  time  within  two  years  i 
ward  shall  arrive  at  full  age,  the  right  of  op< 
reviewing  such  settlements  for  fraud  or 
mistake  by  civil  action  in  the  court  of 
pleas  of  the  county  in  which  such  settlei 
made,  or  the  county  where  such  former  guai 
reside  when  the  petition  is  filed  at  the  opt 
plaintiflf  in  such  action.     [91  v.  52  ;  55  v.  54, 

Foi-m  of  journal  entnj  of  confirmation  of  accounts.    [ 

Notice  of  the  filing' of  the  accounts  of ,  as  guar 

heretofore  filed  for  partial  [or  finalj  settlement,  haviu 

giveu  by  publication  in ,  a  newspaper  of  this  co 

posting  the  same  upon  the  door  of  the  court  ho 
county],  and  this  day  being  the  day  named  therein  f< 
of  said  accounts,  the  same  this  day  came  on  to  be  '. 
no  exceptions  thereto  being  filed,  the  court  careful! 
the  same,  and  finding  them  in  all  things  true  and  > 
ordered  that  the  same  be  and  they  are  hereby  coi 
settled. 

And  the  court  do  further  find,  that  there  is  in  sale 

.  hands,  a  balance  of dollars,  of  said  ward's  mo 

on  final  scitlcmcnt,  add  which  he  is  hereby  ordered  to 
,  or  whomsoever  is  entitled  thereto.] 

Or  if  there  be  exceptions  filed  and  overruled,  begin  at  t) 

Upon  the  accounts  and  exceptions  thereto  filed 
having  heard  the  testimony,  and  the  court  being  i 
in  the  premises,'-'  do  find  the  said  exceptions  are  nol 
but  that  said  account  is  true  and  correct,  whereupon  i 
that  the  same  be  and  they  are  hereby  confirmed  i 
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mrt  further  find,  that  there  is  remainiBj?  in  the  hands 

urdian,  a  balance  of dollars  of  his  ward's  money  ; 

Inal  settlement,  add,  which  he  is  hereby  ordered  to  pay 

ver  is  entitled  thereto.] 

exceptions  are  aUoioed,  proceed  as  in  the  last  form  to  the  ■■% 

y ' 

that  the  exceptions  are  well  taken,  and  they  are  there- 
ad  ;  and  the  court  do  further  find,  that  in  r\\  else,  the 
ats  are  true  and  correct ;  whereupoD  it  is  ordered  that 
objected  to  in  said  exceptions  be  not  allowed  in  said 
md  that  in  all  things  else  the  same  be  and  they  are 
ifirmed  and  settled.  And  the  court  further  find  that 
smaining  in- the  said  guardian's  hands  a  balance  of 
s  of  his  said  ward's  moneys ;  [if  on  final  settlement,  con- 
ore.] 

mt  final  unless  appealed  from,  32  O.  S.  18.  Sureties 
by  settlement,  44  0. 8.  339.  Their  liability  not  affected 
ion,  35  O.  S.  550,  see  6269  n.  Effect  of  statute  of  liniita- 
settlement,  5  Bull  753.  Liability  of  substituted  surety. 
.  Upon  closing  his  final  account  in  the  probate  court, 
t  being  due  his  ward,  the  guardian  induced  her  to  sign 
)r  the  money  as  though  paid,  agreeing  to  be  responsi- 
for  said  amount  with  interest.  It  was  held  an  action 
aaintained  upon  such  agreement  by  the  ward  and  the 
lly  due  from  the  guardian  recovered  without  in  .xiy 
ng  or  reviewing  the  accounts  which  had  been  settled 
bate  court.  28  O.  S.  157. 

.  Foreign  minors  and  guardians;  their  rights 
ate.  Sale  of  their  lands.  Additional  security, 
living  out  of  this  state  and  owning  lands 
he  same  shall  be  entitled  to  the  benefit  of 

and  guardians  of  minors  residing  out  of  this 
to  have  been  appointed  according  to  the  laws 
ate  or  territory  where  they  may  reside,  shall 
e  right  to  bring  and  maintain  actions  and 
the  collection  of  judgments,  rendered  in  such 
their  favor,  in  the  same  manner  and  to  the 
tent  that  they  could  do  if  they  had  been  ap- 
under  the  laws  of    this  state,  upon  giving 

for  the  costs  which  may  accrue  in  such 
in  the  same  way  other  non-residents  are 
to  do  under  the  laws  of  this  state.  All  appli- 
I6r  the  sale  of  real  estate  by  guardians  of 
i^ho  live  out  of  this  state  shall  be  made  in  the 
n  which  the  land  is  situate ;  or,  if  situate  in 
mties  than  one,  then  in  one  of  the  counties 
I  a  part  of  such  real  estate  is  situate ;  and  ad- 
security  shall  be  required  from  such  guardian 
iians,  when  deemed  necessary,  and  such  as 
approved  by  the  probate  court  of  the  county 
I  such  application  is  made.     [55  v.  54,  §  32.] 
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^  6291.  Settlement  by  executors,  administra 
of  guardians.  How  enforced.  When  any  guai 
died,  or  may  hereafter  die,  or  shall,  by  reas 
sanity  or  other  incompetency,  be  placed  und( 
ianship.  before  the  settlement  in  court  of  h 
guardianship  account,  it  shall  be  the  duty  o 
ecutor,  administrator,  or  guardian,  of  such 
or  incompetent  guardian  to  settle  said  accou] 
same  manner  as  such  guardian  ought  to  ha 
and  any  person  having  an  interest  in  the  S€ 
of  such  account,  or  the  court  by  which  such 
w'as  appointed,  of  its  own  motion,  may,  by  c: 
be  issued,  returned,  and  proceeded  upon  i 
to  the  provisions  of  law  which  may  then  b( 
ior  the  settlement  of  decedent's  estates,  con 
settlement  to  be  made  by  the  administrate 
tor,  or  guardian  of  such  deceased  or  inc( 
person  as  aforesaid.  The  executor,  adminis 
guardian  making  such  settlement  shall  be 
such  compensation  for  the  same  as  the  cc 
wiiich  the  settlement  is  made  shall  deem  re: 
[84  V.  204  ;  55  v.  54,  i  33.] 

The  settlement  by  the  administrator  of  The  decease 
is  the  same  in  etfect  as  if  made  by  the  guardian  hi 
S.  345 ;  ^  G175  a ;  35  O.  S.  550 :  42  O.  S.  549,  under  g  6289. 

§6292.  Marriage  no  disqualification  for  fenu 
Ian.  The  marriage  of  a  woman  shall  not  c 
her  to  act  as  guardian  whether  such  raarrij 
before  or  after  lier  appointment  and  qua 
and  all  her  acts  in  such  capacity  shall  have 
validity  as  though  she  were  unmarried,  [i 
50  V.  88, 1 34.] 

Under  the  former  statute  marriage  determined  th( 
ship  of  a  woman,  19  Bull  106. 

I  6293.  Wards  may  be  bound  out  upon  a] 
probate  court.  The  guardian  of  a  female  und 
years  of  age  or  a  male  under  fourteen  yea: 
may,  if  it  be  necessary,  bind  such  minor  to 
able  person,  until  such  minor  shall  arrive  a 
of  twenty-one  if  a  male  or  eighteen  if  a  femu 
a  shorter  period,  but  no  such  indenture  sha 
cuted  unless  the  probate  court  appointing  si 
dian  shall  first  approve  such  binding  and  t 
and  conditions  of  the  indentures,  and  evide 
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1  by  a  certificate  under  the  seal  of  the  court, 
I  upon  the  indentures.     [56  v.  88,  §  5.J 

18-3135. 

' indenture  to  bind  otU  a  ward.—  »    r*    ion 

I  of  agreement  made  this day  of ,  A.  D, ,  18^— » 

\,ween ,  as  guardian  of ,  a  male  [or  female]  miuor 

of years,  on  the day  of ,  A.  D.,  189—,  [the 

be  specified  as  near  as  can  be,  because^  as  to  the  time  of  ser- 
e  here  jmmed  vxUl  govern  as  being  the  true  age,  wliether  it  is 

and witnesseth,  that  the  said ,  as  guardian  as 

-hereby  binds  the  said untd  the  said ,  until 

—  shall  arrive  at  the  age  of  twenty-one  years,  [or  eign- 
r,  as  the  case  may  be;  or  if  for  any  slwrter  peruxl,  name 
umber  of  years  that  is  agreed  upon  or  the  age  up  to  which 
s  agreed  to  be  bound,]  to  learn  the  art  of  a  stone  cutter  [or 

't  or  bushieds  is  agreed  upon] ;  and  the  said ,  a-s  guard- 

resaid,  [or  if  it  be  agreed  that  fie  is  to  be  individually  lia- 
nstead  of  '' as  guardian  as  aforesaid,''  individually]* 

venants  and  agrees  with  said ,  that  the  said  -; — 

fully  serve  the  said ,  and  worlc  under  his  direction 

ployment  aforesaid,  during  the  term  aforesaid,  and 
imself  in  a  proper,  becoming  and  respectful  manner 
XQ  said ,  and  obey  all  his  reasonable  requests  and 

g  said hereby  covenants  and  agrees  with  the  said 

Lardian  as  aforesaid,  that  he  will  this  day  [or  if  another 
d,  when  the  minor  is  to  commence  the  service,  say,  on  th& 

I ,  A.  D.  189—]  receive  the  said into  his  service 

rm  and  for  the  purposes  aforesaid,  and  that  he  vvill^ 
and  in  good  faith,  teach  or  cause  him  to  be  taught 
d  mysteries  of  the  trade  of  stone  euMing  [or  such  oilier 

art  as  is  agreed  upon],  so  that  said shall  be  as  thor- 

structed  and  learned  therein  as  his  capacity  will  per- 

will  send  said  to  a  common  school  for  at  least 

eks  in  each  school  year  during  his  apprenticeship  after 

—  is  eight  years  of  age  and  at  the  expiration  of  the 
of  service,  will  furnish  said with  a  new  bible 

food  suits  of  wearing  apparel ;  [and  if  any  money  or 
freed  to  be  paid  to  the  minor,  say,  and  will  pay  the  said 

im  of dollars,  or  will  give  the  said a  set  of  good 

d  trade,  etc.,  at  the  expiration  of  the  term  aforesaid^ 

/  other  agreement  between  the  parties.] 

leas  whereof,  we  have  hereto  set  our  hands. 

Guardian  of . 

f  approval  of  court.    [Title,] 

y  came  the  said ,  guardian  of ,  and  produced 

irt  articles  of  indenture  duly  made  and  executed  on 

ay  of ,  A.  D.  189~,  by  the  said ,  as  guardian  as 

and  the  said ,  whereby  the  said is  bound  unto 

— ,  and  upon  the  terms  and  covenants  in  said  indent- 

d,  and  the  court  being  satisfied  that  said is  a 

rsori  for  the  purposes  aforesaid,  and  that  the  terms  and  * 
of  said  indenture  are  legal,  proper  and  Just,  the  person, 
and  covenants  aforesaid  are,  by  the  court,  nereby 
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^'orm  of  judge's  certificate.— The  state  of  Ohio, ( 

I, ,  probate  judge  ol county,  Ohio,  hereby  c 

on  the  day  of ,  A.  D.  189—,  the  probate  coi 

county  examined  the  indenture,  hereto  attached,  an 
the  terms  and  covenants  therein,  as  also  — — ,  as  a  su 

son  to  whom  to  bind  the  said ,  as  will  fully  app 

records  of  said  court. 
[L.  s.l  Witness  my  hand  and  the  seal  of  said 

day  of ,  A.  D.  189—. 

,  Probate  Ji 

^  6294.  Belease  of  wards  tax  title  by  gr^ardii 
of  tender  of  deed.  When  any  minor  has  titl 
real  estate  by  tax  title  only,  the  guardian 
minor  may,  if  he  deem  it  advisable,  by  deed  < 
and  quit  claim  convey  such  minor's  interesi 
to  the  person  entitled  to  redeem  such  rei 
upon  receiving  from  such  person  the  full  amc 
for  such  tax  title  with  the  penalty  and  in 
lowed  by  law  in  that  behalf ;  and  if  any  such 
shall  tender  such  deed  to  the  person  so  ei 
redeem  such  real  estate,  and  such  person  shi 
to  accept  the  same  and  pay  as  aforesaid,  sue 
in  any  proceeding  thereafter  instituted  to  r< 
recover  such  real  estate  shall  not  recover  a 
Y.  265,  ?  1,  2.] 

^  6295.  Power  of  guardian  to  lease  for  th: 
A  guardian  of  the  person  and  estate,  or  of  t 
only,  of  any  minor  may  lease  the  real  esta 
ward  for  any  term  not  exceeding  three  yean 
extending  beyond  the  minority.     [69  v.  65, 1 

18  Pa.  St.  9;  58  N.  Y.  185;  47  Am.  Dec.  41;  15  III.  62, 
53Pa.  St.  500:  25  Wis;  646.  Terminated  on  ward's 
majoritv,  etc.,  16  Mass.  443;  6  Paige  390  or  at  his  deal 
594";  10  feast.  494. 

^  6296.  Power  to  lease  for  fifteen  years  to  i 
erty  from  sale.  Such  guardian  may  also  leas< 
estate  of  his  ward  for  any  term  not  exceedii 
years,  although  such  term  extend  beyond  tl 
ity,  whenever  the  court  appointing  him  sha 
application,  find  that  such  lease  will  be  tc 
vantage  of  the  ward,  and  is  necessary  to  se 
improvement  of  the  real  estate  and  to  in( 
rents,  and  that  such  increase  is  needed  for 
port  and  education  of  his  ward  or  to  pay  his  1 
or  any  liens  on  or  claims  against  his  estate, 
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1  lease  a  sale  of  real  estate  for  these  purposes 
prevented.    [73  v.  207,  ?  1,  3.] 

7.  Petition  for  lease.  Such  application  shall  be 
tioD,  which  shall  contain  a  description  of  the 
ate  and  a  particular  statement  of  its  value  and 
lie  of  all  other  property  or  effects  of  the  ward, 
1  income  and  expenses,  a  detailed  statement  of 
)rovements  proposed  and  the  liabilities  or  ex- 
>{  support  and  education  to  be  provided  for, 
tof  the  real  estate  as  it  is,  and  the  probable  in- 
oi  rent  if  the  improvements  are  made,  the 
intended  to  be  used  in  making  the  improve- 
md  the  proposed  terms  and  time  of  the  lease ; 
ch  other  facts  as  shall  be  pertinent  to  the 
n  wliether  the  authority  for  making  the  lease 
be  granted.    [73  v.  207,  ?  2.] 

8.  Who  may  unite  in  application  and  prooeedings 
.  In  such  application  the  guardian  may  act 
alf  of  two  or  more  wards,  and  two  or  more 
ms  of  different  wards  may  unite,  when  all  the 
are  jointly  or  in  common  interested  in  th^ 
ate,  and  the  same  rules  shall  apply  as  to  par- 
d  notice  as  in  application  for  sale  of  real  es- 
tnd  on  the  hearing  the  court  shall  appoint 
disinterested  freeholders  of  the  county  in 
the  real  estate  is  situate,  who  are  not  of  kin  to 
itioner,  to  view  the  premises  and  report  under 
leir  opinion  of  the  probable  cost  of  the  im- 
lents  proposed,  whether  the  same  and  the 
^d  lease  would  be  for  the  best  interest  of  the 
r  wards,  and  if  so  upon  what  terms  the  lease 
be  made,  and  the  report  shall  be  returned  on 
re  a  day  named  in  the  order  for  the  final  hear- 
bhe  case.    [73  v.  207,  §  3,  5,  6.] 

9.  Hearing  and  orders  thereon.  On  the  final 
?,  if  the  report  of  the  freeholders  be  in  favor 
lease,  and  the  court  be  of  opinion  that  it  will 
le  advantage  of  the  ward  or  wards  to  improve 
ise  the  real  estate,  and  that  such  lease  is  nec- 
to  secure  the  improvements  and  increase  the 
ind  that  such  increase  is  needed  for  the  sup- 
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port  and  education  of  the  ward  or  wards,  oi 
his  or  their  liabilities  or  liens  or  other  claims 
his  or  their  estate,  and  that  by  such  lease  j 
real  estate  for  any  of  these  purposes  may 
vented,  the  court  shall  make  an  order  ant 
the  lease  to  be  made  on  such  terms  and 
manner  as  the  court  shall  think  proper.     [7 

^  6300.  How  improvements  may  be  made, 
lease  made  in  pursuance  of  such  order,  it 
provided  that  the  improvements  shall  be  i 
the  tenant  as  part  of  the  rent,  or  by  the  g 
either  out  of  the  rent  or  other  means  of  the 
w^ards,  as  the  court  may  have  directed.    [7 

^  6301.  When  lease  extending^  beyond  mil 
termines — Lien  of  tenant  for  improvements.  A 
made  by  a  guardian  to  extend  beyond  the  : 
shall,  nevertheless,  determine  when  the 
there  be  but  one,  arrives  at  full  age,  or  if  m 
one,  when  all  of  them  arrive  at  full  age,  un] 
ward  or  wards  then  confirm  the  same;  and 
of  the  death  of  the  w^ard,  if  there  be  but  one, 
of  them,  if  more  than  one,  the  lease  shall 
termine,  unless  the  legal  representatives 
ward  or  wards  confirm  the  same ;  if  there 
than  one  ward,  and  some,  but  not  all  die,  t 
shall  continue  till  the  survivor  or  survivo 
full  age;  and  when  such  lease  is  determinec 
son  of  the  death  or  majority  of  the  ward  o 
the  tenant  shall  have  a  lien  *on  the  premises 
sum  or  sums  expended  by  him  in  pursuant 
lease  in  making  improvements  and  for  whi 
pensation  shall  not  have  been  made,  eithe: 
rent  or  otherwise.    [73  v.  207,  §  1.] 

Power  of  guardian  to  improve  real  estate.  See  631c 
§  6301-1.  Power  to  lease  real  estate  for  petr 
or  natural  gas  purposes.  A  guardian  of  the  pe 
the  estate,  or  of  the  estate  only,  of  any  mino 
lunatic,  idiot,  or  imbecile,  may  lease  the  real 
his  ward,  or  of  said  lunatic,  idiot  or  imbecil 
troleum  oil' or  natural  gas  purposes,  or  ei 
such  period  of  time  not  exceeding  ten  yean 
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iorized  by  the  probate  court  appointing  such 
,n.     t87v.l62.] 

—2.  Petition  therefor.  Before  executing  such 
id  guardian  shall  file  his  petition  for  authority  to 
hie  same,  in  the  probate  court  appointing  him, 
petition  shall  contain  a  description  of  the  real 
ought  to  be  so  leased,  a  particular  or  [and]  de- 
tatement  of  the  terms,  time  and  conditions  of 
posed  lease,  and,  as  near  as  may  be  the  net  an- 
tue  thereof  to  said  ward.  In  cases  where  it  is 
to  lease  the  real  estate  of  a  lunatic,  idiot,  or  im- 
br  said  purpose  said  guardian  shall  also  set  forth 
etition  the  number,  names,  ages  and  residences 
e  who  have  the  next  estate  of  inheritance  of 
rd,  all  of  whom,  as  well  as  the  ward,  shall  be 
efendants,  as  in  other  cases.  [87  v.  162.] 
-3.  Notice  of  Hearing.  On  filing  the  petition, 
f  the  filing  thereof,  and  its  object  and  purport, 
the  time  of  hearing  of  the  same  in  said  court, 
I  given  the  ward  and  all  other  defendants  in  the 
anner  as  in  proceedings  in  said  court  to  sell 
[  estate  of  a  minor.  [87  v.  162.] 
—4.  Court  to  prescribe  terms,  etc.  Upon  the  final 
;  if  the  court  is  satisfied  from  the  evidence  that 
)e  for  the  best  interests  of  said  ward,  and  the . 
of  the  petition  is  granted,  the  court  may  pre- 
he  terms,  covenants,  conditions  and  stipula- 
the  lease  either  in  accordance  with  those  set 
1  the  petition  or  otherwise;  and  such  lease, 
5  made  by  said  guardian  shall  be  by  him  re- 
to  said  court,  and  shall  not  take  efl'ect  until 
16  is  approved  and  confirmed  by  said  court. 
>2.] 

-5.  Power  to  lease  real  estate  for  ten  years  for 
^ozposes.  Xhe  guardian  of  the  person  and  estate, 
e  only,  of  any  minor,  may  be  authorized  by  the 
i  court  of  the  county  in  which  the  lands  are 
1,  to  lease,  upon  such  terms  and  for  such  period 
,  not  exceeding  ten  years,  any  lands  in  such 
belonging  to  such  ward,  supposed  to  contain 
r  the  purpose  of  mining  for  and  removing  the 
nd  if  said  period  of  ten  years  extend  beyond 
lority  of  such  ward,  it  shall  then  terminate  as 
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to  such  ward  unless  such  ward  confirms  th€ 
[87  V.  223.] 

g  6301.— 6.  Petition ;  time  for  hearing.  Upon  th 
of  such  petition,  the  court  shall  fix  a  time  for  1 
the  same,  which  shall  not  be  less  than  five  nc 
than  fifteen  days  from  the  filing  thereof,  an 
order  the  petitioner  to  give  notice  in  writing 
ward,  who  shall  be  defendant  to  said  petition, 
filing  and  prayer  thereof,  and  the  time  the  sai 
be  heard,  which  notice  shall  be  served  not  let 
five  days  before  the  hearing,  and  he  shall  re 
the  court  a  copy  of  said  notice,  stating  the  ti 
manner  of  service  thereof.    [87  v.  223.] 

§  6301—7.  Land  to  be  viewed  by  disinterested  free! 
A  t  the  time  appointed  for  the  hearing  of  the  pet 
the  court  find  that  it  will  be  to  the  advantage 
w^ard  to  lease  the  lands  as  prayed  for  in  the  p 
said  court  shall  appoint  three  disinterested  free) 
of  the  vicinity,  who  are  not  of  kin  to  the  peti 
to  view  such  lands  and  report  in  writing  to  th 
their  opinion  as  to  the  prospects  of  their  con 
coal,  and  in  what  quantity,  and  the  terms  upon 
it  would  be  advantageous  to  said  ward  to  lea 
lands  for  mining  said  coal,  and  before  enterin: 
the  discharge  of  their  duties  under  this  act,  sa 
holders  shall  take  an  oath  to  faithfully  and  impi 
discharge  such  work.    [87  v.  223.] 

§6301— «.  Probate  court  to  order  lease.  Upon  the 
of  said  freeholders  being  returned  to  and  filed  wi 
court,  if  said  court  shall  be  satisfied  that  it  wii 
the  advantage  of  said  ward  to  lease  the  lands  f( 
mining  purposes,  such  court  shall  order  such 
ian  to  lease  the  same,  upon  such  terms  as  sai< 
may  direct,  which  shall  not  be  less  favorable 
ward  than  those  reported  by  the  freeholders. 
223.] 

§  6301—9.  Royalty ;  report  of  by  guardian ;  bom 
cover.  The  guardian  shall,  within  six  months  a1 
receipt  of  the  first  royalty  under  such  lease,  re 
the  court  the  amount  thereof,  and  the  court  sha 
fix  a  bond  which  will  cover  the  royalty  froi 
lease,  and  the  court,  may,  at  any  time  he  ma; 
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lid  insufficient  to  secure  tiie  same,  increase  the 
r  require  new  bond.  [87  v.  223.] 
l-io.  Change  in  terms  of  leasing.  If  the  guardian 
le  unable  to  lease  the  lands  upon  the  terms  or- 
be  may  report  the  fact  to  the  court,  and  the  court 
I  its  discretion,  change  the  terms  of  leasing, 
t  below  the  customary  royalty  in  the  vicinity 
lands.    [87  v.  223.] 

I— 11.  Lands  owned  in  conunon  by  minors.  Where 
ne  person  is  guardian  of  two  or  more  minors 
glands  in  common,  said  minors  may  be  joined  as 
mts  in  the  same  petition,  or  if  such  minors, 
ifFerent  guardians,  such  guardians  may  unite 
same  petition  under  this  act.  [87  v.  223.] 
I  a.  Guardian  of  minor,  drunkard,  lunatic,  idiot  or 
9  may  borrow  money  and  mortgage  real  estate  of 
certain  cases.  That  in  any  case  w^here  at  the 
iy  person  may  have  been  or  may  be  adjudged 
imbecile,  or  insane,  there  exists  one  or  more 
ges  or  judgments  that  are  a  lien  on  the  real  es- 
such  person  so  adjudged  idiotic,  imbecile,  or 
or  where  there  are  valid  debts  due  from  such 
3d  idiot,  imbecile  or  insane  which  may  l)e 
against  the  estate  of  any  such  person,  which 
require  the  sale  of  his  real  estate  to  pay  the 
ir  where  repairs  or  improvements  may  be  for 
nefit  of  said  estate,  or  where  real  estate  may 
ascended  or  been  devised  or  may  hereafter  de- 
r  be  devised  to  a  minor  or  minors,  or  to  a  per- 
iudged  idiotic,  imbecile,  lunatic  or  drunkard 
is  liable  for  the  payment  of  any  debts,  legacy 
Lcies  or  on  which  one  or  more  mortgages  or 
nts  may  exist  that  are  a  lien  on  the  said  real 
the  guardian  of  such  person  may  borrow 
and  mortgage  the  real  estate  of  such  ward  or 
t  thereof  to  pay  such  mortgage,  debts,  legacies, 
igments,  and  such  additional  sum  as  shall  by 
irt  be  deemed  necessary  to  make  any  needed 
and  improvements  on  said  real  estate.    [89  v^ 

L  b.  Petition  therefor ;  what  to  contain.  The  guard- 
posing  to  so  borrow  money  shall  file  in  the  pro- 
urt  in  which  he  was  appointed  such  guardian. 
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a  petition  describing  the  teal  estate  so  encui 
and  also  all  the  real  estate  of  such  ward,  and 
the  nature  and  amount  of  the  emcumbrances  t 
when  the  same  became  due  or  will  become  c 
the  rate  of  interest  thereon ;  and  also  the  amo 
character  of  all  valid  debts  due  from  such  -^ 
whom  due,  when  the  same  will  become  due  or 
due  and  the  rate  of  interest  thereon,  the  necei 
and  character  of  any  repairs  and  improveme] 
also  the  amount  required  for  said  repairs  audi] 
ments,  together  witn  a  statement  of  said  war 
aonal  property  and  the  income  from  such  ] 
property  and  from  said  ward's  real  estate ;  a 
stating  the  amount  probably  necessary  to  n 
said  ward  and  his  family,  and  the  names,  a; 
residence  of  said  ward  and  next  of  kin  residin 
state,  including  the  wife  or  husband  of  sue' 
and  all  persons  holding  liens  on  said  real  esta1 
whom  shall  be  made  defendants,  and  be  no 
the  pendency  and  prayer  of  such  petition  in  s 
as  said  court  shall  direct,  and  a  statement  of  tl 
acter  of  the  imbecility  or  insanity  of  such 
whether  temporary  or  confirmed  — and  its  < 
and  such  other  facts  as  may  be  pertinent  to  t! 
tion  whether  such  money  should  be  borrowe 
praver  that  he  be  authorized  to  mortgage  so 
-said  ward's  lands  as  may  be  necessary  to  seci 
loan ;  provided,  that  before  the  court  shall  m 
order  authorizing  the  guardian  to  so  mortgage  e 
estate  for  the  purpose  of  borrowing  any  m 
make  any  repairs  or  improvements  as  here 
provided,  he  shall  appoint  three  disinterested  f 
ers,  whose  duty  it  shall  be  fully  to  investij 
question  as  to  the  necessity  for,  and  the  adv 
of  making  said  repairs  or  improvements,  ; 
probable  cost  thereof,  and  report  the  sam< 
court  under  oath.    [89  v.  173.] 

§  6301  c.  Proceedings  npon  filing  of  petition.  Tj 
filing  of  such  petition,  the  same  proceedings 
had  as  to  pleadings  and  proof  as  are  had  on  pel 
a  guardian  to  sell  the  real  estate  of  a  minor 
173.] 

§  6301  d.   Amount  to  be  borrowed,  etc.   TJyon 
hearing,  if  it  shall  appear  to  said  court  to  bi 
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ierests  of  the  estate  of  said  ward  that  the  prayer 
petition  be  granted,  the  oourt  shall  lix  the 
b  necessary  to  be  so  borrowed,  and  direct  what 
f  said  ward  shall  be  encumbered  by  mortgage 
re  the  same,  and  an  order  shall  issue  to  such 
,n,  directing  him  to  ascertain  and  report  to  the 
tie  rate  of  interest  and  time  for  which  he  can 

said  amount  so  found  necessary  to  be  bor- 

[89  V.  173.] 
,e.  Acceptance  and  confirmation  of  report  and 
If  such  report  and  the  terms  proposed  shall 
sfactory  to  said  court,  the  same  may  be  ac- 
and  confirm  ed^  and  said  guardian  be  author- 
d  ordered  as  such  guardian  to  exeftute  a  note 
IS  for  said  amount,  and  to  execute  a  mortgage 
lands  so  designated,  and  such  mortgage  shaii 
ood  and  valid  lien  on  such  lands,  and  said 
\XL  shall  in  no  way  be  personally  liable  for  the 
it  of  such  sum  so  borrowed,  or  any  part  thereof; 
!h  lands  solely  shall  be  held  and  bound  there- 
l  said  court  snail  direct  the  distribution  of  said 
nd  said  guardian  shall  report  to  s^id  court  for 
roval  the  execution  of  said  notes  and  mort- 
Qd  his  distribution  of  said  fund.     [89  v.  173.3 

OF  LUNATICS,  IDIOTS  AND  IMBECILES.* 

3.     Guardian  for  idiot,  imbecile  and  lunatic — Who 
beoile.    The  probate  court,  upon  satisfactory 
hat  any  person  resident  of   the   county,  or 
a  legal  settlement  in  any  township  thereof, 
[iot,  imbecile  or  lunatic,  shall  appoint  a  guard- 
such  person,  which  guardian  shall,  by  vir- 
such  appointment,  be  the  guardian  of  the 
children  of  his  ward,  unless  the  court  shall 
b  some  other  person  as  their  guardian;    an 
6  shall    in   this  chapter    be  understood  to 
.  person  who,  not  bom  idiotic,  has  become  so ; 
d,  that  no  such  guardian  be  appointed  until 
three  days*  notice  to  the  persons  next  of  kin 
t  of  the  county  of  such  person  is  given  to  at- 
the  same  time  and  place,  which  notice  shall  be 
by  delivering  to  each  person  named  therein* 
thereof,  or  by  leaving  such  copy  at  his  usual 
[residence.    [86  v.  61.] 
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ArmlicalUm  for  appointment  of  guardian.—Ptob&te  O 
County,  Ohio.    In  tbe^matter  of  A.  B.,  a  lunatic.    Petiti 

Now  comes  C.  D.  and  represents  to  the  court  that 

resident  of  county,   Ohio,   is  a  lunatic ;  that  h 

sessed  of  an  estate  of  in  personalty,  and  real 

the  probable  value  of  $ ;  that  his  only   next  of  J 

dent  of  this  county,  are  ,  the  petitioner,  and  - 

all  of  said  next  of  kin  are  of  iull  age.  Your  petitioner  n 
that  for  the  purpose  of  caring  for  the  person  and  estal 
lunatic  it  is  necessary  to  have  a  guardian  appointed,  v 
your  petitioner  pravs  that  the  court  will  fix  a  time  for 
ing  of  this  petition;  that  notice  issue  to  said  lunatic 
next  of  kin  as  provided  by  law,  and  that  upon  heariu 
a  guardian  will  be  appointed  by  this  court  for  the  pe 
<}state  of  said  lunatic.  ,  Attorney  for  Peti 

State  of  Ohio, County,  ss. 

being  duly  sworn,  says  that  he  is  tbe  petition 

named,  and  that  the  facts  stated  in  the  foregoing  pet 
true  as  he  brieves.  ,    ,  , 

Sworn  to  before  me  and  subscribed  in  my  presence, 

4iay  of ,  189—.  » 

Notary  Public  in  and  for Coi 

JVbtes.— Appointment  for  an  imbecile  only  prima  facU 
of  imbecility,  35  O.  S.  587.  May  be  for  lunatic  and  minor 
for  lunatic  continues  and  bondsmen  liable,  36  O.  S.  4( 
elusive  evidence  of  such  person's  incapacity  to  make 
a  contract,  etc.,  pending  the  guardianship ;  as  to  th 
capacity  to  marrv,  lo  mal^e  a  will  or  commit  a  crime, 
pointment  is,  only  prima  facie  evidence  of  incompe 
Bull.  64.  Before  this  amendment  no  notice  required  or 
tion  for  appointment  of  guardian  for  imbecile,  18  Bull. ; 
aion  of  journal  to  show  notice  supplied  by  nunc  pro  ft 
after  term,  Id.  Appeal  from  order  of  probate  overruliu 
of  imbecile  ward  to  terminate  guardianship ;  45  O.S.  701 
not  jurisdictional  waiver ;  20  Bull.  360.  What  must  fl 
justify  appointment ;  21  Bull.  301.  A  party  to  a  suit  is 
tent  to  testify  as  a  witness  when  the  opposite  party  is  tl 
ian  of  an  imbecile,  4  C.  C.  4. 

§  6303.    When  wife  may  be  appointed  guardii 
bility  of  sureties.    When  any  person  having 
shall  be  declared  to  be  an  idiot,  imbecile,  or 
it  shall  be  lawful  for  the  probate  judge  to 
the  wife  of  such  person  his  guardian,  if  it  b 
to  appear  to  the  satisfaction  of  the  judge  tha 
competent  to  discharge  the  duties  of  such  s 
ment,  and  any  married  woman  appointed  suet 
ian  shall,  in  her  said  capacity,  have  power  1 
into  official  bonds,  and  she  and  her  sureties 
shall  be  liable,  in  the  same  manner,  and  to  tl 
extent  as  though  said  bond  was  executed  by 
sole.    [53  V.  81,  §  42.] 
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04.  Iawb  «ppli6al)le  to  guardiani  of  lunatiof, 
imbooilofl  and  their  ohildren;  "so ttlemont  of  fnoh 
ins.  All  laws  relating  to  guardians  for  minors 
eir  wards,  and  all  laws  pointing  out  the  duties, 
And  liabilities  of  such  guardians  and  their 
IS,  in  force  for  the  time  being,  shall  be  appli- 
o  guardians  for  idiots,  imbeciles,  and  lunatics, 
eir  cliildren,  Bxcept  as  otherwise  specially  pro- 
but  in  the  settlement  of  the  accounts  of  such 
ans,  no  voucher  shall  be  received  from  or  al- 
as a  credit  to  the  guardian  of  any  idiot,  im- 
or  lunatic,  which  shall  be  signed  or  purport  to 
led  by  such  idiot,  imbecile,  or  lunatic;  andpro- 
that  any  settlement  of  the  account  of  any  such 
an  heretofore  made,  in  which  any  such  receipt 
lave  been  allowed  as  credit  to  such  guardian, 
)e  held  and  deemed  absolutely  null  and  void, 
y  settlement  made  by  any  such  guardian  shall, 
time  within  two  years  after  the  appointment 
ther  guardian,  or  after  the  disability  of  such 
nay  be  -removed,  or  such  ward  may  die,  be 
i  up  and  reviewed,  on  the  motion  of  such  newly 
Lted  guardian,  or  legal  representative,  or  of  any 
nterested  person,  notice  of  which  motion  shall 
m  by  publication  or  otherwise  as  the  probate 
tnay  direct.    [65  v.  206,  §  45.] 

lity  of  sureties,  see  44  O.  S.  178,  $6273rt. 
)5.  Suit  by  guardian  jof  idiot,  imbecile  or  lunatic, 
avor  of  same.  Such  ^guardian  may  sue  in  his 
ime»  describing  himself  as  guardian  of  the  ward 
om  he  sues,  and  when  his  guardianship  shall 
by  his  death,  removal,  or  otherwise,  or  by  the 
e  of  his  ward,  any  suit,  action,  or  proceeding 
ending  shall  not  abate,  if  the  right  survive,  but 
jcessor  as  guardian,  or  such  idiot,  imbecile,  or 
;,  if  he  be  restored  to  his  reason,  or  the  execu- 
administrator  oi  such  idiot,  imbecile,  or  lunatic 
case  may  require,  shall  be  made  party  to  the 
other  proceeding,  in  like  manner  as  is  or  may 
vided  by  law  for  making  an  executor  or  admin- 
r  party  to  a  suit  or  proceeding  of  a  like  kind, 
the  juaintiff  dies  daring  its  pendency.  [53  v. 
3.J 
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g  68U6.    Sale  of  real  estate  by  guardian  of  ldi( 

cile  or  lunatio—  Petitiou—  Private  sale—  Partiei 

dant.    Whenever  the  sale  of  the  real  estate, 

from  under,  or  fire  clay  upon  or  under,  the  rea 

of  such  ward  is  necessary  for  his  support,  or  the  i 

of  his  family,  or  the  payment  of  his  debts,  or  bm 

will  be  for  the  interest  of  such  ward,  or  his  cl 

the  guardian  may  sell  the  same  under  like  p 

ings  as  are  or  may  be  required  by  law  to  aui 

'  the  sale  of  real  estate  by  the  guardian  of  a  mi: 

if  it  be  more  for  the  interest  of  such  idiot,  im 

or  lunatic,  or  his  children,  the  probate  court 

the  petition  of  the  guardian,  may  authorize  ] 

sell  said  real  estate,  or  coal,  iiron-ore,  limesto 

clay  or  other  minerals  upon,  or  under  the  real 

or  the  right  to  mine  the  same,  at  private  sale, 

in  whole  or  in  parcels,  and  upon  such  terms  < 

ment  as  shall  be  prescribed  by  the  court :   Sai 

tion  shall  contain  a  pertinent  description  of  ti 

estate,  coal  or  fire  clay  proposed  to  be  sold,  a 

ment  of  its  value  as  nearly  as  can  be  ascertain* 

the  facts  upon  which  the  application  is  founded, 

upon  hearing,  the  court  shall  be  satisfied  that 

be  more  for  the  interest  of  the  ward  that  sa 

estate,  coal  or  fire  clay  should  be  sold  at  privat 

at  public  sale,  the  court  ma^  make  an  order  i 

izing  said  sale,  and  prescribing  the  terms  t 

first  taking  from  said  guardian  a  sufficient  bo 

the  faithful  performance  of  his  duty  in  the  pr< 

and  for  accounting  for  the  proceeds  of  all  sdei 

under  said  order :  provided,  however,  that  the 

ian  shall  not  be  authorized  to  sell  the  real 

coal  or  fire  clay  at  private  sale  for  less  than  i 

appraised  value;  and  if  the  ward  have  a  wij 

shall  be  made  a  defendant  to  the  petition,  and 

file  her  answer  consenting  to  the  sale  free  ai 

charged  of  all  right  and  expectancy  of  dower  tl 

such  answer  shall,,  on  the  sale  being  confirmee 

full  release  of  her  expectancy  of  dower,  and  un 

such  answer  she  waive  any  allowance  in  lieu  of  < 

the  court  shall  allow  her,  out  of  the  proceeds 

sale  such  sum  in  money  as  is  the  just  and  reafi< 

value  of  her  expectancy  of  dower.     [88  v..  151 

106.] 
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7«  Sale,  compromise  or  adjustment  of  dower  of  Idl- 
ibecile  or  insane  person  by  guardian.  The  guardian 

idiotic,  imbecile  or  insane  person,  who  has  or 
posed  to  have  a  right  of  dower,  or  a  contingent 
)f  dower,  in  any  lands  or  tenements,  of  which 
isband  or  wife  of  such  person  was  seized  as  an 
of  inheritance,  or  in '  any  land  held  by  bond, 
,  or  other  evidence  of  claim,  where  the  dower 
>t  been  assigned,  shall  have  power  to  sell,  com- 
se,  ar  adjust  the  same  upon  such  terms  as  he 
leem  for  the  mterest  of  such  person,  and  as  the 
e  court  of  the  county  in  which  the  guardian 
►pointed  shall  approve  ;  and  after  such  approval, 
ardian  may  execute  and  deliver  all  the  needful 

releases  and  agreements  for  the  sale,  compro- 
►r  assignment  of  such  dower,  or  contingent  right 
^er.    [9iv..  147.J 

98.  Guardian  empowered  to  lease  and  improve 
—  termination  of  lease — lien  of  tenant.  Such 
an  may  also,  in  like  manner  as  the  guardian  of 
or,  and  on  like  proceedings,  be  authorized  to 
md  improve  the  real  estate  of  his  ward ;  and  if 
ase  extend  beyond  the  time  of  the  restoration 
ti  ward  to  sound  mind,  or  his  death,  such  lease 
ietermine  on  his  restoration  or  death,  unless 
ime  be  confirmed  by  such  ward  or  his  legal 
entatives ;  but  if  such  lease  determine  by  reason 
restoration  of  the  ward  or  his  death,  the  tenant 
bave  a  lien  on  the  premises  for  any  sum  or 
expended  by  him  in  pursuance  of  the  lease  in 
ig  improvements  and  for  which  compensation 
lot  have  been  made  either  by  the  rent  or  other- 

[73v.207,?§l,2,  3,  4,5,6.] 

09.  Long  lease  by  guardian  may  be  authorized  by 
-lease  for  three  jears  without  order  of  court.  Such 
ian  may  also  be  authorized  by  the  probate  court 
5e  the  real  estate  of  his  ward  or  any  part  thereof 
y  limited  term  of  years  or  by  perpetual  lease, 
>r  without  the  privilege  of  purchase,  whenever 
urt  on  hi«  application  shall  find  that  the  same 
Bssary  for  the  support  of  his  warder  the  support 
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ui  his  faniixy,  or  that  such  leasiBg- will  be  for  t! 
interests  of  him  or  them ;.  but  such  guardia 
lease  the  real  estate  of  his  ward  for  any  term 
ceeding  three  years  without  any  application 
court.    [64  V.  48,  §  1.] 

J  6310.  Application  for  authority  to  make  loi 
The  application  for  authority  to  make  such  loi 
or  leases  shall  be  by  petition,  setting  forth  tl 
acter  of  the  idiocy,  imbecility,  or  lunacy  of  th< 
whether  curable  or  incurable,  temporary  or  con 
and' its  duration,  the  number,  names,  ages,  a: 
dence  of  the  family  of  the  ward,  including  the 
husband  of  the  ward,  and  of  those  who  have  tl 
estate  of  inheritance  from  said  ward,  all  of  w^ 
well  as  the  ward  shall  be  made  defendants ;  a 
petition  shall  also  contain  a  description  of  t 
estate,  its  value,  and  the  amount  for  which 
probably  be  leased,  the  reasons  for  the  propose 
and  the  terms,  covenants,  conditions,  and  i 
tions  on  which  it  is  proposed  to  lease  the  san 
V.  48,  H  1,  2,  3.] 

g  6311.  Proceedingi.  on  such  application.  Oi 
the  petition,  the  same  proceedings  shall  be  ha 
petition  for  sale  of  the  real  estate  of  a  minor, 
that  the  appraisers  shall  appraise  not  only  th 
of  the  real  estate,  but  also>  the -value  of  its 
rent  upon  the  terms,  covenants,,  conditions  ai 
ulations  of  the  lease  as  proposed  in  the  petitic 
the  appraisers  shall  also  state  in  their  repoi 
opinion  whether  the  proposed  lease  will  be 
interests  of  the  ward*  and  his  family;  and  th 
also  suggest  any  change  in  the  terms,  covenan 
ditions  and  stipulations  proposed  in  the  p( 
and  on  the  return  of  the  appraisement  the  gi 
shall  not  be  required  to  give  an  additional  bo 
in  case  of  sale  under  the  terms  of  the  lease,  1 
be  required  to  give  such  bond  before  the  co 
tion  of  the  sale.     [64  v.  48,  ?  1,  2.] 

§  6312.  Final  hearing  aiid  order*.  Upon  tl 
hearing,  if  the  prayer  ot  thapetitionx  be  grani 
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may  prescribe  (the  terms,  covenants,  conditions, 
tipulations  <af  the  'lease,  either  in'accordance 
hose  settforthinthe  petition  or  otherwise,  and 
rizing  the  lease  to  be  made  by  public  or  private 
^,  as  mayl)e  deemed  »best ;  but  in  no  case  shall 
jasing  be  allowed  for  a  less  rent  than  that 
i  in  the  report  of  the  .appraisers,  and  the  lease 
not  take  effect  till  the  same,  with  the  security 
n,  is  approved  and  confirmed.  [64  v.  48,  i  2,  3.] 

IS.  Completion  of  real  ei tate  contract — Additional 
The  guardian  ©f  an  idiot,  imbecile,  or  lunatic, 
ler  appointed  hy  a  court  in  this  state  or  else- 
j,  may  complete  the  real  contracts  of  his  ward, 
r  authorized  contract  ol  a  guardian  who  has 
Dr  been  removed,  in  like  manner  and  by  like 
Klings  as  the  real  contract  of  a  decedent  may, 
•  an  order  of  court,  be  specifically  performed  by 
:ecutor  or  administrator ;  but  in  all  cases  when 
iiardian,  by  virtue  of  such  contract  or  the  com- 
n  thereof,  shall  receive  or  be  entitled  to  receive 
Qoneys  not  amply  covered  by  his  bond,  the 
shall  require  of  him  an  additional  bond,  with 
es,  in  respect  of  such  moneys.  [60  v.  76,  i  48.] 
L3— 1.  Gixaraianinsylxnprvve  real  estate  of  tmbecile, 
^he  guardian  of  an  imbecile  or  insane  person 
ise  the  moneys  and  personal  estate  of  his  ward, 
proving  the  real  estate  of  said  ward  as  follows,  to 
rhe  guardian  proposing  to  make  such  improve- 
shall  file  in  the  probate  court  in  which  he  was 
Qted  such  guardian,  a  petition  describing  the 
ees  to  be  impro^ved,  the  amount  of  rent  said 
ses  yield  at^  the  time  of  filing  such  petition,  in 
wayit  is  proposed  to  make  such  improvement ; 
nuch  it  is  proposed  to  expend  in  making  the 
and  what  rent  said  premises  wall  probably 
when  so  improved,  together  with  a  statement 
3  value  of  said  ward's  personal  estate,  and  such 
facts  as  may  be  pertinent  to  the  question 
ler  said  improvement  should  be  made,  and  a 
r  that  he  be  authorized  to  use  so  much  of  said 
s  moneys  and  personal  estate  as  may  be  neces- 
o  make  such  iiiupitGvement ;  and,  if  tne  property 
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to  be  improved  is  so  situated  that  it  can  be 
tageously,  5nd  to  the  best  interest  of  the  estate 
ward,  improved  in  connection  with  the  impro^ 
of  property  adjoining  and  adjacent  to  said;  pi 
of  said  ward,  said  petition  must  coti^tain  a  sta 
showing  the  same,  and  a  prayer  in  accordance 
with.  Said  petition  shall  also  contain  a  stater 
the  character  of  the  imbecility  or  the  insanity 
ward— whether  temporary  or  confirmed— and 
ration ;  the  names,  ages  and  residence  of  the 
of  the  said  ward,  including  the  wife  or  husb 
said  ward,  and  of  those  who  have  the  next  eg 
inheritance  from  said  ward,  air  of  whom,  as 
said  ward,  shall  be  made  defendants,  and  be  i 
of  the  pendency  and  prayer  of  said  petition  i 
way  as  said  court  shall  direct.    [86  v.  31.] 

§6313—2.  Proceedings.  Upon  the  filing  of  sai 
tion,  the  same  proceedings  shall  be  had  as  to  ph 
and  proof  as  are  had  on  petition  by  a  guardian 
the  real  estate  of  a  minor;  and  the  court  shall  a 
three  disinterested  and  judicious  freeholders 
county  as  commissioners,  whose  duty  it  shal 
examine  the  premises  proposed  to  be  improv 
its  surroundings,  and  to  report  to  the  cour 
opinion,  whether  the  improvement  proposed 
advantageous  to  the  estate  of  said  ward  or  n( 
V.  31.] 

§  6313—3.  May  unite  with  owners  of  adjacent  pi 
Upon  the  final  hearing,  if  the  prayer  of  the  peti 
granted,  the  court  shall  fix  the  amount  of  said 
money  and  personal  estate  that  may  be  used  ii 
ing  said  improvement,  and  may  authorize  said 
ian  to  unite  with  the  owners  of  adjoining  an 
cent  property  in  improving  the  premises  of  saic 
and  said  adjacent  owners,  and  for  the  proper  n 
ment  and  repair  of  said  property,  when  so  imj 
upon  such  equitable  terms  and  conditions  as  s 
approved  by  said  court.    [86  v.  31.] 

§  6813^1.  Guardian's  report,  etc.  The  amount  of 
and  personal  estate  expended  in  making  said  in 
ment  shall  be  by  said  guardian  distinctly  report 
der  oath,  to  said  court  within  forty  days  after  s 
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3irt  «hall  have  been  completea ;  and  in  case  of 
"d's  death  without  being  restored  to  reason,  if 
*e  heirs  of  said  ward  who  fnherit  real  estate 
m  said  ward,  then  said  &um  of  money  so  ex- 
by  said  guardian  in  improving  said  real  estate 
wardf  shall  descend  and  pass  the  same  as  the 
jrsonal  estate  of  said  ward,  and  the  same  shall 
irge  on  said  premises  so  improved  in  favor  of 
rs  of  said  deceased  ward  who  inherit  the  per- 
tate.    I86^v.  31,  32.] 

:.  Insolvency  of  lunatics.  If  the  estate  of  the 
abecile,  or  lunatic,  is  insolvent,  or  will  proba- 
insolvent,  the  same  shall  be  settled  by  the 
n  in  like  manner,  and  like  proceedings  may 
as  is  or  may  be  required  by  law  for  the  settle- 
[  the  insolvent  estate  of  a  deceased  person. 
1,  §  49.] 

.  Foreign  guardian  of  foreign,  idiot,  imbecile 
io  may  dispose  of  property  belonging  to  his  ward, 
eign  guardian  (conservator,  trustee,  or  other 
having  pqwer  similar  to  those  of  guardians  in 
,te),  of  a  foregn  idiot,  imbecile,  or  lunatic, 
ed  in  any  other  state  of  the  United  States,  or 
ritory  thereof,  may  possess,  manage,  or  dis- 
the  real  and  personal  estate  of  his  ward,  sit- 
this  state,  in  like  manner  and  with  like  an- 
as guardians  of  idiots,  imbeciles,  or  lunatics 
ed  by  the  courts  of  this  state,  after  comply- 
;h  the  following  requirements:  First — An 
;icated  copy  of  the  foreign*;  commission  of 
n*  lunacy  proved,  allowed  and  recorded  in  the 
!  court  of  the  county  or  one  of  the  counties 
h  such  estate  is  situate,  in  like  manner  as  is 
'  be  provided  by  law  for  the  admission  to 
of  an  authenticated  copy  of  a  will  made  in 
ler  of  the  United  States.  Second— Evidence 
tory  to  the  court  here,  before  which  such  for- 
)mmi8sion  is  approved,  that  such  idiocy  or 
still  continues.  Third — The  foreign  guardian, 
^ator,  trustee,  or  other  person  having  powers 
to  those  of  guardians  in  this  state,  shall  file 
,d,  with  sureties,  residing  in  this  state  or  else- 
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where,  to  the  acceptance  of  the  court,  eom 
for  the  faithful  administration  of  his  guard 
[62  V.  43,  §  50.] 

§  6816.  When  guardianghip  to  termixiate.  Wl 
the  prohate  judge  shall  be  satisfied  that  a 
imbecile,  or  lunatic,  or  a  person  as  to  whom  gi 
ship  has  been  granted  as  such,  is  restored  to 
or  that  letters  of  guardianship  have  been  imp 
issued,  he  shall  make  an  entry  upon  the  jour 
said  guardianship  terminate ;  and  tjie  guard 
shall  thereupon  cease  and  the  accounts  of  the 
ian  shall  be  settled  by  the  eourt.    [53  v.  *81,  i 

An  appeal  will  lie  from  au  order  of  a  probate  cc 
rnling  a  motion  of  an  imbecile  ward  to  terminate  the  i 
ship,  45  O.  S.  702. 

OF   DRUNKARINK. 

i  6317.  When  guardian  to  be  appexntad  for  dr 

The  probate  court  upon  satisfcictory  proof  that  i 
son  resident  of  the  county  wherein  the  applicati 
be  made,  is  incapable  of  taking  proper  care  of 
or  herself,  or  of  his  or  her  propWty,.  by  rea80 
temperance  or  habitual  drunkenness,  shall  fo: 
appoint  a  guardian  of  the  person  and  property 
person,  or  either,  which  guardian  shall,  by"  vi 
of  such  appointment,  be  guardian  also  of  the 
child  or  children  of  his  ward,  in  case  no  othei 
pointed,  and  all  laws  relteiting  to  guardians  fc 
tics,  idiots  and  imbeciles,  and  theii?  wards, 
laws  pointing  out  the  qualifications,  duties, 
and  liabilities  of  such  guardians,  and  their  s 
in  force  for  the  time  bein^,  shall  be  applicable 
guardians  contemplated  by  thi&  title..  [86  v,  1 
V.  6,  i  1.] 

Common  pleas  formcrlj'  could  appoint,  29  O.  S.  82. 
to  a  jurjr,  Id,    Guardian  may  employ  lunatic's  wif 
rsull  104.    Validity  of  marriage  after  appointment  of  i 
Adjudication  of  probate  court  prima  facie,  but  not  o 
evidence  of  want  of  capacity  to  contract,  6  C.  C.  481. 

§  6818.  Notioe  to  be  Berved  on  paitj-,  etv^  8& 
after  invalid.  At  least  five,  but  not  more  th 
days  prior  to  the  time  when  the  application 
appointment  of  the  guardian  authorized  by  tl 
going  section  shall  be  made,,  a  notice,  in.  ' 
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g  forth  the  time  and  place  of  the  hearing  of  the 
ation,  shall   be  served  tipon   the  person  for 

such  appointment  may  be  sought;  and 
the  titne  of  the  service  of  such  notice  until 
earing,  or  tHe  day  thereof,  as  to  all  persons 
r  notice  of  such  proceeding,  no  sale,  gift,  con- 
ce,  or  incumbrance,  of  the  property  of  such 
perate  person  or  habitual  drunkard,  shall  be 

[86  V.  196.] 

19.  When  guardianship  shall  terminate.  The 
upon  ireasonable  notice  to  such  guardian,  and 

person  oi'  persons  on  whose  application  the 
itment  was  made,  and  satisfactory  proof  that 
cessity  for  such  guardian  no  longer  exists,  shall 
that  the  relation  of  guardian  and  ward  termi- 
md  that  the  ward  be  restored  to  the  full  con- 
tf  his  property,  as  before  the  appointment. 
6,  i  3.] 

TRUSTEES  FOR    NON-RESIDENTS. 

20.  How  trustees  are  appointed  for  non-residents, 
any  minor,  idiot,  lunatic,  or  imbecile,  residing 
this  state,  has  any  real  estate,  goods,  chattels, 
,  credits,  moneys,  or  effects  in  this  state,  the 
te  court  of  the  county  where  such  property  or 
•art  of  it  may  be  situate,  shall  have  power, 
jver  it  considers  it  necessary,  to  appoint  a 
3  of  such  minor,  idiot,  lunatic,  or  imbecile,  to 
re,  collect,  lease,  and  take  care  of  such  property. 
161,  §  1.] 

81.  Jurisdiction.  The  appointment  of  a  trustee, 
iwfuUy  made,  shall  extend  to  all  the  property 
fects  of  the  minor,  idiot,  lunatic,  or  imbecile  in 
;ate,  and  shall  exclude  the  jurisdiction  of  the 
te  court  of  any  other  county.  [72  v.  161,  ?  2.] 
22.  Bond  and  duties.  The  trustee  shall  give 
payable  to  the  state  of  Ohio,  with  such  sureties 
L  such  sum  as  shall  be  approved  by  the  court, 
ss  than  double  the  value  of  all  the  property  that 
robably  come  into  his  hands,  and  shall  take  up- 
mself  the  care  and  management  of  the  estate 
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and  property  of  such  minor,  idiot, lunatic,  orir 
situate  in  this  state,  and  the  collection  of  del 
other  demands  due  such  minor,  idiot,  lunatic 
hecile,  from  persons  residing  or  being  in  thi 
and  shall  settle  with  the  court,  alld  be  Uablc 
or  removal  for  neglect  or  misconduct  in  the  p 
ance  of  his  duties,  in  like  manner  as  is  or 
provided  by  law  in  respect  to  guardians  of 
and  as  is  or  may  be  provided  by  law  for  th 
ment  of  the  accounts  of  trustees.    [72  v.  161,  ^ 

^  6323.  Trustee  may  lease  or  sell  real  estate  a 
ian  of  minor.  The  trustee  may  leafee  or  sell  1 
estate  of  such  minor,  idiot,  lunatic,  orimbecil< 
the  same  rules  and  limitations  as  are  now  or 
provided  by  law  for  the  sale  of  real  estate  by 
lans  of  minors  in  this  state.    [72  v.  161,  g  4.] 

^  6324.  How  long  trustee  to  hold  office.  T 
trustee  shall,  unless  removed  by  the  court,  1: 
appointment  until  such  minor  arrives  at  the 
majority,  whether  such  minor  be  under  t^ 
fourteen  years  of  age  or  not  at  the  time  of  s 
pointment,  or  until  the  disabilitv  of  such  idio 
tic,  or  imbecile  shall  be  removed,  or  the  mino 
imbecile,  or  lunatic  die.     [72  v.  161,  g  5.] 

^  6325.     When  and  to  whom  trustee  shall  ; 
money.       All   moneys   due    to    such    minor, 
lunatic,  or  imbecile,  in  the  hands  of  such 
shall,  during  the  minority  of  such  minor,  or 
the  disability  of  such  idiot,  lunatic,  or  imbe 

f)aid  over  to  the  foreign  guardian  of  such  mine 
unatic,  or  imbecile,  so  far  as  necessary  or  pr( 
his  support  and  maintenance,  or  in  case  of 
cease  of  such  minor,  or  of  such  idiot,  lunatic,  c 
cile,to  the  administrator  or  other  legal  represe 
of  such  minor,  idiot,  lunatic,  or  imbecile :  pr 
that  the  court  which  appointed  such  trustee  shj 
satisfactory  proof,  as  hereinafter  provided, 
authority  of  such  guardian,  or  administrator,  c 
legal  representative,  to  receive  the  moneys  or 
of  such  minor,  idiot,  lunatic,  or  imbecile,  ai 
the  security  given  by  such  guardian,  or  admini 
or  other  legal  representative,  is  sufficient  to 


TRUSTEES  FOR  NON-RESIDENTS,     g  6326-^327-1 

5rest  of  such  minor,  idiot,  lunatic,  or  imbecile, 
r  her  estate,  and  shall  moreover  deem  it  best 
minor,  idiot^  lunatic,  or  imbecile,  or  his  or  her 
[72  V.  161,  i  6.] 

3.  How  foreign  gnardian,  etc.,  niay  collect  money, 
any  foreign  guardian,  administrator,  or  other 
presentative  of  such  minor,  idiot,  lunatic,  or 
e,  shall  apply  to  have  all  or  any  of  the  moneys 
erty  in  the  hands  of  such  trustee  paid  or  de- 
over  to  him,  he  shall  file  his  petition,  or 
,  to  that  effect,  in  the  court  by  which  such 
was  appointed,  giving  such  trustee  thirty 
otice  of  the  time  of  hearing  thereon,  and  he 
BO  produce  an  exemplification  from  under  the 
the  office  (if  there  be  a  seal)  of  the  proper 
i  the  ^state  of  his  residence,  containing  all  the 
on  record  in  relation  to  his  appointment, 
bond,  etc.,  and  authenticated  as  required  by 
of  congress  in  such  cases;  and  upon  the  heaf- 
jreof,  the  court  shall  make  such  order,  as, 
dl  the  circumstances,  it  shall  deem  for  the 
;erests  of  such  minor,  idiot,  lunatic,  or  imbe- 
his  or  her  esta^te.  [72  v.  161,  §  7.] 
7.  Trustee  may  loan  money  in  certain  case 
any  money  of  such  minor,  idiot,  lunatic,  or 
e  may  be  in  the  hands  of  such  trustee,  and 
ily  to  be  needed  fbr  the  support  and  educa- 
such  minor,  idiot,  lunatic,  or  imbecile,  said 
shall  loan  the  same  in  the  same  manner  as 
ins  by  the  laws  of  this  state  are  required  to 
e  moneys  of  their  wards.  [72  v.  161,  §  8.] 
r— 1.  Appolntmeat  by  courts  of  record  of  trustees 
age  Ainds  of  unknown  or  non-resident  parties, 
iver  in  any  action  or  proceeding  pending  in  any 
>f  record,  it  shall  be  made  to  appear  to  such 
hat  any  person  or  persons  entitled  to  all  or 
rt  of  the  proceeds  of  property  sold  in  such  ac- 
proceeding  is  or  are  unknown  or  non-resident 
state,  and  not  represented  in  such  action  or 
ding ;  or  if  it  be  so  made  to  appear  that  the 
or  persons  so  entitled  can  not  at  the  time  be 
jly  ascertained  or  determined,  the  court  may 
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appoint  a  trustee  to  receive,  hold  and  mai 
proceeds,  or  such  part  thereof,  and  to  whom 
and  mortgage  for  the  unpaid  part  thereoi 
made,  delivered  and  paid.  Provided,  howev 
any  person  entitled  to  any  portion  of  the  : 
held  by  such  trustee,  shall  have  failed  for  five  3 
the  appointment  of  such  trustee  to  make  cla 
make  the  necessary  proof  to  entitle  such  pen 
money  so  due  such  person,  then  the  prosecul 
ney  of  the  county  in  which  such  trustee  was  i 
shall  proceed  to  collect  the  same,  together  with 
est  that  may  have  accrued  thereon,  from  sue 
and  when  collected  shall  pay  the  same  into 
ury  of  the  county,  to  be  placed  to  the  cre< 
general  fund  of  such  county.  Any  money 
into  the  treasury  of  any  county  shall  be  pi 
person  or  persons  entitled  thereto,  less  th< 
collection,  by  the  prosecuting  attorney,  in 
ner  provided  in  section  6192  of  the  Revised 
of  Ohio,  whenever  such  person  or  persons  sh 
the  court  wherein  such  appointment  was  mj 
or  their  right  to  receive  the  same ;  and  the 
ing  attorney  shall  receive  for  such  services  u 
section  the  same  fees  as  are  provided  by  sect 
the  Revised  Statutes  of  Ohio.    [90  v.  260.] 

^  6327—2.  Bond  required — duties — subject  t< 
court— report— pasanent— removal — compensatlc 
trustee  shall  before  entering  upon  his  di 
bond  to  the  State  of  Ohio,  in  a  sum  one  and 
times  the  amount  to  be  received  by  him,  coi 
as  the  court  may  order,  and  with  surety  to  be 
by  the  clerk  of  such  court ;  an4  it  shall  be  th 
such  trustee  to  collect,  by  action  or  other 
unpaid  part  of  such  proceeds,  and  to  invest, 
and  manage  such  fund  for  the  best  interest 
making  only  such  investments  and  upon  lik 
ties  as  guardians  are  by  law  authorized  to  ma 
trustee  shall,  at  all  times,  be  subject  to  the 
the  court,  and  shall,  when  required  by  tl 
report  to  it  his  proceedings  and  the  amount 
dition  of  the  fund.  He  shall  pay  over  st 
only  upon  the  order  of  the  court  appointing 
may  at  any  time  be  removed  by  the  court 
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receive  only  such  compensation  as  the  court 
allow,  to  be  paid  out  of  such  fund.  [84  v  232.] 

127—3.  Application  of  tlie  act.   Effect  of  payment  to 

Je.  The  provisions  of  this  act  shall  apply  to 
QS  and  proceedings  now  pending,  as  well  as  to 

hereafter  commenced ;  such  pavment  to  such 
Be  shall  be  a  bar  to  any  claim  thereafter  made 
ly  person  whomsoever ;  and  the  person  or  per- 

or  corporations,  so  paving,  shall,  in  no  case  be 
red  to  see  to  the  application  of  the  money  so 
[84  V.  232.] 

RUSTKES  GENERALLY,  AND  THEIR  ACCOUNTING. 

{28.  Trustees  mnst  render  biennial  account.  Any 
3e  of  any  non-resident  idiot,  imbecile,  or  luna- 
ppointed  as  aforesaid,  and  any  trustee  hereto- 
or  hereafter  created  by  any  last  will  or  deed, 
pointed  by  any  competent  authority,  to  execute 
;rust  created  by  any  such  last  will  or  deed, 
as  often  as  once  each  two  years,  render  an 
Lnt  of  the  execution  of  his  said  trust,  to  the 
ite  court  of  the  county  in  which  he  was  ap- 
ed, or  in  which  such  last  will  or  deed  may  be 
ded,  in  the  manner  provided  by  law  for  the 
iment  of  the  accounts  of  executors  and  admin- 
ors:  provided,  this  section  shall  not  apply  in 
^ase  in  which  the  will  or  deed  creating  such 
designates  any  other  tribunal  for  the  settlement 
e  trust,  or  in  which  any  other  tribunal  shall 
acquired  jurisdiction.  [70  v.  100,  §  1.] 
lemeut  final  between  guardian  and  ward  unless  an  appeal 
n  or  settlement  is  opened,  32  O.  S.  18.  Such  settlement  aoes 
event  suit  on  amount  due  though  receipted  for  but  not 
ly  paid,  28  O.  S.  157. 

J29.  Citations  and  notices.  The  probate  court 
issue  and  have  served  in  the  same  manner  as  is 
ly  be  provided  by  law,  in  the  case  of  the  settle - 
of  executors  and  administrators,  the  necessary 
ons  and  notices  by  publication  or  otherwise, 
ring  all  persons  interested,  to  attend  such  settle- 
and  make  objections  thereto,  if  any  they  have. 
100.  g  2.] 
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J  6880.  Probate  court  to  determine  as  to  eze 
trust.  The  said  court  shall  have  full  power 
and  determine  all  matters  relative  to  the  mi 
which  the  trustee  has  executed  his  said  trus 
to  the  correctness  of  his  accounts  rendered 
said;  and  to  require  any  trustee,  created  as  i 
within  such  county,  on  the  determinatior 
feaid  trust,  or  on  the  removal  or  resignation 
trustee,  or  in  case  of  the  death  of  the  tri 
require  his  executor  or  administrator  to  i 
final  account  of  the  manner  in  which  he  hai 
ed  his  said  trust,  and  to  hear  and  determine 
ters  relating  thereto,  in  the  same  mannei 
accounts  of  executors  and  administrators  are 
by  law  to  be  settled.    [70  v.  100,  §  3.] 

J  6331.  Appeal  from  determination  of  probs 
The  determination  of  the  probate  court  on  i 
settlement,  whether  final  or  intermediate, 
appealed  from  in  the  manner  provided  for  a 
from  said  court  on  the  settlement  of  the  ace 
executors  and  administrators,  and  the  like 
ings  shall  be  had  on  such  appeal,  and  the 
such  proceedings  on  appeal  certified  back  to 
bate  court.    [70  v.  100,  'i  4.] 

i  6332.  Force  and  effect  of  determination, 
termination  of  the  probate  court  on  any  sue 
ment,  shall  have  the  same  force  and  efi*ect  as 
determination  as  to  the  account  of  an  admi: 
or  executor;  and  when  an  account  is  settle( 
absence  of  any  person  adversely  interested,  a 
out  actual  notice  to  him,  the  account  may  b< 
on  his  filing  exceptions  to  the  account,  at  i 
within  eight  months  thereafter ;  and  upon  ai 
ment  of  an  account  by  a  trustee,  all  his  foi 
counts  may  be  so  far  opened  as  to  correct 
take  or  error  therein,  excepting  that  any  i 
dispute  between  two  i)arties,  which  had  be 
iously  heard  and  determined  by  the  court,  i 
be  again  brought  in  question  by  either  of  1 
parties  without  leave  of  the  court.     [70  v.  10 

16  Bull  69.  The  sureties  of  a  guardian  may  on 
motion  become  parties  to  the  settlement  of  final  accoi 
purpose  of  con-ecting  errors  in  that  or  a  former  ac< 
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18.  iUlowanoe  of  oompensation.  The  probate 
shall  have  power  to  make  such  allowance  as 
Qsation  to  trustees  for  their  services  and  ex- 
in  executing  their  trusts,  as  the  court  may 
just  and  equitable,  not  exceeding  the  compen- 
allowed  to  guardians  for  like  services;  and 
dge  shall  have  the  same  fees  as  in  the  settle- 
of  administrators  and  executors.  [70  v.  100,  §  6.] 

S.  357,  363. 

ft.  Wben  court  may  accept  realgxiatlon  of  trustee 
ove  him.  The  probate  court  may  accept  the  res- 
n  of  any  trustee  accounting  therein,  or  who  has 
ippointed  thereby,  and  shall  remove  any  such 
!,  he  having  ten  days'  notice  thereof,  for  habit- 
[inkenness,  neglect  of  his  duties,  incompetency, 
2nt  conduct,  or  because  the  interest  of  the  trust 
3S  such  removal,  or  upon  the  written  applica- 
:  more  than  one-half  of  the  heirs,  or  next  of 

legatees  having  an  interest  in  the  estate  so 
[led  by  such  trustee ;  but  the  trustee  himself  is 

be  considered  an  heir,  next  of  kin,  or  legatee 
such  proceedings ;  and  when  a  minor  for  whom 
istee  was  appointed  has,  since  the  appointment, 
e  a  resident  of  the  state,  and  for  whom  a  resi- 
iiardian  has  been  appointed,  the  probate  court 
emove  such  trustee  and  require  an  immediate 
lent  of  his  account,  and  upon  the  resignation, 
al  or  death  of  any  such  trustee  accounting  under 
etion,  the  probate  court  shall  cause  said  estate 
ettled  up  and  administered  upon  according  to 
Provided,  no  trustee  appointed  under  a  will 
be  removed  upon  such  written  application  of 
sirs,  next  of  km  or  legatees  having  an  interest 
1  trust  estate,  unless  for  good  cause.  [90  v.  368.] 

T  af  probate  court  to  fill  vacancies  caused  by  death,  etc., 
29.    Kesignation  of  trustee  in  default,  40  O.  S.400. 
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CHAPTER  IV. 
INSOLVENT  DEBTORS. 

VOLUNTARY   ASSIGNMENTS. 

§  6335.  Assignee  must  gire  bond  in  Proba 
Additional  bond.  When  assignment  to  ta]i 
When  any  person,  partnership,  association 
poration,  shall  make  an  assignment  to  a  ti 
any  property,  money,  rights,  or  credits,  in  i 
the  benefit  of  creditors,  it  shall  be  the  dutj 
assignee,  within  ten  days  after  the  deliver 
assignment  to  him,  and  before  ^disposing  of  a 
erty  so  assigned,  to  appear  before  the  proba 
of  the  county  in  which  the  assignor  reside 
time  of.  executing  the  said  assignment,  pro( 
original  assignment,  or  a  copy  thereof,  c 
same  to  be  filed  in  the  probate  court,  and  er 
a  bond,  payable  to  the  state,  in  such  sum  a 
such  sureties  as  shall  be  approved  by  the  co 
ditioned  for  the  fajthful  performance,  by  said 
of  his  duties  according  to  law ;  and  the  court 
quire  the  assignee,  or  any  trustee  subs 
appointed,  to  execute  an  additional  und 
whenever  the  interests  of  the  creditors  of  the 
demand  the  same ;  any  such  assignment  el 
effect  only  from  the  time  of  its  delivery  to  th< 
judge,  and  the  exact  time  of  such  delivery 
indorsed  thereon  by  the  probate  judge,  w 
immediately  note  the  filing  on  the  journs 
court ;  and  it  may  be  delivered  by  the  assign 
probate  judge  either  before  of  after  its  delivc 
assignee.     [57  v.  39,  §  1 ;  56  v.  231, 1 18.]. 
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I  of  Assignment.— Know  all  men  by  thc^e  presents,  that 

IS  I,  A.  "B.,  of  the  city  of ,  county  of ,  and 

f  Ohio,  beinfi:  indebted  to  divers  persons  in  varied  sums 
jy,  which  I  ain  now  unable  to  pay  in  full  and  whereas  I  am 
18  to  convey  all  my  property  for  the  benefit  of  creditors 
t  any  preference  or  priority.  Now  therefore,  I,  the 
B.,  in  consideration  of  the  premises  and  of  one  dollar 
►aid  by  C.  D.,  the  receipt  of  which  is  hereby  acknowl- 
have  granted,  bargained,  sold,  assigned,  transferred 
;  over,  and  by  these  presents  do  gi-ant,  bargain,  sell, 
transfer  and  set  over  unto  said  C.  D.  all  and  singular 
ds,  tenements,  hereditaments  and  appurtenances,  goods, 
8,  stocks,  promissory  notes,  debts,  cnoses  in  action,  evi- 
of  debt,  claims,  demands,  property  and  efl'ects  of  every 
ition  belonging  to  me,wherever  the  same  may  be  situated, 
such  propeity  as  is  by  law  exempt  from  execution;  to 
ad  to  hoht  the  same  unto  the  said  C.  1).  in  trust  to  sell 
spose  of  the  said  real  and  personal  property  and  to  col- 
e  for  and  demand,  receive  and  recover  all  such  sums  of 
as  may  be  or  become  due,  and  payable  on  said  promis- 
>te8,  debts,  c hoses  in  action,  evidences  of  debt,  claims  and 
dsj  and  then  in  trust  to  apply  the  proceeds  from  the 
s  follows: 

t— To  pay  the  lawful  costs  and  expenses  of  executing 
ist  hereby    created,    including    reasonable   attorney's 

■  legal  atfvice  in  regard  to  the  formation  of  the   trust, 

■  drawing  this  deed  of  trust. 

nd— To  pay  each  and  all  creditors  the  full  sums  that 
!  due  and  owing  to  them  from  me;  provided,  however, 
there  shall  not  be  sufficient  funds  with  which  to  pay  all 
bts,  then  the  said,  debts  are  to  be  paid  ratably  aiid  in 
tion. 

d— If  the  proceeds  as  aforesaid  shall  be  more  than  surti- 
)  pay  and  satisfy  every  one  of  my  creditors,  then  to  pay 
iurn  to  me  the  balance  that  may  be  left,  if  any,  after 
all  my  creditors  as  aforesaid. 

I  do  hereby  nominate,  constitute  and  appoint  the  said 
ly  true  and  lawful  attorney,  irrevocable  in  my  name  or 
ise.  fdr  the  purpose  aforesaid,  t6  eftceoute  the  trust  here- 
ited;  giving  and  granting  unto  my  said  attorney  full 
and  authority  to  do  and  perform  every  act,  deed  and 
equisite  and  necessary  in  the  premises,  as  fully  to  all 
and  purposes,  as  I  might  or  could  do  if  this  assignment 
t  been  made;  with  full  power  of  substitution  an<l  revo- 
hereby  satisfying  and  confirming  all  my  said  attorney 
lubstitute  may  lawfully  do  or  cause  to  be  done  in  the 
ee  by  virtue  hereof. 

itness  whereof,  I  have  •  hereunto  set  my  hand  this 

,  in  the  year  one  thousand  eight  hundred  and 

four.  A.  B. 

igned  and  acknowledged  in  presence  of 

J  of  Ohio, county,  »«;    Be  it  remembered  that  on 

-day  of .  1894,  before  me,  the  subscriber,  a  notary 

in  and  for  said  county,  personally  came  A.  B.,  the 
r  in  the  foregoing  deed,  and  acknowledged  the  signing 
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thereof  to  be  his  voluntary  act  and  deed  for  the  uses 
poses  therein  mentioned. 

In  testimony  whereof,  I  have  hereunto  subscribed 
and  affixed  my  notarial  seal  on  the day  of 

Notary  Public  in  and  for count 

Acceptance.— I  hereby  accept  the  trust  created  by 
Instrument  and  agree  to  faithfully  perform  the  same 
day  of ,  1894. 

Deed  of  assignment  by  partners,— Know  all  men 
presents,  that  A.  B.  and  C.  D.,  partners  as  A.  B.  &  < 

business,  at ,  in  consideration  of  one  dollj 

paid  by  E.  F.,  of  the  same  place,  the  receipt  of  which 
acknowledged,  and  other  considerations,  do  hereb; 
convey  unto  the  said  E.  F.,  his  successors  and  assi 
the  property  and  assets  of  said  partnership  of  whate^ 
or  kind  and  wherever  situated,  consisting  principa 
stock  in  trade  of  said  partnership,  situated  in  the  al 
tioned  premises,  the  book  accounts,  and  bills  receival 
husiness,  etc.,  to  have  and  hold  said  property  and  a 
ject  to  certain  chattel  mortgages  filed  this  day  to  the 
said  E.  F.,  his  successor  and  assigns,  in  trust  for  the 
uses  and  puii^oses,  to-wit:  To  convert  the  said  pro 
assets  into  money  and  distribute  the  same  under  and  i 
iince  with  the  laws  of  the  State  of  Ohio,  governing  tl 
istration  of  the  estates  of  insolvent  debtors  and  the  oi 
Probate  court  of county,  Ohio. 

In  witness  whereof  we  have  hereunto  set  our  1 

day  of ,  189—, 

Signed  in  the  presence  of 

Deed  of  assignment.— Wheresia  I,  George  E.  ] 
Mount  Gilead,  Moitow  county,  Ohio,  haviniJf  been  e 
the  mercantile  business  in  said  town,  and  being  unal 
the  payment  of  my  claims  as  they  fall  due,  and  beinj 
that  all  my  creditors  shall  share  equally,  in  proportic 
several  claims,  in  the  proceeds  of  my  property,  do 
hereby  sell,  convey  and  assign  to  Smith  Thomas,  foi 
efit  of  my  creditors,  the  following  real  'estate  [Here 
description  of  the  real  estate  conveyed.}  To  have  ai 
and  dispose  of  the  same  in  the  manner  prescribed  b 
tute  regulating  assignments  for  the  benefit  of  credito 
to  all  incumbrances,  now  on  said  premises  and  reserv 
said  George  E.  House,  his  right  of  homestead  under  t 
in  said  premises.  And  I,  the  said  George  E.  House,  ( 
sell  and  assign  to  the  said  Smith  Thomas,  for  the  ben 
creditors  as  aforesaid,  all  my  personal  property,  i 
book  accounts,  excepting  from  this  assignment  sucl 
ty  as  I  may  hold  [exempt]  from  execution  lawfully. 

This  form  was  held  good  in  16  O.  S.  434. 

5ond.— Whereas  by  a  certain  deed  of  assignment 

by  A.  B.,  of county,  State  of  Ohio,  to  C.  D.,  on 

day  of ,  in  the  year  of  our  Lord  one  thousand  e 

died  and  eightv ,  the  said  C.  D.  was  appointed 

for  the  benefit  of  creditors  [or  trustee]  of  A.  B.,  foi 
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herein  expressed.  Now  therefore,  we,  C.  D.,  E.  F.  and 
undertake  and  bind  ourselves  unto  the  State  of  Ohio  in 
a  of dollars  that  the  said  C.  D.  will  faithfully  per- 
il his  duties  as  such  assignee  [or  trustee]  accoi-dmg  to 

tness  our  hand,  this  ^—'  day  of ,  A.  D.  189—. 

igned  in  presence  of 

8.— Acceptance  of  assignment  presumed,  9  Bull  350.. 
I  to  accept  does  not  revest  property  in  assignee,  6  Gratt 
B.  Mon.  560.  After  acceptance  trust  can  not  be  re- 
d  without  consent  of  pai'tiea  interested,  Burrill  on  As- 
nts,$269.    See  IH.  369. 

towledgenient  of  deed  of  assignment  necessary  to  con- 
il  estate,  40  O.  S.  109  ;  11  Bull  320 ;  12  Id.  53. 
eal.—^  6407. 

nt  of  creditors  not  necessary  to  validity  of  assignment^ 
.  591. 

gnee  in  this  state  not  only  represents  the  assignor  but 
ditors,  11  Bull  283";  25  O.  S.  549. 

ihment. — Insolvent  changing  business  into  coi-poration 
t  fraudulent  intent,  not  ground  for,  11  Bull  272. 
:  deposit  equitably  belonging  to  bank  does  nofpass  by 
nent,  39  O.  S.  600.  .  Drawing  and  delivery  of  check  on 
L  bank,  an  equitable  assignment  pro  tanio  and  holder 
cover  in  full  though  drawer  assigns  before  presentation 
jeptance,  1  €.  C.  K.  1.  Payment  of  ante  dated  check  by 
aving  knowledge  of  assignment  no  defense  to  action  by 
je,  40  O.  S.  1. 

ferujjtey.— Discharge  in,  does  not  affect  rights  of  cred- 
nder  assignment  made  long  prior  to  the  ^*  Bankrupt 
L2  Bull  286.  Dower,  20  Bull.  401 

isive  assignment. —Rights  of  creditors  under.  A  cred- 
two  insolvent  debtors  who  proves  his  claim  and  takes 
idend  against  one,  loses  his  right  to  proceed  against  the 
)r  the  unpaid  balance,  but  no  creditor  of  botn  debtors 
ing  judgment  against  one,  loses  his  right  to  hispro  rata 
ids  in  the  proceeds  of  the  property  of  both,  41  O.  S.  187. 
ribtUion.—WhQYQ  a  member  of  an  insolvent  corporation 
irily  pays  the  debts  of  the  corporation,  he  can  not  re- 
rom  another  member  who  was  at  the  time  of  such  pay- 
olvent  and  within  the  same  jurisdiction,  his  pro  rata 
t  his  indebtedness,  3  C.  C.  R.  1. 

>oraiion.— May  assign,  3  Barb.  Ch.  119,  124;  and  an  as- 
nt  does  not  work  a  dissolution,  21  Barb.  221,  224;  92  Pa. 
Banking  company  can  not  assign  prefeiTing  creditors. 
Judgment  against  stockholders  of  insolvent  corporation 
to  creditors,  39  O.  S.  543.  Stockholders,  liability;  when 
of  limitations  begins  to  run,  15  Bull  164;  40  O.  S.  507. 
olders,  individual  liability,  see  cases  collected  in  3  C.  C. 

Oan  not  give  preferences,  46  O.  S.  493, 
rtp^tow.— Defective  will  not  defeat  assignment,  2  Sandf. 
r3;  7  Ala.  873;  cured  by  schedule,  16  Pick.  247.  See  22: 
06;  9  Neb.  40;  15  Conn.  152;  nor  omission  to  annex 
le,  7  P-et.  608,  614;  6  Mass.  339;  1  Edw.  Ch.  256,  264.  Mis- 
amount  of  debt  corrected,  5  S.  &  R.  401;  2  Met.  105;  3- 
Iq.  N.  C.  178;  but  not  so  as  to  prejudice  rights  of  other 
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•creditors,  4  J.  J.  Marsh.  458,  465;  intentional  omission  i 
erty  in  schedule  when  held  not  to  vitiate,  15  Bull  372. 

Diiitribuiion,—On\Y rOXi  allowed  claims,  32  O.  S.  590. 
nee  bound  by  court's  distribution,  37  O.  S.  222;  must  be 
iug  to  law  of  domical,  31  O.  S.  611. 

Foreign  assignment.— Does  not  affect  real  estate  n 
O.  234;  3  O.  488.  Foreign  assignment  of  Ohio  land  sui 
subsequent  foreign  attiichment,  9  0. 180;  see  17  Bull  17 
eign  assignment  of  personalty  superior  to  subsequer 
tured  cross -demand  held  by  Ohio  debtor,  27  O.  S.  355; 
sequent  attachment  of  Ohio  debtor,  9  Bull  350;  whei 
signment  is  valid  where  qiade.  Id.;  31  O.  S.  61; 
invalid  according  to  the  laws  of  the  state  where  the  ] 
is,  see  142  Mass.  53;  13  Bull  85;  and  generally,  38  How 
34  Barb.  547;  6  Wall  307;  7  Id.  139;  96  N.  Y,  248;  93  J 
Me.  514;  32  Vt.  442,  460;  83  Mo.  366;  15  Bull  394.  Deed  o 
iment  takes  effect  when  mailed,  31  O.  S.  611.  Powers  o: 
assignee,  14  Bull  325.  Assignment  of  foreign  corporatio 
real  and  personal  property  in  Ohio  valid  though  st 
etatute  of^foreign  state  prohibited  such  an  assignmer 
510. 

Ifuspana  and  wife.—Taklng  title  in  name  of,  n< 
meaning  of,  $  6344;  (before  revision)  34  O.  S.  645;  CI 
168, 171.  See  mortgage^  sale,  infra.  Whether  maiTie 
can  make  an  assignment,  14  Bull  197.  Dow«r,  20  Bull. 
Insurance.— Beiore  bond  of  assignee  filed,  14  Bull 
solvency  of  insurance  company  excuses  insured  froi 
subsequent  premiums,  14  Bull  205.  Lease,  see  Possesslo; 
X^o^e".— An  assignee  of  a  general  assignment  for  t 
of  creditors  does  not  by  mere  acceptance  of  such  a 
become  liable  to  payment  under  a  lease  which  previo 
xissigument  belonged  to  his  assignor  even  if  the  leaseh 
cifically  mentioned  in  the  assignment^  but  such  assij 
right  to  elect  whether  to  accept  or  "reject  same  for  bei 
tate,  20  Bull  370.  Lease  with  privilege  of  purchase— ri 
siguee,  17  Bull  174. 

Xie?is.— Assignee  takes  subject  to,  38  O.  S.  610.  A 
does  not  affect  priority  of,  26  O.  S.  63 ;  40  O.  S.  109. 
can  not  attach  after  assignment,  14  O.  S.  200,  See  4i; 
18  Bull  316.  Deed  of  assignment  excepting  '*all  existi 
does  not  give  priority  to  mortgage  lien  void  as  to 
though  valid  as  to  assignor,  42  O.  S.  295.  Jurisdiction 
court  to  settle  liens,  45  O.  S.  141.    Appeal  lies,  Id. 

Limitation.— f^GQ  'i  6344, 6352  notes.  Of  action  on  assign 
ten  vears,  $  4984.  Payment  of  dividend  not  a  new  pr 
dcr  limitation  act,  16  O.  S.  566;  payment  on  account 
swer  to  plea  of  statute,  12  Bull  144.  The  statute  of  1 
does  not  run  in  favor  of  an  assignee,  12  Bull  286. 

Mortgage. — Void  as  to  creditoi*s,  void  as  to  assigne 
549;  42  O.  S.  295;  see  11  Bull  283.  Rights  of  assignee 
to  invalid  mortgage,  8  O.  S.  5;  and  to  prior  unrecor 
gage,  2  C.  C.  R.  485;  but  not  to  prior  valid  mortgage, 
though  given  to  particular  creditors  on  same  dav  asai 
if  filed  iirst,  15  Bull  8;  nor  to  deed  intended  'as  a 
though  not  a  legal  one,  and  though  filed  after  deed  < 
iiKMit.  44  ().  S.  210;  nor  to  mortgage  to  trustee  to  se( 
jide  indebtedness  to  wife,  40  O.  S.  287;  or  to  infant, 
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lee  can  not  prevent  lorecloslire  of  assignors'  mortgage, 
i.  158;  but  can  sell  property  free  from  cTiattel  mortgage, 
.  1 ;  37  O.  S.  218.  Jurisdiction  of  court  to  marshal,  45  O.  S.  141. 
ige  of  real  property  not  deposited  for  record  before  tus- 
snt  by  morl^a^or  takes  effect,  not  a  lien  as  against  the 
se  or  creditors  nor  doess  it  become  so  by  being  subsequently 
}d,  48  O.  S.  492.  Such  an  assignment  takes  effect  as  to  all 
3  from  the  time  of  its  delivery  to  the  probate  court  of  the 
in  which  the  assignor  resided  at  the  time  of  its  exeeu- 
rt  is  not  necessary  that  it  be  also  filed  for  record  with  the 
T  of  deeds.  Id.  Refiling  chattel  mortgage  after  assigu- 
lot  necessary,  2  C.  C.  372.  Mortgagee  of  real  property  can 
J  to  foreclose  after  assignment  of  debtor,  31  Bull  353 ;  see 
4. 

!ies.— Creditors  not  necessary  parties  in  action  against 
je,  29  O.  S.  441.    See  $  6344  n. 

nership.—  A  partner  can  not  make  an  assignment  for 
n,  unless  the  others  consent,  1  D.  239;  29  O.  8.  441;  but 
rvivmg  insolvent  partner  can,  ]5^ull372;  S.  C.  lis  U. 
iatification  of  assignment  by  partners  relates  back  to 
assignment,  29  O.  S.  441;  but  not  so  as  to  defeat  inter- 
rights,  Jd.  Where  there  are  joint  and  separate  assets 
int  and  separate  debts,  the  joint  assets  must  first  be  ap- 
D  the  payment  of  joint  debts,  and  the  individual  assets^ 
payment  of  individual  debts.  If  there  be  any  sui*plu8  in 
of  the  fnnds  after  the  payment  of  that  fund,  the  creditors 
>ther  will  share  ec[ually  in  the  distribution  of  the  sur- 
O.  S.  179;  but  assignment  of  individual  members  after 
tion  defeats  firm  creditors'  preference  in  respect  of  firm 
Both  classes  of  creditors  must  then  share  equally,  5  O, 
Assignment  by  insolvent  firm  works  dissolution,  6  W» 
8;  or  by  one  partner  of  his  interest  in  the  firm  to  the 
3artnei*s,  13  Pa.  St.  617.  Asssignment  by  limited  part- 
3  preferring  creditors  void  as  against  paitnership  cred- 
8156;  by  partners  one  of  whom  is  an  infant  void,  21  How. 
Pr.  384.  Sejnble,  that  partnership  assignment  not  inval  id 
e  individual  property  not  assigned,  15  Bull  10.  Where 
re  no  co-partnership  funds  and  no  solvent  partner,  the 
reditors  may  come  upon  the  separate  estate  of  a  partner 
I  with  the  separate  creditors,  17  Huir  171.  Where  in  the 
i  court  two  assignments  for  the  benefit  of  creditors  one 
3d  by  a  partnership  and  the  other  by  one  of  the  partners 
lually  to  the  same  assignee  are  being  administered  it  is 
for  the  court  to  treat  the  two  as  one  trust  where  necessary 
idjustment  of  the  conflicting  claims  of  creditors  entitled 
trust  fund,  30  Bull  359,  306;  50  O.  S.  Power  of  probate 
9  determine  questions  of  priority.  Id.  Allowance  of  claim 
jnee  does  not  settle  tiuestion  as  to  order  in  which  debta- 
nership  are  to  be  paid,  6  C.  C.  57. 

(e««ion.— Assignee  should  take  possession  of  the  property 
S  Burrill  on  Assignments,  $  869.  Actual  possession  not 
ary.  to  vest  title  in  assignee,  81  O.  S.  611.  Delivery  of 
f  place  where  goods  stored  held  sufilcient,  50  N.  Y.352.. 
3ion  by  assignor  ortma  facie  but  not  coftclusive  evidence 
id,  9  O.  153;  3  Id.  527;  W,  190.  Assignee  may  employ 
)r  a^  agent  to  assist  him,  4  Sandf.  S.  C.  252,  272;  S.C.  6  N. 
;  10  N.  Y.  591;  24  How.  Pr.  94.  Acceptance  of  assign- 
aoes  not  bind  assignor  for  payment  of  rent  of  pcenuses 
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leased  by  debtor,  1  Miles  (Pa.)  358;  but  if  he  elecb 
.and  entei-8  into  possession  he'  becomes  bound,  20  Bull. 

Release.— Assignment  containing  stipulation  for  r 
icoudition  for  receiving  benefit  or  prefei-ence  thereunde: 
5  O.  178;  W.  606,  701;  14  Jolme.  458;  11  Wend.  187;  37  1 
38X.  Y.9. 

»  Replevin. — Assignment  after  commencement  of  ai 
before  service  of  order  of  delivery  does  not  defeat.  83 
l-iability  of  sureties  on  replevin  bond  in  action  i-evivec 
of  successor  of  assignee,  41  O.  S.  591. 

Reservations.— An  assignment  containing  a  stipul 
serving  any  benefit  or  advantage  to  the  debtor  at  th< 
of  creditors  is  invalid,  5  Cow.  547;  13  S.  &  M.  22,  27;  18 
737;  2  Pick.  129;  6  Gratt.  444;  5  Kas.  324,  reserving  ar 
his  property  in  trust  for  himself,  5  Cow.  547;  6  Hill  438 
.208,  giving  assignor  right  to  retain  temporarily  poss 
assigned  property,  10  Ala.  231;  26 /d.  172;  71  Mo.  80;  12 
214;  13  Pa.  St.  579  contra\  1  Gratt  274;  9  Pick  21;  22 
reserving  to  assignor  the  power  of  making  leases,  3 1 
reserving  to  him  a  control  over  the  sale  of  the  real 
Gratt.  663,  or  the  power  to  appoint  new  assignees,  2  J 
565  or  name  an  assignee's  successor,  3  Barb.  Ch.  644, 1 
held  objectionable,  but  provisions  i-eserving  right  of  t: 
employ  debtor  to  manage  the  property  temporarily  1 
upheld,  20  L.  J.  C.  P.  N.  S.  217;  7  Ala.  765;  10  Id.  93 
(Tenn.)  284,  or  excepting  from  the  operation  of  the  co 
a  certain  portion  of  the  property  for  the  use  of  th 
8  Gratt.  457;  4  Wheat.  399;  9  N.  Y.  520,  or  reserving  fi 
assignor  after  pavment  of  debts  of  all  creditors,  15  ] 
16  Mo.  596;  64  Pa.  St.  465;  17  Vt.  310,  of  partnei-ship,  9  ] 
302  (unless  payment  of  individual  debts  is  not  provid 
\N.  Y.  484,)  or  the  payment  of  the  debts  of  such  of  the 
as  are  provided  for  in  the  assignment,  9  O.  S.  546  (aci 
void  but  inures  to  beneflt  of  all)  or  reserving  surplus  t< 
•on  condition  of  creditors  releasing  debtor,  3  Watts  19J 
271;  32  Minn.  60,  though  the  weight  of  authority  is  to 
•trarv,  4  Dall.  76;  1  Head.  84;  14  Ind  126;  40  Md.  414 
416:  12  Ala.  101.  Deed  reserving  fee  of  draughtsman 
under  Mainland  statute,  14  Bull  340. 

Rights  of  assignee  no  greater  than  those  of  assig 
S.  63 ;  1  C.  C.  388,  395.    but  see  36  O.  S.  11, 16 ;  37  Id.  2l« 

Sale.—^o  relief  against  mistakes,  41  O.  S.  70,  see  ] 
Dq,wer  not  extinguished  bv,  81  O.  S.  158.  Power  of  c< 
prfce  after  three  returns  of  no  sale,  40  O.  S.  330.  Expn 
to  ^ell  on  credit  held  not  to  defeat  assignment,  6 
<1S56).  Assignee  can  not  puixihase,  see  11  O.  5' 
2*28.  Action  to  set  aside  fraudulent  in  order  to  effect  b 
of  property  levied  on,  29  O.  S.  597.  Fraud  of  stockhol 
solvent  corporation  will  not  affect  sale  by  assigne 
faith,  31  O.  S.  60.    See  $  (S50. 

i^et-off.— Claims  acquired  after  assignment  can  not 
.•against  assignee,  22  N.  Y.  489.  Creditor  can  not  set-c 
mand  against  value  of  articles  purchased  by  him  a.ti 
.^ale,  1  Halst.  104.  Set-off  of  claims  not  due,  see  34 
.Joint  niav  be  set-off  against  single  debts  m  cases  of  in 
■41  O.  S.  403.  See  generally  $  5075  ?i..  Code  of  Civil  Pro 

jSureti/,aee  Vie{)le\ in,  stipin;  of  insolvent  administ 
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)!•  debt  dne  from  administrator  to  estate*  41  O.  8.  588; 
392.  Concluded  by  decree  settling  accounts,  46  O.  S.  56. 

of  taking  effect.— On  delivery  of  deed  to  probate  judge^ 
f  foreign  atisignment  when  mailed,  31  O.  S.  611. 
y.— Assignee  can  not  set  up,  if  assignor  could  not,  8 
.  Beneficiaries  can  set  up,  14  O.  S.  200. 
t  property  passes. — Rights  of  action  for  damages  pass 
issignnient,  18  Conn.  522,  and  unpaid  stock  subscriptions,, 
^pp.  499;  670;  574,  and  insurance  policies,  140  Mass.  169; 
t.  268,  book  accounts,  4  Mass.  508, 511,  right  to  use  a  trade 
134  Mass.  247,  contingent  intei*csts  and  expectancies,. 
630.  Judgments  and  executions,  93  X.  Y.;374;  15  Mass.. 
k  deposits,  47  N.  Y.  Super.  Ct.  322;  4  Sandf.  S.  C.  (504; 
211;  assignor's  intei-est  in  wife's  property,  1  Green  Ch. 
nbership  in  N.  Y.  Produce  Exchange,  9  Bull  376;  10  Bull 
ra  Id.^  but  claims  for  personal  torts  do  not,  18  Pa.  St. 
Vhere  purchases  are  made  by  a  firm  some  time  before 
^nment,  but  an-ive  subsequently,  the  title  thereto  vests- 
ssignee,  the  seller  having  failed  to  exercise  the  right  of 
:e  in  transitu;  but  property  the  title  to  which  is  ac- 
subsequent  to  the  assignme'nt  does  not  pass."  BurrilL 
gnments,  $  112,  citins:,22Pa.  St.  427;  13  O.  S.  210;  41  Mich. 
Pa.  Sts.  228.  Nor  trust  property,  46  O.  S.  102. 
t  constitutes  an  assignment.— \  creditor  received  secur- 
>m  an  insolvent  debtor  in  trust,  to  be  sold,  and  out  of  the 
Is  to  pav  her  own  claim  and  the  claims  of  certain  other 
i-s,  held  an  assignment  for  the  benefit  of  creditors,  19 
]0  citing,  4  O.  S.  4^.  See  3  C.  C.  R.  513. 
eWaneoM*.— Provisions  in  deed  empowering  assignee  to 
asurance  on  property,  11  Barb.  198,  employ  agents,  37  N. 

8  Dana  247,  pay  rents  and  taxes  on  real  estate,  2«  How. 
,  or  interest  on  mortgaged  premises,  11  Barb.  198  upheld; 
ovisions  exempting  assignee  from  liability  for  acts  of 
,  18  Gratt.  387;  18  Barb.  549,  but  not  for  acts  of  assignor's 
,  1  Sandf.  Ch.  4,. 6,  nor  for  his  own  acts,  44  N.  H.  48;  33  111. 
Barb.  621,  see  49  Conn.  282.  Mixed  grain  stored  in  ware- 
leld  a  bailment  and  title  upheld  against  warehouseman 
ignee  for  benefit  of  creditors,  46  O.  S.  244.  Real  estate  held 
ibishop  of  the  Roman  Catholic  church :  deed  of  assignment 
)t  convey  right  to  assignee  to  subject  to  payment  of  as- 
s  individual  debts,  46  O.  S.  103. 

36.  On  fiiilure  to  file  assignment  or  give  bond^ 
to  appoint  a  trustee.  If  any  such  assignment 
opy  thereof  shall,  for  ten  days  after  the  execu- 
)i  the  assignment,  not  be  filed  in  the  probate 
as  aforesaid,  or  if  the  assignee  named  thereon, 
r  that  time  to  give  bond  as  aforesaid,  the  court 
on  the  application  of  the  assignor,  or  of  any  one 
i  creditors,  make  an  order  removing  such  as- 
i  and  appoint  a  trustee  in  his  place;  provided, 
If  more  than  one  assignee  be  named  in  the 
iment,  and  some  of  them  fail  as  aforesaid^  the 
may  permit  the  assignee  or  assignees  comply- 
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ing  with  the  preceding  section  to  qualify  ai 
upon  the  discharge  of  the  duties  of  the  trust. 
74,  §2;  74  V.  110,  H-] 

$.  6337.  BesifiTiu^tioii  of  assignee — appointmen 
tee  —filling  vaoanoy — additional  trustees.  Any  ; 
who  has  qualified,  and  any  trustee  appointed 
court  who  has  qualified,  may,  with  the  consei 
court,  resign  his  trust ;  and  in  case  of  the  d€ 
moval,  or  resignation  of  a  sole  assignee  or 
the  court  shall  appoint  one  or  more  trustee 
place ;  but  if  there  be  one  or  more  assignees 
tees  who  have  not  died,  resigned,  or  been  r( 
the  court  may  either  fill  the  vacancy  caused 
death,  resignation,  or  removal,  or  allow  the 
ing  assignee  or  assignees,  trustee  or  trustees 
<;ute  the  trust,  as  the  court  may  deem  best 
trust ;  and  the  court  may  at  any  time,  on  app 
of  a  majority  of  the  creditors  in  amount,  ap] 
.additional  trustee.     [71  v.  101,  §  1,  3,  4.] 

^  6338.  Election  of  trustee  or  trustees  by  < 
Whenever  any  creditor  or  creditors  of  the 
shall  file  a  complaint  alleging  that  the  assign 
slgnees  named  in  the  deed  of  assignment,  or 
tee  or  trustees  appointed  by  the  court  under 
visions  of  the  next  two  preceding  sections, 
suitable  persons  to  administer  the  trust,  or  tl 
administration  thereof  will  not  be  for  the  b( 
ests  of  the  creditors  of  the  assignor  and  such  j 
the  court  shall  thereupon  issue  a  citation  to 
signee  or  assignees  or  trustee  or  trustees  ai 
asf^ignor  if  resident  within  the  state  to  appei 
.such  court  at  a  time  to  be  named  therein, 
on  the  hearing  of  such  complaint,  it  be  made  t 
to  the  satisfaction  of  the  court  that  such  com 
true,  and  a  petition  is  filed  with  the  court,  si 
creditors  of  the  assignor,  who  own  not  less  t 
thousand  dollars  of  debts  against  the  assig 
the  validity  of  such  debts  is  shown  by  the  i 
of  debts  on  file  in  the  court,  or  otherwise  est 
to  the  satisfaction  of  the  court,  praying  for  pe 
to  elect  a  trustee  or  trustees,  the  court  shal 
order,  fix  a  time  for  such  election  and  cause  n 
be  sent  by  mail  or  otherwise  to  each  of  the  ( 
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assigtior,  specifying  a  time  when  the  creditors 
neet  at  the  court  roonx  for  the  election  of  a  trus- 
tnistees ;  and  at  the  time  named  in  such  order, 
itors  representitig  fifty  per  cent,  or  more  of  the 
of  the  assignor  are  present  or  represented  by 
ey,  they  may  proceed  to  the  election  of  a  trus- 
trustees,  a  majority  in  value'of  all  the  debts  so 
ented  at  such  meeting  being  necessary  to  a 

;  and  the  proceedings  of  the  meeting  stowing 
creditors  were  present  as  aforesaid,  and  the 
it  of* the  debts  neld  by  them  respectively,  and 
ast  their  several  voles,  shall  be  made  oiit  and 
[  by  the  president  and  secretary  of  the  meeting 
led  with  the  court  ;  and  if  the  court  approvevS 
oice,  and  if  the  trustee  or  trustees  so.  elected 
r  within  ten  days  thereafter  and  give  bond,  the 
shall  appoint  nim  or  them  as  such  trustee  or 
Bs,  and  remove  the  preceding  assignee  or  trus- 
jrovided,  that  the  summary  determination  of 
urt  as  to  who  are  creditors  and  the  amount  of 
claims  in  this  section  provided,  shall  have  no 
as  to  the  validity  of  such  claims,  except  for  the 
se  of  such  election.    [91  v.  16 ;  88  v.  351 ;  71  v. 

i.] 

rson  voting  as  a  creditor  at  the  election  of  a  trustee  in 

ncy,  is  not  thereby  estopped  from  afterwards  asserting 

is  not  a  creditor,  43  O.  S.  421.  The  approval  by  the  pro- 
urt  of  an  election  of  an  assignee  is  not  an  order  decision 
ee  from  which  an  appeal  can  be  taken  to  the  common 
mrt,  34  O.  S.  280. 

)9.  Removal  of  assignee,  etc.,  by  the  ooart — Effect  of 
and.  The  court  may  remove  any  assignee  or 
e,  specifying  in  the  order  the  cause  of  removal ; 
n  application  made  by  any  surety  or  sureties 
1  assignee  OT  trustee,  the  court  may,  if  satisfied 
3  reasonableness  of  the  application,  require 
assignee  or  trustee  to  give  a  new  bond,  or  on 
J  80  to  do,  the  court  shall  remove  such  assignee 
stee;  and  upon  a  new  bond  being  given  in 
lance  with  such  order  and  approved  by  the 

the  sureties  in  the  original  bond  shall  be  by 
'der  of  the  court  discharged  from  further  lia- 
[71  V.  73,  §  14.] 

11, 83,  87. 
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§  6340.  Tmstee  appointed,  to  give  bond — Hi 
on  giving  bond.  Whenever  the  probate  court  a 
a  trustee,  whether  in  place  of  an  assignee, 
trustee  before  appointed  by  the  court,  such 
shall,  within  ten  days  after  his  appointmei 
bond  as  aforesaid,  or,  failing  so  to  do,  he 
considered  as  declining  the  appointment,  J 
place  may  be  filled  by  the  court ;  and  when  a 
shall  have  given  bond,  he  shall  succeed  to 
rights,  powers  and  privileges  of  the  prece^in 
nee  or  trustee ;  and  the  court  may  make  and 
all  orders  necessary  to  put  the  newly  appoint 
tee  into  possession  of  all  property,  moneys, 
papers,  evidences  of  title,  and  other  effects 
by  the  assignment,  or  in  any  way  belonging 
trust ;  and  such  trustee  may,  by  suit  in  the  ( 
common  pleas,  or  otherwise,  compel  the  del 
him  of  all  such  property,  moneys,  books,  paj 
idences  of  title,  and  other  effects.  [71  v.  74,. , 
V.  73,  ?14;  73v.  101,  §4.] 

J  6341.  Settlement  on  resignation,  removal,  c 
How  enforced.  On  the  resignation  or  remove 
assignee,  or  trustee  appointed  by  the  coui 
assignee  or  trustee  shall  forthwith  file  and  se 
account,  and  on  the  death  of  any  such  assij 
trustee,  his  legal  representative  shall  forth? 
and  settle  such  account ;  and  immediately  aft 
settlement  such  assignee,  or  trustee,  or  his  le 
resentatiye  shall  pay  over  to  his  successor,  all 
found  due  from  him  to  the  trust ;  and  on  failr 
do,  or  on  failure  to  file  and  settle  such  aco 
deliver  over  to  his  successor  all  property,  x 
books,  evidences  of  title,  papers,  and  othei 
in  any  way  belonging  to  the  trust,  such  si 
may,  by  action  in  the  common  pleas  or  otl 
proceed  on  his  bond  against  such  assignee,  or 
or  his  legal  representative  and  the  sureties 
bond.    [71  V.  74,  §  2;  73  v.  101,  §  4.] 

»  The  action  may  be  brought  in  the  superior  court,  1  ( 
Power  of  court  to  settle  account,  though  not  forma 
after  registration  of  assignee,  1  C.  C.  R.  550.  An  actio 
upon  the  bond  of  such  assignee  in  favor  of  his  succej 
assignee  has  been  removed  and  failed  to  comply  witl 
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trust  property  under  former  statutes,  36  O.  S.  458.  This 
m  does  not,  however,  require  the  legal  representative  to 
i  place  of  the  assignee  in  pending  actions,  who  shall  take 
e  in  such  actions  is  to  be  determined  by  the  statutes  de- 
he  duties  of  legal  representatives,  41  O.  S.  597.  The  suc- 
f  an  assignee  in  insolvency  takes  his  place  in  a  pending 
Id.  Such  court  can  not  legally  enter  an  order  directing 
assigneep;©  pay  the  balance  found  in  his  hands  to  his  suc- 
and  thereby  make  it  obligatory  upon  the  court  to  fix  the 
bond  under  section  6408  at  double  the  amount  of  suqh 
case  the  late  assignee  desires  to  appeal  from  the  finding 
part  of  the  exceptions,  Id. 

2.  Appointment  and  qoaliflcation  of  trustee  to  op- 
,8  a  conveyance.  Whenever  the  court  appoints  a 
i  to  act  in  place  of  the  assignee  of  the  debtor, 
pointment  and  qualification  of  the  trustee  so 
ited  shall  operate  as  a  conveyance  of  all  the 
•ty  originally  assigned  to  said  assignee.  [89  v. 
8v.41,?2.] 

k3.  Assignments  in  contemplation  of  insolvency  to 
to  benefit  of  all  creditors.      All  assignments  in 

0  a  trustee  or  trustees,  made  in  contemplation 
>lvency,  with  the  intent  to  prefer  one  or  more 
)rs,  shall  inure  to  the  equal  benefit  of  all  credi- 
.  proportion  to  the  amount  of  their  respective 
,  and  the  trusts  arising  under  the  same  shall  be 
istered  in  conformity  with  the  provisions  of  this 
jr.    [56  V.  231,  §16.] 

6335  notes.  Assignments  for  prefeiTed  creditors  inure  to 
S.  218;  W.  261;  698,  and  assignments  for  part  of  creditors, 
546,  (act  1853)  to  secure  all  creditors  but  one,  1  D.  427, 
rtgage  to  secure  debt  due  mortgagee,  20  0. 389,  to  several 
rs,  2  1).  224,  to  several  indorsers  to  indemnify  them  and 
other  creditors,  4  O.  S.  602,  but  mortgage  to  secure  two 
rs  mortgagees  held  not  to  inure  to  all,  4  W,  L.  G.  97. 
ments  in  trust  inure  to  all  creditors,  1  O.  8.  45;  4  O.  S. 
But  a  creditor  has  a  right  to  secure  himself  by  obtain - 
en  on  the  property  of  a  failing  debtor  and  if  done  fairly 
thus  obtain  a  preference  over  other  creditors,  20  O.  540; 
602^  Preferences  may  be  given  by  direct  transfers,  5  O. 
t).  394;  8  O.  890,  may  be  conditional  byway  of  mortgage, 
0,  545,  or  given  by  confessing  judgment,  1  H.  375;  4  Johns. 
;  26  Pa.  St.  92.  In  all  cases  they  must  be  made  in  good 
id  not  in  trust,  1 H.  375;  1  O.  S.  237 ;  and  this  he  may  do 
;tel  mortgage  delivered  to  the  mortgagee  before  the  deed 
:nment  is  delivered  to  the  probate  judge.  Such  transac- 
aot  within  the  operation  of  this  section.  49  O.  S.  548.  The 

1  of  1835, 1838, 1853  and  1859  did  not  affect  [absolute  con- 
is,  11  O.  394,  399;  8  O.  390,  391  nor  conditional  by  way  of 
ge  unless  for  the  benefit  of  another  creditor  than  the 
gee.    Burrill  on  Assignments,  citing  4  O.  S,  45,  602 ;  I  Id. 
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237;  10  Id.  170;  5  Id.  218.    Assignment  giving  preferenc( 
as  to  i)rcferenee,  9  O.  92.    Secret  trust  fraudulent.  3  C.  C. 

Corporation.  —  Insolvent  corporation  for  projit  can 
preferences  overreaching  its  subsequent  assignment, 
493 ;  3  C.  C.  660.  Mortgage  executea  by  to  secure  pre 
debt  hot  necessarily  invalid  where  the  object  is  not  to  g 
erence  to  one  creditor  over  another  but  simply  to  oStai 
tension  of  credit,  47  O.  S.  581. 

Mortgage  of  lands  execnted  by  an  insolvent  debl 
trustee  to  secure  a  bona  fide  indebtedness  to  his  ^^ife,  < 
inure  to  the  benefit  of  all  the  creditors  of  the  mortgage 
S.  287.  A  mortgage  in  trust  to  secui'e  the  debt  of  ai 
creditor,  vrho,  without  a  trustee  or  guardian,  could  n 
made  the  security  available  tohimseli,  will  be  held  not 
to  the  benefit  of  all  the  ci*editor8  of  the  mortgagor,  17 
66,  see  g  6335n. 

Chattel  Mortgages.— Where  it  appeared  that  the  exec 
the  deed  of  assignment  and  of  the  preferential  mort£^( 
made  at  one  time  and  in  furtherance  of  the  general  pu 
make  a  general  assignment  it  was  held  that  the  pre! 
mortgages  and  the  deed  of  assignment  were  parts  of  t 
transaction  and  all  inured  to  the  equal  benefit  of  all  th 
ors,  3  C.  C.  660 ;  see  5  C.  C.  25().  The  fact  that  the  chatt 
gages  were  written  upon  separate  pieces  of  paper  from  i 
of  assignment  can  give  them  no  force,  3  C.  C.  513;  660. 

^  6 344.  Transfers,  etc. ,  to  hinder,  delay  or  defirav 
ito'rs  void— Application  of  creditor— Appointment  < 
tee  — Notice  of  suit  by  creditor.  AH  transfers 
veyances,  or  assignments  made  by  a  debtor  < 
cured  by  him  to  be  made  with  intent  to  hind 
lay,  or  defraud  creditors,  shall  be  declared  \ 
the  suit  of  any  creditor;  and  the  probate  ju 
the  proper  county,  after  any  such  transfer,  c* 
ance,  or  assignment  shall  have  been  declared 
court  of  competent  jurisdiction,  to  have  been 
with  the  intent  aforesaid,  or  in  trust  with  the 
mentioned  in  the  next  preceding  section, 
on  the  application  of  any  creditor,  appc 
trustee  according  to  the  provisions  of  this  ct 
who,  upon  being  duly  qualified,  shall  proce 
due  course  of  law  to  recover  possession  of  all 
erty  so  transferred,  conveyed,  or  assigned,  s 
administer  the  same  as  in  other  cases  of  assign 
to  trustees  for  the  benefit  of  creditors:  pro 
however,  that  any  creditor  instituting  a  suit  i 
purpose  aforesaid,  shall  cause  notice  of  the  pen 
and  object  thereof  to  be  published  for  at  foas 
consecutive  weeks  in  some  newspaper  printed 
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d  circulation  in  the  county  in  which  said. suit 
56  pending;  and  all  creditors  who  shall,  within 
I  days  next  after  the  expiration  of  said  notice, 
L  answer  in  said  action  in  the  nature  of  a  cross- 
)n,  praying  to  be  made  parties  thereto,  and 
g  forth  the. nature  and  amount  of  their  respec- 
iaims,  and  shall  secure  the  payment  of  their 
%ta  sliare  of  the  costs  and  expenses  of  such 
I,  including  reasonable  counsel  fees,  in  propor- 
o  the  amount  of  their  said  claims,  either  by  a 
it  of  money,  or  by  an  undertaking  given  to  the 
iif  in  such  sum,  and  with  such  security  as  the 
or  clerk  thereof  shall  require  and  approve, 
be  first  entitled,  with  the  plaintiff,  to  the  bene- 
[  such  transfer,  conveyance,  or  assignment,  in 
rtion  to  the  amounts  of  their  respective  claims ; 
n  case  of  such  notice  being  given,  the  court 
ich  such  transfer,  conveyance,  or  assignment 
have  been  declared  to  have  been  made  with 
tent  aforesaid,  may  proceed  fully  to  administer 
'ust,  both  as  to  the  creditors  who  are  parties  as 
aid,  and  those  who  have  not  come  in  and  been 
ide  parties,  distributing  to  the  latter  tne  sur- 
ii  any,  after  satisfying  the  claims  of  those  who 
preference  as  aforesaid ;  but  if  such  court  shall 

0  administer  the  trust,  or  if  such  notice  shall 
ave  been  given,  the  said  court  shall  forthwith, 
daring  the  intent  aforesaid,  cause  a  copy  of  the 
lent  to  be  certified  to  the  proper  probate  court, 

1  shall,  on  its  own  motion,  appoint  a  trustee  as 
is  chapter  provided;  and  after  the  costs  and 
ises  aforesaid,  and  the  claims  of  the  aforesaid 
red  creditors  shall  have  been  paid  by  such 
e,  the  residue  in  his  hands,  if  any,  shall  inure 
J  equal  benefit  of  the  remaining  creditors,  in 
rtion  to  the  amount  of  their  claims.    [60  v.  8, 

section  applies  to  conveyances  constructively  as  well  as 

T  fraudulent  as  against  creditors,  21 0.  S.  295.    It  operates 

1  fraudulent  conveyances  made  by  the  debtor  himself, 

84. 

1 6335  notes.    The  act  of  1835  (Swan's  stat.  1841  pp.  717, 

Ets  directed    against  fraudulent  conveyances  to   trus- 

i  contemplation   of   insolvency,   preferring   creditors, 
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8  O.  390;  391;  the  act  of  1838  (Swan's  a^if    iqk^.  «   ^i>, 

ing  18  on  the  party  settingit  up,  ?o  S  m  ^IhJl'^^'' 
of  debtor  on  defendant,  §3  O.  §  4-^.  %'m'979^*^t^^ 
sideration  when  assignment  i-eiites  nona*  JI.V-®*'^^ 

judgment  evidence  of  but  norconeluSve'  f  h  ^^i®'" 
power  of  sale  evidence  ofrlo  O  389"  1  o  S  24B  ef? '  ' 
of  vendor  not  evidence  ^instTe'ndS  37  o  •^'\^ 
t^ia^'X'lS<?fl^,^  5£com''pVe7t'l^fen^e  tn'^ic 
the  detd 'may  l^-fhow^^oT'y^""*'^'^  ^^  »"«  ■> 
^^constructfvel|lr&eWo.^h  it^^^^^^t'S'I^ 

fr»^^ni^'?~;^5*""hsta'>'UnK  a  conveyance  is  set  « 
P^c^^fIn^fe'i%flTo^^•e»l;fJ«btoris«tt^«U 

&£Sirt\=J?r^^ 

5mr32'o?S-.lifiT.''sTll1g'^  ^*P^°'  ">"'  yea". 
thi;'''cIaCeT'^aMd'  tC'tKi^'''""™  ^''e  -««« 

amendment  which  did  not  ^ni^^L  S<*  V"*^®^*8Ubse 
that  where  a  person  iisolvpnf  2^^^  ^^«"se,  it  was 

out  consideraS  to  anothe?  x^f??"?  ^'""^  executed  a  note 
fess  ^dgment  and  judgment ^^^  7.t'2'^''^  5'  attorney  tc 
and  levied  on  the  goods^S  the  m«ll5^^^^  ^'l^  ^xecutioia  i 

By  a  court  Of  competent  Jurisaiction,^rr^l.e  pS 
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jurisdiction  to  set  aside  fraudulent  conveyances,  nor  to 

transfers  to  have  been  made  with  intent  to  prefer,  etc.  ,'• 
V4,  citin>i:  44  O.  S.  497,  see  $  6140  n. 

ies.— Any  creditor  may  bring  the  action  before,  32  O.  S. 
;.  S.  C.  R.  523,  or  after  judgment,  13  O.  S.  263  or  levy,  29 
7,  and  a  creditor  of  an  insolvent  corporation  after  ap- 
ent  of  receiver,  40  O.  8.  575,  and  administrator  of  fiaud- 
rantor,  29  O.  S.  264  {queer e,  34  S.  1);  when  necessary 
and  to  pav  debts,  $  6139,  6140,  see  44  O.  S.  497,  but  ci-ed- 
ictioning  fraud  can  not,  8  O.  529:  3  O.  S.  544,  and  cred- 
Lth  notice  of  bill  under  act  (4  Cur.  8352)  can  not  afterward 
ugh  notice  was  not  published,  2  C.  S.  C.  R.  40.  Parties 
i  and  their  privies  estopped  to  impeach  it,  15  O.  408. 
dent  vendor  and  vendee  necessary  parties,  though  not 
in  interest  under  $  4987;  39  O.  S.  563,  and  beneficiaries  of 
iveyance,  7  Bull  113;  but  party  having  no  interest  can 
made  defendant,  6  Bull  666.  Creditor  of  vendor  may 
3s-petition  in  replevin  by  fraudulent  vendee,  1  C.  S.  C. 

Claimant  for  tort  must  reduce  it  to  judgment,  30  O.  S.  11. 
ding. — Petition  must  aver  that  the  conveyance  was 
I'ith  intent  to  hinder,  delay  or  defraud  subsequent  cred- 
)  O.  S.  11;  1  O.  8.  51;  9*0.  S.  430  (intention  not  material  in 

existing  creditors,  21  ().  S.  295;  304;  16  O.  S.  433}  must 
le  the  property  with  such  deliniteness  as  to  enable  it  to 
itified,  2  Wall  237.  Where  the  petition  shows  that  the 
ance  was  made  more  than  four  years  prior  to  the  action 
;  aver  that  the  fraud  was  not  discovered  w^ithin  that  per- 

O.  S.  228;  2  C.  S.  C.  R,523.  But  it  need  not  aver  that 
8  no  other  property  out  of  which  to  make  the  claim  by 
ion,  29  O.  S.  597;  25  O.  S.  500;  nor  that  the  creditor  has 
d  his  claim  to  judgment,  32  O.  S.  228;  2  C.  S.  C.  R.  523. 
ired  creditor.— Conveyance  not  fraudulent  as  to,  40  O.  S. 
Eiec.  358. 

at  is  fraudulent  conveyance^  c^c— Confession  of  judg- 
vithout  indebtedness  and  levy  and  sale  under  it,  42  O.  S. 
Conveving  property  in  fraud  of  intended  wife,  40  <).  S. 
e  41  O.'  S.  147.   Purchase  in  wife's  name,  W.  339,  or  child's, 

52.    Gift  bv  one  in  debt  prima  facie  fraudulent,  5  O.  121 ; 

373;  23  O.  S.  473.  Secret  trust,  18  O.  S.  88.  Retaining  pos- 
1  in  sale  by  warehouse  receipt,  37  O.  S.  254.  Sale  of  goods 
ly  ci-editors,  20  O.  389;  33  O.  S.  246.  Mortgage,  9  O.  S.  480, 
►uble  amount,  due,  36  O.  S.  442  (bona  fide  mortgagee  of 
e  protected,  18  O.  S.  646;  S8Id.  78.)  Conveyance  to  qual- 
rety  who  agrees  to  re-convey,  6  Bull  63,  but  gift  without 
;  to  defraud  is  not,  1  O.  S.  1,  nor  gift  if  enough  property 
to  pay  debts,  15  0. 108:  W.  751,  nor  ioint  debtor's  convey-  n 
.0  co-debtor  to  pay  joint  debt,  6  Bull  67,  nor  conveyance 
rmentof  debtor  and  for  his  assuming  grantor's  debt.  Id. 
or  sale  for  notes  to  pay  ci*editors,  7  Bull  64,  nor  convey - 
to  equitable  owner,  W.  371,  nor  conveyance  to  wife  for 
r  release  of  dower,  9  Rec.  623;  nor  conveyance  to  ti'ustees 
neflt  of  grantor's  wife  and  children  as  against  a  creditor 
i  claim  was  at  the  time  amply  secui-ed  by  mortgage.  And 
ict  that  the  mortgage  security's  subsequently  lost  by  the 
tor's  laches  does  not  make  such  conveyance  fraudulent,  40 


g  6345-6346    assignments  for  creditors. 

I 

O.  S.  184.  The  assigrnment  by  a  husband  to  his  wife  of  e 
of  Insurance  upon  his  life  pavable  to  himself,  upon  wl 
has  paid  the  premiums  is  voidable  as  to  creditors  if  mai 
intent  to  defraud  them,  7  Bull  43.  The  deeds  of  Arcl 
Purcell  to  Edward  Purcell  aud  of  Edward  Purcell  to  an  s 
for  the  benefit  of  creditors  were  not  in  fraud  of  either  tl 
itors  of  John  Purcell  or  Edward  Purcell,  41  O.  S.  187. 


strument  in  the  form  of  a  warehouse  receipt  executed  by  t 

■'      '     lebt<       '     • 

.  urpos 
as  n'-iainst  other  creditors  where  the  property  remains  in  1 


to  his  creditor  on  property  owned  by  the  debtor  who  is  not 
"       ole  p 


houseman  for  the  sole  purpose  of  securing  such  creditor 
as  n'-iainst  other  creditors  where  the  '      '    ' 

session  of  such  debtor,  37  O.  S.  254. 

^  6345.  Unsettled  assignments  heretofore  made 
tio'n  of  assignee  to  give  bail.  In  all  cases  of  assign 
heretofore  made,  where  no  final  settlement  an 
tribution  has  been  made,  the  probate  judge 
proper  county  shall  have  the  power,  on  the  aj 
tion  of  any  creditor  of  the  assignor,  to  issue  a  ci 
against  such  assignee,  requiring  him  to  appear 
such  probate  judge,  on  the  day  named  in  suchcil 
to  show  cause  why  he  should  not  give  bail  i 
execution  of  his  trust  according  to  the  provisi 
this  chapter;  and  such  probate  judge,  on  good 
shown,  may  require  such  assignee  to  give  bail  a 
ing  to  the  provisions  of  this  chapter;  and  in  cas 
assignee  shall  fail  to  appear  as  required  by  sue] 
tion,  or  shall  fail  to  give  bail  within  the  time  O] 
by  such  probate  judge,  such  probate  judge  shi 
move  him  and  appoint  another  trustee,  and  aft 
giving  bail  by  any  assignee,  or  trustee  so  appc 
as  provided  in  this  section,  the  same  proceedini 
be  had  as  provided  in  this  chapter  in  case  of  i 
ments  hereafter  made.     [56  v.  231,  §  21.] 

^  6346.  Notice  of  appointment.  Every  assigi 
trustee  appointed  on  the  assignee  failing  to  qi 
shall  within  thirty  days  after  giving  bond, 
notice  to  be  given  in  some  newspaper  of  genei 
culation  in  the  county,  for  three  successive  we< 
his  appointment  as  such  assignee  or  trustee. 
231,  'i  4.] 

For^n. — Notice  is  hereby  given  that  the  undersigrned  hi 
duly  appointed  and  qualified  as  assignee  in  trust  [or  t 
for  the  benefit  of  the  creditors  of  A.  JJ.,  of  < 

Ohio,  by  the  probate  court  of county,  Ohio. 

A.  B.,  Assignee,  [or  Trustee]  eU 
Oftice, ^- 
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7.  Appointment  of  appraisers. — Setnm  of  in- 
and  appraisement — When  justice  may  appoint 
srs — ^Beal  estate  without  the  state  assigned  for 
of  creditors  need  not  be  appraised — Filing  sohed- 
debts  of  assignor.  Immediately  upon  the 
e  giving  bond,  or  if  the  assignee  fail  to  give 
then  upon  the  truatee  appointed  by  the  court 
bond,  the  court  shall  appoint  three  suitable, 
rested  persons  appraisers  of  the  property  and 
)f  the  assignor ;  and  the  said  assignee  or  trus- 
11,  within  thirty  days  after  giving  bond,  unlei^s 
d  cause  shown  the  court  shall  allow  a  longer 
lake  and  file  in  the  court  an  inventory,  veri- 
'  his  oath,  of  all  the  proi)erty,  moneys,  rights, 
edits  of  the  assignor  included  in  the  assign- 
which  shall  have  come  to  his  possession  or 
jdge,  together  with  an  appraisement  thereof 
L  appraisers  under  their  oath :  provided,  how- 
iiat  if  any  part  of  said  estate  or  eflfects  be  in 
tier  county,  the  assignee  or  trustee  may  have 
jers  as  to  such  part  of  the  estate  and  effects, 
ted  by  any  disinterested  justice  of  such  coun- 
d  provided,  further,  that  if  the  assignment  in- 
real  estate  situate  without  this  state,  it  shall 
necessary  to  have  such  real  estate  appraised, 
e  assignee,  or  trustee  appointed  by  the  court 
ell  such  real  estate  at  public  or  private  sale, 
le  sale  shall  be  confirmed,  if  the  court  find 
e  same  has  been  made  in  good  faith  and  for  a 
ice;  and  at  the  time  of  filing  the  inventory, 
signee  or  trustee  shall  also  file  a  schedule  of 
i  debts  and.  liabilities  of  the  assignor  within 
owledge,  which  schedule  shall  be  verified  by 
th  of  the  assignee  or  trustee ;  which  schedule 
Qntain  the  post-office  address  of  each  of  such 
I  creditors  as  far  as  the  same  can  be  given. 
231,2  3,4;  68V.41,  ?1.] 

S.  611;  31  O.  S.  158,  201;  41  Id.  70.  See  forms  under 
157. 

18.  Exempt  property  excepted  unless  expressly 
,  and  wife's  property ;  homestead  to  be  set  off.  No 
oaent  for  the  benefit  of  creditors  shall  be  con- 
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strued  to  include  or  cover  any  property  exem 
levy  or  sale  on  execution,  or  from  being  by  ar 
process  applied  to  the  payment  of  debts,  ui 
the  assignment  the  exemption  is  expressly  wa 
any  property  belonging  to  the  wife  of  the  aj 
nor  to  require  the  assignor  to  deliver  up  any 
property ;  and  as  to  the  homestead  exempti( 
exempt  property  that  has  to  be  selected  by  th< 
and  his  wife,  the  appraisers  appointed  by  th 
shall,  on  making  the  appraisement,  set  the  s 
in  the  same  way  that  appraisers  of  property  le 
or  attached  are  required  to  do ;  and  if,  for  anj 
this  setting  off  is  then  omitted,  the  court  may 
time  thereafter,  and  before  sale,  order  the  sam 
done  by  the  appraisers.     [58  v.  3.  §  15.] 

Probate  court  can  allow  five  hundred  dollars  in  lieu 
stead,  40  O.  S.  631.  After  assignment  assignor  may- 
exempt  property  previously  attached,  38  O.  S.  530.  A 
wife  entitled  to  allowance  m  lieu  of  homestead  against 
though  family  dwelling  house  was  burned  previous  t 
assignee,  31  6.  S.  437.  Judgment  recovered  after  ass 
no  hen. on  land  previously  set  apart  as  homestead,  46  < 
Fraud  in  assignment  of  forfeits  right  to  exemptions,  24 

§  6349.  Examination  of  assignee,  eto.  Order 
vent  fraudulent  transfer.  The  probate  judge  r 
the  application  of  the  assi'gnee,  or  of  any  crec 
without  any  application,  at  all  times  requ 
assignor,  upon  reasonable  notice,  to  attend 
submit  to  an  examination  on  oath  upon  all  i 
relating  to  the  disposal  of  his  property,  to  hii 
and  dealings  with  others,  and  his  accounts  c 
ing  the  same,  to  all  debts  due  or  claimed  froi 
and  to  all  other  matters  concerning  his  prope 
estate,  and  the  due  settlement  th^eof  accon 
law,  which  examination  may,  at  the  request 
party  to  the  proceeding,  be  reduced  to  writii 
the  said  probate  judge  may,  in  like  manner, 
time  before  the  final  settlement  of  the  account 
assignee,  require  the  attendance  of  the  assi^ 
any  other  person  as  a  witness,  and  examine 
her  upon  oath,  as  to  all  matters  appertaining 
estate  of  the  assignor  or  to  the  administration 
said  trust;  and  the  said  probate  judge  may,  o 
after  such  examination,  make  and  enforce  any 
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)roper  parties,  which  he  may  deem  necessary 
rent  any  fraudulent  transfer  or  change  in  the 
ty  or  efi'ects  of  the  assignor,  or  the  allowance 
ment  of  any  unjust  or  fraudulent  claim  out  of 
ate.     [69v.  172,  2  12.] 

0.  Tmatee  of  insolyent  debtor  to  conTort  assets, 
to  money.  The  assignee  or  trustee  shall  proceed 
)  to  convert  all  the  assets  received  by  him  into 
,  and  to  sell  the  real  estate  and  personal  prop- 
jsigned,  including  stocks  and  such  bonds,  notes 
her  claims  as  are  not  due,  and  which  can  not 
•ly  be  collected  within  a  reasonable  time,  at 
auction,  either  for  cash  or  upon  such  other 
IS  the  court  may  order.  [88  v.  181.] 
0  a.  Sale  of  real  estate.  Notice  of  the  time  and 
f  the  sale  of  the  real  estate  assigned,  shall  be 
>y  advertisement  in  some  newspaper  of  general 
tion,  in  the  county  where  the  said  real  estate  is 
,  for  four  consecutive  weeks,  and  shall  not  be 
r  less  than  two-thirds  of  the  appraised  value 
',  being  subject  to  re-appraisement,  as  upon  ex- 
is  at  law.    [88  v.  181.] 

)6.  Sale  of  personal  property.  Notice  of  the  time 
ice  of  the  sale  of  the  personal  property  assigned 
e  given  for  at  least  ten  days  prior  to  the  day 
,  by  advertisement  in  some  newspaper  of  gen- 
culation  within  the  county,  or  by  posting  writ- 
srinted  notices  thereof,  in  at  least  fifteen  public 
:n  the  county,  not  less  than  five  of  which  noti- 
11  be  posted  in  the  township  in  which  the  sale 
5  held.     [88  v.  181.] 

>  c.  Court  may  order  property  disposed  of  at  prl- 
^'  Whenever  the  court  shall  be  satisfied  that 
id  be  for  the  advantage  of  the  creditors  of  the 
r,  to  sell  any  j)art  or  all  of  the  real  estate  or 
il  property  assigned  at  private  sale,  the  court 
ithorize  the  assignee  or  trustee  to  thus  sell  the 
ither  for  cash,  or  upon  such  other  terms  as  the 
lay  order ;  but  such  real  estate  shall  in  no  case 
for  less  than  two-thirds  of  its  appraised  value  r 
Jl  such  personal  property  be  sold  for  less  than 
rds  of   such  appraisement,  unless  the  court 
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shall,  upon  good  cause  shown,  order  the  assi 
trustee  to  sell  the  same  for  a  less  amount ;  pi 
however,  that  the  limitation  as  to  the  price  fo: 
real  estate  shall  be  sold,  shall  not  apply  to  res 
situate  out  of  this  state.    [88  v.  181.] 

§  6360  d.  Property  to  be  sold  at  auction  if  not  < 
of  privately.  Should  any  property  ordered  to 
by  the  court  at  private  sale,  be  not  sold  wit 
time  prescribed,  then  the  court  shall  order  tl 
to  be  sold  at  jDublic  auction,  in  the  same  mai 
though  a  private  sale  had  not  been  ordered;  : 
assignee  or  trustee  may,  with  the  approval 
court,^  compromise  or  sell  smy  claim  or  dema 
or  owing  to.  the  assignor,  which  is  desperate 
cult  of  collection ;  and  he  may  also,  with  the  ai 
of  the  court,  complete  and  enforce  all  sales 
real  estate  made  by  the  assignor.    [88  v.  181.] 

§  6350  e.  Confirmation  of  sales.  A  report  of 
sales  of  real  estate  and  personal  property,  n 
herein  provided,  shall  be  returned  to  the  court 
the  time  prescribed,  and  confirmed  before  th 
shall  be  complete  and  binding;  if  confirmed 
for  the  real  estate  sold,  shall  be  made  to  tl 
chasers,  by  the  assignee  or  trustee,  conveying  t 
free  from  all  liens  on  the  same  for  all  debts 
the  assignor.    [88  v.  181.] 

§  6360y.  Election  of  husband  or  wife  of  assignor  t 
dowed  out  of  proceeds  of  sale.  When  real  estate 
sold  as  herein  provided,  the  husband  or  wife 
assignor  may  be  made  a  party,  and  he  or  she  i 
an  answer  in  the  court  to  have  said  real  esta 
free  of  his  or  her  contingent  right  of  dower, 
.  allow  him  or  her  in  lieu  thereof,  out  of  the  p 
of  the  sale,  such  sum  of  money  as  the  court 
the  just  and  reasonable  value  of  his  or  her  con 
dower  interest  therein ;  and  such  answer  sha 
the  force  and  effect,  and  shall  be  taken  and  hel 
in  all  respects,  as  a  deed  of  release  of  her  con 
dower  interest  therein.     [91  v.  35.] 

§  6350  g.  Court  may  order  sale  of  mortgaged  rei 
erty  and  determine  dower  interests  in  balance  of  p 
of  sale.   Where  the  assignor  and  his  wife  have 
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id  a  mortgage  upon  any  of  the  real  estate  as- 
or  where  the  assignor  alone  has  executed  a 
ge  upon  any  of  said  real  estate,  as  security  for 
rment  of  the  purchase  monev,  or  a  part  thereof, 
irt  shall  order  the  sale  of  the  same  free  from 
itingent  right  of  dower  of  such  wife,  and  shall 
id  determine  the  just  and  reasonable  value  of 
itingent  dower  interests  in  the  balance  of  the 
Is  of  such  sale,  after  the  payment  of  such  in- 
mces  as  preclude  her  right  to  dower  therein. 
181.] 

I  of  real  estate  as  provided  in  these  sections  is  a  judicial 
^.  S.  70.  Payment  of  expenses  incurred  by  assignee  in 
ng  property  into  money  where  part  of  the  property  had 
tached  by  a  creditor  of  the  assignor,  37  O.  S.  660.  The 
iven  to  an  assignee  to  sell  real  estate  did  not  enable  him  to 
ish  bv  sale  the  contingent  right  of  dower  of  the  wife  of  the 
,  un&er  S.  &  S.  395 ;  31  O.  S.  158.  Contingent  right  of 
i  wife  in  property  sold  at  judicial  sale,  32  O.  S.  210.  It  is 
cy  of  the  law  that  the  wife  should  be  compensated  for 
iugent  right  of  dower  where  the  land  is  sold  for  her  hus- 
I's  debts,  4  C.  C.  544,  551. 

rsion  of  assets.  —  Where  an  assignee  converted  assets  to 
use  and  afterward  placed  choses  in  action  belonging  to 
in  an  elvelone  endorsed  with  the  name  of  the  assignor 
:atement  to  tne  effect  that  the  property  enclosed  should 
place  of  that  which  he  had  misappropriated,  such  action 
ted  a  declaration  of  trust  in  favor  of  the  estate  assigned 
auld  not  be  revoked  by  the  executor  of  such  assignee, 
151. 

',  a  mortgagor  in  possession  of  goods  mortgaged  makes  an 
ent  for  the  benefit  of  creditors  the  interest  of  the  mort- 
the  property  is  transferred  to  the  fund  arising  from  the 
he  property  by  the  assignee  and  it  will  make  no  difter- 
ether  the  condition  in  the  mortgage  was  broken  at  the 
the  assignment  or  not,  36  O.  S.  1 ;  37  O.  S.  218. 
of  proceeding  for  sale  of  real  estate  payable  from  pro- 
such  sale,  and  no  part  of  the  proceeds  of  such  sale  should 
ed  to  the  payment  of  the  general  costs  of  the  assignment, 

0  h.  Court,  on  application  of  three-fourths  of  cred- 
lay  order  huainess  of  asBignor  carried  on  hy  as- 

The  court  may,  when  satisfied  that  it  would 
the  advantage  of  the  creditors  of  the  assignor, 
>on  a  written  application  therefor,  by  a  three- 
3  in  number  and  amount  of  said  creditors,  order 
isiness  carried  on  by  the  assignor  at  the  time  of 
signment,  to  be  continued  by  the  assignee  or 
5 ;  and  the  court  shall  order  the  discontinuance 
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of  said  business  whenever  he  deems  it  to  the 
age  of  said  creditors,  and  shall  fix  and  allc 
compensation  for  said  assignee  or  trustee  for  t 
ning  of  said  business,  in  addition  to  the  fees 
lowed  by  law  as  may  be  just  and  proper.     [^ 

Liability  of  assignee  continuing  business  of  assign* 
710;  6  Id.  17. 

^  6351  Payment  of  liens — action  to  settle 
qnestions  of  title — homestead  rights.  The 
court  shall  order  the  payment  of  all  incum 
and  liens  upon  any  of  the  property  sold,  or  rig 
credits  collected,  out  of  the  proceeds  thereof, 
ing  to  priority  :  provided,  that  the  assignee  i 
all  cases,  where  the  real  estate  to  be  sold,  oi 
may  have  been  contracted  to  be  sold  by  the  i 
prior  to  the  assignment  is  incumbered  with  1 
where  any  question  in  regard  to  the  title,  or  th 
estate  of  the  wife  or  widow  of  the  assignor,  r( 
decree  to  settle  the  same  commence  a  civi 
therefor  in  the  common  pleas  court  or  proba 
of  the  proper  county,  making  all  persons  in 
including  the  wife  or  widow  of  the  assignor  pj 
such  proceedings ;  and  upon  hearing,  the  cou 
order  a  sale. of  the  premises  or  the  completior 
contracts  of  sale  so  made  by  the  assignor,  the  p 
of  incumbrances  and  the  contingent  dower  int 
the  wife,  or  widow,  subject  to  the  proviso  hen 
contained,  and  determine  the  question  invo 
regard  to  the  title  of  the  same ;  and  the  proc 
the  real  estate  so  sold,  after  the  payment  of  li< 
incumbrances  and  the  contingent  dower  rig] 
interest  of  such  wife  or  widow,  as  ordered  I 
court,  shall  be  reported  to  the  probate  court 
assignee,  and  disposed  of  as  provided  in  this  cl 
provided,  that  the  provisions  of  §  6350  in  rela 
the  wife  of  the  assignor  as  a  party  to  proc< 
thereunder,  and  her  rights  by  virtue  thereof,  a 
the  provisions  of  such  section  as  to  ordering  pi 
sold  at  private  sale,  and  upon  terms  of  creoi 
applj^  to  proceeding  under  this  section ;  but  i 
in  this  section  nor  'i  6350  shall  be  so  construe< 
any  way  to  impair  the  j-ight  of  homestead  i 
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r  the  right  of  an  allowance  in  lieu  of  home- 
r  the  mode  provided  by  law  for  enforcing  such 
[83  V.  236.] 

nfor  sale  of  real  estate.— A.  B.,  as  assignee  for  benefit 
jditoraol  C.  D.,  plaintiff,  vs.  C.  D.,  E.  D.,  G.  H.  and 

nidanta.    Probate  Court, county,  Ohio. 

iff  states  that  on  the day  of 188—  the 

it,  C,  D.  made  an  assignment  to  him  of  all  his  property 
enefit  of  his  creditors,  which  assignment  was  on  the 

•day  of 188—  at o'clock, M.  duly  filed 

obate  court  of  said  county  as  assignnient  No. on 

^nment  docket  of  said  court,  and  thereupon  plaintiff 
ilified  and  entered  upon  his  duties  as  such  assignee, 
ong  the  property  so  assigned  was  the  following  real 
here  describe  real  estate]  Plaintiff  further  states  that 
ssary  tosell  said  premises  to  pay  the  costs  of  said  as- 
;,  the  liens  on  said  premise*,  the  exemption  in  lieu  of 
id  allowed  to  said  assignor  and  the  general  creditors  of 
gnor,  and  that  there  are  not  sufticient  assets  to  pay  said 
md  the  claims  against  said  estate  without  tlie  sale  of 
nises.  That  said  E.  D.  is  the  wife  of  said  C.  D.,  and  as 
a  contingent  light  of  dower  in  said  premises.  T^at 
>.  is  interested  in  tlie  sale  of  said  premises  for  the  ex- 
due  him  in  lieu  of  a  homestead,  and  also  for  the  sur- 
ny  which  may  remain  from  tlie  sale  of  said  premises 
payment  of  all  his  debts,  and  that  G.  H.  and  I.  J.  each 
ien  on  said  premises  by  way  of  mortgage.  Wherefcfie 
itioner  prays  that  said  premises  may  be  ordered  sold 
clear  of  all  claims  of  all  parties  to  this  suit  and  that  he 
re  such  other  and  further  relief  as  the  natui-e  of  his 
ties  him  to.  Attorney  for  plaintiff. 

ation.] 

gent  dower  of  wife,  see  21  Bull.  258.  Jurisdiction  of  pro- 
ift  to  terminate  trust  and  order  re-conveyance  to  as- 
Sureties  concluded  by  decree  —  Liability  of  sureties,  46 
Property  assigned  subjected  to  payment  of  creditors' 
hen  re-conveyed  to  assignor,  and  by  him  traasferred  to 
jr  with  notice,  20  Bull.  4G7. 

FORMS: 

of  summons  and  consent  to  sale^       .        .        .  S^  6143. 

it  to  obtain  publication^ $  ^)143. 

0  parties  by  publication^ ^\6U8. 

it  of  proof  of  publication., vS  (j089. 

"       "      "   mailing  notice^      ....<>  <)143. 

of  widow  waiving  assignment  of  dower,  etc.   .  ^  6143. 

and  cross-petition  of  lien  holder,      .        .        .  $0143. 

of  minor  defendants  by  guardian  ad  litem,    .  $  6144. 

nt  and  order  to  apj)raise^ JGloo. 

ry  and  appraisement^ see  Q  (5046. 

r>/  appraiser Sy $  6157. 

al  of  appraiser's  report  and  order  for  sale^       ,  $  6161. 

rsale,-       .        .       .        .• $6150. 
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^Notice  of  sale, 

Report  of  sale,     ...        $  6162,  when  no  sale  «j 
Order  of  re-appraisement^  .       .        .        .  •     . 
Confirmation — Deed, 

Consent  of  creditors  that  business  he  carried  on  hi 
]Title.]—T\iQ  undersigned*  ci'editors  of  the  firm  of 
Co.,  in  the  amount  set  opposite  our  i-espective  names 
by  consent  that  the  business  of  said  firm  may  be  car 
the  assignee  thereof  under  the  order  and  direction  c 

bate  court  of county,  pursuant  to  law  as  the 

been  heretofore  carried  on. 

Entry.  [7'i<t?.l— This  cause  came  on  to  be  heart 
application  of  X.  V.,  assignee  of  the  firm  of  A.  B.  & 
It  appearing  to  the  court  that  three- fourths  imi  nn 
amount  of  the  creditors  of  said  firm  have  signed*  a  w 
plication  and  consent  that  the  business  of  said  flrmm 
ried  on  by  the  said  assignee,  and  the  court  being  sati 
it  would  be  for  the  advantage  of  said  creditors  that 
iness  should  be  caiTied  on,  it  is  hereby  ordered  tha 
assignee  cany  on  the  .business  of  the  said  firm  in 
manner  as  the  same  has  heretofore  been  earned  on  b 
firm  until  the  further  order  of  this  court. 

Application  to  raise  assignment.  [Title.] — And  n 
C.  D.,  and  says  he  is  the  assignor  herein,  who  made  i 
ment  to  A.  B.,  of  all  of  his  property  and  effects  for  t 
of  creditors;  that  since  said  assignment  all  of  his 
\m\e  been  paid  in  full  and  that  there  are  no  other  cl 
standing  against  him.  And  he  asks  the  court  to 
assignment  and  order  a  re-conveyance  to  himself. 

[X^erifi  cation.] 

Journal  entry.  [Title.]— This  cause  came  on  this 
heard  upon  the  application  of  C.I).,  to  raise  the  as 
herein,  the  proofs  and  exhibits,  and  it  being  made  to 
the  satisfaction  of  the  court  that  all  the  creditors  of  s 
have  been  paid  in  full,  and  no  reason  appearing 
assignment  should  not  be  raised,  it  is  ordered  that  th 
tate  conveyed  to  the  assignee  be  by  him  re-conveye 
C.  I>.,  by  deed  duly  executed  and  that  said  C.  P.  i 

assignee  herein dollars,  and  to  his  attorney 

in  full  for  their  services  and  also  the  costs  of  this  < 
that  thereupon  the  said  assignment  be  raised,  and  sj 
nee  discharged. 

iNTo^es.— Power  of  probate  court  to  fix  priority  of  liei 
distribute  proceeds  and  determine  all  legal  and  equiti 
tions  arising  therein,  45  O.  S.  Ul;  17  Bull  379;  i 
2  C.  C.  R.  73;  reversing,  16  Bull  38;  $  5416  applies  wh( 
nee  has  commenced  to  sell  realty  of  assignor,  40  O.  S.  J 
action  by  an  assignee  for  the  sale  of  real  estate  tile  asi 
proper  and  necessary  party  when  it  appears  from  th 
that  he  is  asserting  a  title  m  opposition  to  that  of  hii 
1  C.  C.  61.  Want  of  assets  no  defense  to  action  for  reject 
12  Bull  286.  Action  to  establish  preferred  claim,  2  C.  C 
pealable,  3  C.  C.  446. 

J  6352.  Presentations  of  claims — their  allo^ 
rejection — limitation  of  suit  on  rejected  claimi 
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jnee,  etc.  Creditors  shall  present  their  claims 
six  months  after  the  publication  of  the  notice 
before  provided  for,  unless  further  time  is  al- 
by  the  court  to  the  assignee  or  trustee  for  allow- 
md  the  assignee  or  trustee  shall  indorse  his 
nee  or  rejection  thereon,  and  claimants  whose 
are  rejected,  shall  be  required  to  bring  suit 
t  the  assignee  or  trustee,  to  enforce  such  claims 
L  thirty  days  after  the  same  shall  have  been  re- 
in which,  if  they  recover,  the  judgment  shall  be 
t  the  assignee  or  trustee,  that  he  allow  the  sapie 
lement  of  his  trusts,  with  or  without  the  costs, 
court  shall  think  right;  and  immediately  after 
ipiration  of  said  six  months,  the  assis^nee  or 
)  shall  file  in  the  court  a  report  of  all  claims 
ted  to  him  for  allowance,  their  several  amounts, 
e  date  from  which,  and  the  rate  at  which  the 

I  claims  are  entitled  to  interest,  specifying  what 
have  been  allowed,  and  what  ones  rejected, 

tie  date  of  allowance  or  rejection ;  and  what,  if 
aims  are  held  under  advisement ;  and  the  post- 
iddress  of  every  creditor  whose  claim  is  either 
d  or  rejected.    [57  v.  118,  g  6.] 

6097.  Creditors  failing  to  present  claims  in  six  moiUhs 
e  their  share  of  funds  remaining,  4  W.  L.  M.  332;  33  O. 
H  O.  S.  295;  12  Bull  286.  Limitation  of  thirty  days 
>t  applj'  to  action  by  mortgagee  against  assignee  for 
8  of  mortgage  property,  40  O.  S.  602.  Conditional  al- 
}  msufficient,  33  O.  S.  439.  Amount  of  recovery  in  action 
itor  whose  claim  has  been  allowed,  on  assignee's  bond 
ire  to  account  for  property  assigned,  32  O.  S.  590.  If 
J  allows  claim  as  a  valid  one  qucere  whether  action 
in  common  pleas  to  compel  him  to  allow  it  as  preferred 
gainst  certain  fund  in  his  hands,  2  C.  C.  R.  382.  Notice 
ind  and  non-payment  to  assignee  of  indorser  of  note  in- 
it,  it  should  be  given  to  indorser,  43  O.  S.  346,  355.  Un- 
liability  of  the  indorser  be  fixed  by  demand  and  notice  , 
oayment  the  indorsed  note  can  not  be  proved  as  a  claim 
the  estate  in  insolvency,  Id.,  see  33  O.  S.  '295.  The  failure  of 
ler  of  a  note  to  present  the  same  to  the  assignee  for  allow- 

II  not  exonorate  the  surety  from  liability  tbereon,  21  O.  S. 
such  assignment  will  not  bar  a  creditor  whose  claim  has 
n  presented  to  or  rejected  by  the  trustee  from  bringing:  a 
inst  the  assignor  on  such  claim  while  the  trust  remains 
ited,  13  O.  S.  210.  A  creditor  may  come  in  at  any  time  for 
table  share  of  the  assets  unadministered  or  not  lawfully 
i  of  at  the  time  he  presents  or  prosecutes  his  claim  for 
ce  in  the  mode  prescribed  by  statute,  33  O.  S.  439.  An 
gainst  an  assignee  to  enforce  the  allowance  of  a  claim  is 
ble,  3  C.  C.  433,  446. 
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^  6353.  When  claim  shall  be  disallowed  oa  ap] 
of  assignor  or  creditor  and  proceedings  in  such  ( 
the  assignor  or  any  creditor  shall  file  in  the 
written  requisition  on  the  assignee  or  trustee 
allow  any  claim  or  claims  presented,  which  he 
reported  as  disallowed,  and  shall  enter  into  1 
the  assignee  or  trustee  in  such  amount  and  wi 
sureties  as  the  court  shall  approve,  conditione< 
all  the  costs  and  expenses  di  contesting  the 
such  claim  or  claims  shall  be,  by  the  order 
court,  disallowed,  although  the  same  may  hav 
been  allowed  by  the  assignee  or  trustee;  and 
signee  or  trustee  shall  forthwith  give  written 
of  such  disallowance  to  the  creditor  or  credi 
his  or  their  attorneys,  whose  claim  or  claims 
disallowed;  and  thereupon  the  same  proc 
shall  be  had  as  required  in  other  cases  of  d 
ance,  by  the  preceding  section.     [56  v.  231,,  §  I 

Forms  of  bond,  requisition  and  entry  may  be  adap 
forms  under  $  6098. 

§  6354.  Affidavit  to  be  filed  with  claim  befoi 
ance  or  payment,  and  right  of  surety  to  prove. 
person  presenting  and  filing  a  claim  against  th 
of  the  debtor,  and  before  the  same  shall  be  all< 
any  payments  made  thereon,  sjiall  make  and 
afiidavit  setting  forth  that  the  said  claim  is  ji 
lawful,  and  the  consideration  thereof,  and  what 
set-offs  or  counter-claims  exist  thereto ;  what 
eral  or  personal  security,  if  any,  the  claiman 
for  the  same,  or  that  he  has  no  security  wl 
and  the  assignee,  or  trustee,  or  any  creditc 
have  the  right  to  examine  the  claimant  undi 
touching  any  such  collateral  or  other  security) 
other  matter  relating  to  said  claim,  within  sue 
and  under  such  regulations  as  shall  be  prescr 
the  probate  judge  ;  any  surety  of,  or  person 
liable  with,  the  assignor,  may  be  allowed  to 
and  prove  the  claim  on  which  he  is  so  boun 
the  dividend  thereon  shall  be  payable  to  th( 
holding  the  claim ;  and  if  the  latter  prove  sucl 
then  the  allowance  and  dividend  shall  be 
claim,  as  proved  by  him,  only.     [56  v.  231,  §  ] 

Form  of  ajffidavit. —Sti\,te  of  Oliio county,  ss. 
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K>nally  appeared  A.  B.,  who  being  duly  sworn  says  he 
1  the  firm  of  A.  B.  &  Co.,  the  owners  of  the  claim  hei-eto 
d;  that  said  claim  is  just  and  lawful;  that  the  con^ider- 
leref  or  is  goods  sold  and  delivered  to  CD.;  that  there 

due  and  unpaid  on  said  claim  the  sum  of dollars 

iterest  thereon  at  the  rate  of  six  percent,  per  annum 

— day  of 18-r-;  that  there  are  no  set-oflfs,  nor  coun- 

ns  whatever  against  the  same;  that  said  owners  have 
ate  what  collateral  or  personal  security  the  claimants 
•  if  none  say]  no  security  whatever  lor  the  same  to  the 
affiant's  knowledge  and  belief.  A.  B. 

•n  to  before  me  and  subscribed  in  my  presence  this 

188-. 

s.— To  the  creditors  who  have  their  claims  allowed  pur- 


3  this  section  must  be  devoted  all  the  property  covered 

no  do  not  present 
aira^  for  allowance,  32  O.  S.  690,    See  $  6352  n.    The  fail- 


assignment  to  the  exclusion  of  those  who  do  not  present 


:he  holder  of  a  note  to  present  the  same  to  the  assignee 
>wance  will  not  exonerate  the  surety  from  liability 
I,  21  O.  S.  86;  and  such  assignment  will  not  bar  a  cred- 
ose  claim  has  not  been  presented  to  or  rejected  by  the 
from  bringing  a  suit  against  the  assignor  on  such  claim 
he  trust  remains  unexecuted,  13  O.  8.  210. 

56.  Preferred  claims.  All  taxes  of  every  de- 
on  assessed  against  the  assignor,  upon  any 
lal  property  held  by  him  before  his  assignment, 
)e  paid  by  the  assignee  or  trustee  out  of  the  pro- 
of the  property  assigned,  in  preference  to  any 
claims  against' the  assignor;  and  every  person 
ball  have  performed  any  labor  as  an  operative 
service  of  the  assignor, -shall  be  entitled  to  re- 
)ut  of  the  trust  funds,  before  the  payment  of 
ther  creditors,  the  full  amount  of  the  wages 
►  such  persons  for  such  labor,  performed  within 
J  months  preceding  the  assignment,  not  exceed- 
iree  hundred  dollars.  But  the  foregoing  pro- 
5  shall  not  prejudice  or  in  any  way  affect  secur- 
iven,  or  liens  obtained  in  good  faith,  for  value, 
idgments  by  confession  on  warrants  of  attorney  , 
red  within  two  months  prior  to  such  assignment, 
urities  given  within  such  time  to  create  a  pre- 
e  among  creditors,  or  to  secure  a  pre-existing 
other  than  upon  real  estate  for  the  purchase 
Y  thereof,  shall  be  of  no  force  or  validity  as 
jt  such  claims  for  labor  to  the  extent  above  pro- 
,  in  case  of  assignment.    [86  v.  202.] 

jrence  of  claims  for  labor,  1  Goebel  90.  Subrogation  of  one 
lys  them,  14  Bull  109.  And  in  all  cases  where  the  prop- 
au  employer  is  placed  in  the  hands  of  an  assignee,  claims 
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due  for  labor  performed  within  the  period  of  three  moi 
to  the  time  such  assignee  is  appointed,  shall  be  first  p 
the  trust  fund  iu  preference  to  all  other  claims  against 
plover  except  claims  for  taxes  and  the  cost  of  admiuist 
trust,  3, 32060,  R.  S.  Secretary  of  incorporated  manu 
company  is  not  entitled  to  the  preference  over  general 
provided  for  in  this  section.though  performing  manua 
packing  and  shipping  for  the  concern,  6  C.  C.  351. 

§  6366.    Reports  and  settlements  of  assignee- 
clarlng  and  payment  of  dividends.     At  the  ex 

of  eight  months  from  the  appointment  and  q 
tion  of  the  assignee  or  trustee,  and  as  often  th 
as  the  court  may  order,  an  account  shall  be  fi] 
said  court,  by  such  assignee  or .  trustee,  conta 
full  exhibit  of  all  his  doings  as  such,  up  to  tl 
of  the  filing  thereof,  together  with  the  amoun 
claims  remaining  uncollected  and  the  amount 
which  in  his  opinion  hiay  thereafter  be  colic 
which  said  accounts  exceptions  may  be  filed 
ties  interested,  in  the  same  manner  that  ex( 
are  or  may  be  filed  to  the  account's  of  admini 
executors,  or  guardians,  and  such  accounts 
examined,  and  the  exceptions  thereto  heard 
court,  in  the  manner  provided  by  law  for  th< 
ment  of  the  estates  of.  deceased  persons ;  u] 
filing  of  such  accounts,  the  court  shall  fix  a  1 
the  hearing,  and  publish  notice  thereof  as  in 
of  the  filing  of  the  account  of  an  executor  oi 
istrator.  Whenever,  on  settlement,  the  sac 
show  a  balance  remaining  in  the  hands  of 
signee  or  trustee,  subject  to  distribution  am 
general  creditors,  a  dividend  shall  be  declarec 
probate  judge,  payable  out  of  such  balance, 
among  all  creditors  entitled,  in  proportion 
amount  of  their  respective  claims,  against 
signor,  including  those  disallowed,  as  to  wl: 
claimant  has  begun  proceedings  to  establish,  t 
as  hereinbefore  required,  and  claims  held  un 
visement ;  of  the  making  of  which  dividend 
the  time  and  place  of  payment  thereof,  notii 
be  given  by  advertisement  once,  in  a  ne 
published  and  of  general  circulation  in  the  c( 
which  such  trust  is  being  administered,  and 
other  way  as  the  court  may  order;  of  the  pay 
which  dividends  and  those  remaining  uncj 
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paid  at  that  time,  report  shall  be  made  within 
ays  after  the  day  fixed  for  the  payment  of  the 
the  court  shall  then  cause  a  new  notice  to  be 
;o  the  owners  of  the  unpaid  dividends,  in  such 
the  court  may  direct ;  and  if  the  same  are  not 
ded  within  twelve  months  thereafter,  the  same 
e  divided  pro  rata  among  the  other  creditors,  un- 
f  are  paid  in  full,  and  the  remainder,  if  any,  to 
lignor  or  his  legal  representatives.  The  divi- 
reserved  for  claims  aisallowed,  or  held  under 
□aent,  when  the  proceedings  to  enforce  their 
nee  have  been  commenced,  as  to  claims  dis- 
d,  shall  be  held  until  said  proceedings  have 
lated,  when  they  shall  be  paid,  if  the  allowance 
claim  has  been  ordered,  on  the  same ;  other- 
ley  shall  be  distributed  pro  rata  among  other 
)rs  not  paid  in  full,  or  refunded  to  the  assignor, 
case  may  require.    [73  v.  146,  §  10.] 

6352  «. 

Bsignee  delaying  unreasonably  to  flle  his  account-as  I'e- 
bv  law  will  oe  cnarged  with  interest  from  the  date  his 
/became  due,  15  Bull  311 ;  1  Goebel,  169.  Probate  court 
ier  re-assignment  at  request  of  all  parties  interested,  46 
;  can  adjudicate  after  the  trust  ends,  Id.  Sureties  bound 
ement,  Id. ;  45  O.  S.  149.  Judgment  against  a  party  who 
3e  of  an  insolvent  "as  trustee"  is  in  his  representative 
r  and  execution  will  not  issue  for  more  than  the  amount 
lends  allowed  by  the  probate  court,  12  BuU  306. 
>7.  CommissioxLS  of  assignee.  Further  allowance. 
1  fees,  etc.  Before  any  dividend  is  declared,  the 
ee  or  trustee  may  be  allowed  the  following 
ission  upon  the  amount  of  the  personal  estate 
ed  and  accounted  for  by  him,  and  of  the  pro- 
of the  real  estate  sold  under  an  order  of  court 
5  payment  of  debts,  which  shall  be  received  in 
mpensation  of  all  his  ordinary  services,  that  is 
:  For  the  first  thousand  dollars,  at  the  rate  of 
r  centum :  For  all  above  that  sum,  and  not  ex- 
g  five  thousand  dollars,  at  the  rate  of  four  per 
n:  And  for  all  above  five  thousand  dollars,  at 
be  of  two  per  centum.  And  in  all  cases,  such 
r  allowance  shall  be  made  as  by  the  court  shall 
isidered  just  and  reasonable  for  his  actual  and 
ary  expenses,  and  for  any  extraordinary  ex- 
),  and  for  any  extraordinary  services  not  re- 
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quired  of  an  assignee  in  the  common  course 
duty,  also  such  reasonable  counsel  fees  as  i 
necessary  for  the  proper  administration  of  i 
signment,  whether  performed  by  the  assig 
trustee  as  attorney,  or  such  other  as  may  be  en 
by  him,  but  that  no  such  further  allowance, 
ordinary  expenses,  or  services,  or  attorney  fe< 
be  allowed  by  the  court  unless  a  bill  of  items  1 
showing  such  actual  and  necessary  or  extrao 
expenses  and  services,  or  attorney  fees,  togeth 
the  affidavit  of  the  person  incurring  such  expt 
performing  such  services,  showing  that  th 
were  performed  for  and  were  necessary  to  the 
ment,  and  that  the  amount  charged  therefor  is 
able,  and  not  more  than  is  usually  paid  for  si 
vices;  and  when  such  services  shall  hav 
performed  by  persons  other  than  the  assi^ 
trustee,  the  assignee  or  trustee  shall  also  file 
davit,  stating  that  such  services  were  necesi^ 
the  proper  administration  of  the  assignmei 
they  were  performed  under  his  direction,  tl 
charges  for  the  same  are  fair  and  reasonable,  a: 
the  full  amount  thereof  has  been  paid  to  th< 
performing  suck  services.     [71  v.  28,  §11.] 

Reasonable  attorney's  fees  allowed,  37  O.  S.  218;  6  C.  ( 
until  prior  liens  discharged,  3  Bull  427 ;  1  Bull  133.  No  a 
to  assignee  for  expense  of  emploj'ing  auctioneer  unless 
recting  sale  is  of  opinion  his  services  were  necessary, 
218.  Assignee  not  allowed  more  than  executor  (see  \ 
guardian  for  similar  services,  35  N.  Y.  187;  9  Paige  398 
nee  maladministerin^  not  entitled  to  compensation, 
311.  Attorney  rendering  services  to  assignee  has  no 
action  agains't  estate  though  services  were  such  thj 
assignee  paid  for  them  he  would  be  entitled  to  a  credit 
payment  in  his  account  as  assignee  in  the  probati 
19  Bull  119 ;  see  5  C.  C.  112.  Not  entitled  to  commissionj 
chase  money  for  land  sold  which  was  not  "actually  < 
and  accounted  for  by  him,"  but  retained  by  purchaser 
plied  in  part  payment  of  claim,  6  C.  C.  41.  Traveling  ( 
made  by  the  assignee  to  see  creditors  to  secure  his  rete 
assignee,  are  not  a  proper  charge  against  the  estate,  7 
When  and  out  of  what  fund  expenses  incurred  by  an 
in  resisting  an  attachment  proceeding  and  in  preser\ 
selling  the  attached  property  should  be  paid,  37  O.  S.  6G0. 
what  fund  expenses  incurred  in  selling  mortgaged 
should  be  paid,  Id.    See  generally  29  Bull  126 ;  1  Goebel 

§  6358.     Fees  of  probate  judge.    The  probate 
shall  be  entitled  to  the  following  fees  for  s< 
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jd  under  the  preceding  sections  of  this  chap- 
hearing  and  deciding  each  application,  two 
for  appointing  or  removing  any  assignee  or 
3ne  aollar;  for  filing  assignment,  inventory, 
edule,  each,  ten  cents;  and  for  filing  all 
pers,  each,  five  cents ;  and  for  all  other  ser- 
e  same  compensation  as  may  be  provided  for 
rices,  in  the  settlement  of  tne  estates  of  de- 
ersons.    [56  v.  231,  §20.] 

ASSIGNMENTS  TO  AVOID  ABREST. 

Commissioner  of  insolvexits  —  His  appoint- 
ad  and  term.  The  probate  court  in  each 
ihall  appoint  a  commissioner  of  insolvents, 
.11  give  bond  to  the  state  in  a  sum  fixed  by 
rt,  not  less  than  one  thousand  dollars,  and 
3tie8  to  be  approved  by  the  court,  and  con- 
fer the  faithful  discharge  of  his  duties,  and 
office  for  three  years,  unless  sooner  removed 
)urt.     [29  V.  329,  U  h  2,  3,  4.] 

tie  creditor  to  maintain  an  action  against  a  commis- 
asolveuts  and  the  sureties  upon  his  official  bond  it  is 
iry  that  the  creditor  established  his  debt  against  the 
)y  judgment,  3  O.  507. 

Where  office  kept  and  vacancy  how  filled.  The 
ioner  shall  keep  his  office  at  the  county 
I  the  court  appointing  him  may,  at  any  time, 
bim,  or  accept  his  resignation,  [and  on  a 
occurring  by  death,  resignation,]  removal, 
►n  of  term  or  otherwise,  the  court  shall 
a  successor,  who,  upon  qualifying,  shall  be 
bo  demand  and* receive  all  books,  papers  and 
every  kind  appertaining  to  the  office,  or  in 
ession  of  his  predecessor,  as  commissioner, 
shall  proceed  with  the  business  of  the  office 
change  had  been  made.     [29  v.  329,  U  4, 5, 

Application  of  person  arrested  and  schednles  to 

When  any  person,  whether  a  resident  in 

3  or  not,  shall  be  arrested,  or  be  in  custody 

leriff,  or  otber  officer,  on  mesne  or  final  pro- 
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cess,  in  any  civil  action,  the  officer  having  s 
son  in  custody,  if  requested  hy  him,  shsQl 
such  person  before  the  commissioner  of  ir 
of  the  county  where  such  person  shall  be 
or  in  custody;  whose  duty  it  shall  be,  if  req 
make  out  for  such  person  in  custody,  and  i: 
direction,  an  accurate  schedule  in  writin 
debts  by  him  owing,  specifying  the  name 
persons  to  whom  owing,  and  the  original  c< 
tion  thereof,  and  whether  the  same  are  1 
note,  or  other  contract  in  writing,  or  bv  book 
or  otherwise,  and  also  an  accurate  schedule 
ing  of  all  debts  and  demands  owing  to  hin 
pertinent  description  of  all  contracts  in  wh 
in  any  way  interested,  and  of  all  property 
kind,  real  and  personal,  in  possession,  rema 
reversion,  to  which  he  has  any  claim ;  and 
plicant  shall  surrender  to  the  commissioner 
ten  evidences  of  title  and  of  claims  and  his 
account:  provided,  however,  that  nothiuj 
ishall  be  construed  to  deprive  any  persor 
right  he  may  haye  to  hold  property  exempt 
payment  of  his  debts,  or  to  require  him  to 
surrender  any  such  property  or  rights  in  i 
the  commissioner ;  but  a  separate  schedule 
made  of  the  exempted  property,  and  the 
sioner  shall  decide  all  questions  a^  to  the 
any  property  selected  by  the  debtor  as  exei 
all  other  questions  in  that  behalf:  and  an 
who  may  be  imprisoned  under  any  process 
fine,  penalty,  or  costs,  in  any  criminal  pre 
shall  be  entitled  to  the  benefit  of  this  sectio; 
time  after  he  shall  have  been  imprisoned  un 
process  for  the  period  of  sixty  days,  unless  t 
ment  in  the  case  requires  imprisonment  till 
penalty,  or  costs  be  paid ;  but  this  provision  i 
extend  to  any  person  confined  in  anjr  wc 
established  by  any  municipal  corporation. 
329,  U  7,  8,  9,  10,  48.] 

Mandamus  lies  to  compel  officer  to  take  prisoner  b< 
misBioner,  19  O.  S.  581.  Sheriff  lanotbounatoBiippor 
6  0.438,    See  $1028. 
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Assignment  of  his  property — Form — Effect — 
commissioner — Pending  suits.  Before  any  par- 
ing application  as  aforesaidjj  shall  be  entitled 
ificate  from  the  commissionier,  as  hereinafter 
i,  he  shall  xaake  and  deliver  to  the  commis- 
Q  assignment,  in  writing,  of  all  his  property, 
id  credits  of  every  kind  and  description,  ex- 
[y  exempted  property  or  rights ;  hut  no  par- 
orm  of  wordfe  shall  be  necessary  to  the  valid- 
aid  assignment;  and  the  same,  vsrhen  made 
vered  to  the  commissioner,  shall  operate  as  a 
,nce  of  all  the  property  of  such  applicant, 
ill  vest^in  the  commissioner  all  the  rights, 
d  equitable,  which  such  applicant  had  in  or 
property,  rights,  and  credits,  whether  the 
)  mentioned  or  described  in  such  schedules 
^entory  or  not,  except  as  aforesaid;  and  it 
I  lawful  for  the  commissioner  to  commence 
secute  suits  and  actions  in  his  own  name,  in 
e  manner  that  the  applicant  could  have  done 
uch  assignment :  provided,  that  suits  pend- 
ae  time  of  such  assignment  shall  not  abate, 
■f  be  prosecuted  and  defended,  by  the  com- 
3r,  in  the  name  of  the  applicant,  to  final 
it,  as  though  such  assignment  had  not  been 
[29  V.  329,  -i  11.] 

>8e8  in  action  of  an  insolvent  debtor,  and  the  legal 
1  them  vest  iu  the  commissioner  of  insolvents  and  he 
I  maintain  an  action  thereon,  6  O.  271. 

.  Any  other  transfer  of  property  after  the  arrest 
very  assignment,  transfer,  or  conveyance  of 
r,  either  real,  personal  or  mixed,  made  or 
i  by*  the  applicant  after  his  arrest,  and  before 
nination  before  the  commissioner,  as  herein 
i,  shall  be  utterly  void  and  of  no  effect.  [29 
12.] 

.  Oath  of  the  applicant.  When  any  person 
ike  application  to  the  commissioner,  he  shall, 
ime  of  making  such  application,  make  and 
►e  an  oath  before  the  commissioner,  in  the 
g  form,  viz:  I,  A.  B.,  do  swear  that  I  was 
isted,  nor  am  I  now  in  custody  of  an  oflScer, 
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at  the  suit  of ,  by  any  collusion  or  c< 

tion  with  the  said ,  or  with  any  other 

that  I  have  delivered  up  and  assigned  to  tl 
missioner  of  insolvents  of  the  county  of  — 
the  property  that  I  have,  or  claim  any  tit! 
interest  in ;  that  the  schedules  and  inventor 
property,  rights  and  credits  by  me  made,  coi 
far  as  I  know  or  believe,  a  full  description  o 
property,  rights,  credits,  and  claims,  in  pog 
remainder,  or  reversion  (property  exempt 
execution  excepted);  and  also  all  my  bondt 
contracts  in  writing,  and  other  contracts,  in 
am  beneficially  interested,  and  that  I  have  d 
the  same  to  the  commissioner ;  and  also  my  1 
account  and  all  written  evidences  of  my  ] 
title  to  any  property  whatsoever:  and  that 
not,  directly  or  indirectly,  at  any  time,  sold, 
€d,  or  disposed  of,  for  the  use  of  any  perg 
money,  property,  debt,  right  or  claim,  or  i] 
the  same  to  or  with  any  person,  thereby  to 
my  creditors,  or  any  of  them,  or  to  secure  ti 
so  that  I,  or  my  heirs,  or  any  other  person, 
ceive  or  expect  any  profit  or  advantage  th 
129  V.  329,  §  15.] 

^  6365.  Examiiiation  of  applicant  before  the 
fiioner  to  be  reduced  to  writing  and  subscribed. 
^ny  person  shall  apply  to  the  commissioner, 
said,  he  shall,  at  the  time  of  making  oath,  i 
said,  answer  such  questions  as  shall  be  put  t< 
the  commissioner,  or  any  creditor,  his  agen 
torney,  relative  to  his  circumstances  and  the  i 
of  his  property,  and  the  causes  which  occasi< 
insolvency:  all  which  questions,  together  ^ 
answers  of  the  applicant,  shall  be  reduced  to 
and  subscribed  by  him ;  and  such  answers 
considered  as  made  under  the  oath  adminifi 
aforesaid.     [29  v.  329,  §  16.] 

§  6366.  Bond  required  of  non-resident,  and 
unless,  etc. — may  be  required  in  any  case — whe 
dispensed  with.  Any  applicant  who  is  a  non 
of  the  State,  shall  give  b<5nd  to  the  comm 
with  surety  to  his  acceptance,  in  a  sum  not  ] 
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idred  dollars,  conditioned  that  such  applicant 
►pear  in  the  probate  court  of  the  county  on 
1  Monday  thereafter,  and  that  he  shall  then 
re  file  his  petition,  and  submit  to  a  further  ex- 
3n,  pay  the  costs,  and  in  all  respects  comply 
>  requisitions  of  the  court ;  and  a  resident  ap- 
shall  be  req^uired  to  give  a  like  bond,  unless 
missioner  is  satisfied  that  the  applicant  has 
©d  no  fraud  by  disposing  of  property,  and 
application  is  not  made  to  enable  him  to  re- 
3  body  out  of  the  State ;  and  in  any  case,  the 
ioner  may,  in  his  discretion,  require  the  ap- 

0  give  such  bond  in  any  sum  not  exceeding 
unt  of  the  debt  or  demand  for  which  such 
t  is  in  custody ;  or  if,  in  any  case,  whether 
t  be  resident  or  not,  the  commissioner  is  sat- 
at  the  applicant  has  no  property  not  exempt, 
he  has  not  committed  any  fraud  by  disposing 
5rty,  and  he  has  no  intention  of  remov- 
ody  out  of  the  State,  he  may  dispense  with 
g  of  bond.    [29  v.  329,  i  14, 1?  ;  42  v.  29,  §2,  3.] 

mdition  of  the  bond  is  substantially  as  required  by 

1  be  sufficient,  7  O.  (pt.  1)  235.    See  3;0.  104;  8  U.  43. 

Certificate  of  oommissioner  to  applicant — 
Xrhen  «onrt  may  require  a  recogniianee,  etCL 
leant.  When  any  person  shall  apply  to  the 
ioner,  and  shall  have  complied  with  the  fore - 
) visions,  the  commissioner  shall  give  to  the 
i  a  certificate  of  his  having  so  complied ;  and 
icate  of  the  commissioner  shall  protect  the 
[  the  applicant  from  arrest  or  imprisonment, 
ebt  or  demand  in-  any  civil  action,  at  the  suit 
3rsotL  named  in  his  schedule,  and  from  any 
enalty  therein  named,  and  for  which  he  has 
>risoned  sixty  days  or  more,  until  the  day  his 
on  is  finally  disposed  of  by  the  probate 
nd  if  such  applicant  shall  appear  in  said  • 
d  file  his  petition,  as  required,  said  certificate 
tect  such  applicant  from  arrest,  as  aforesaid, 
i  petition  shall  be  finally  disposed  of  by  the 
rovMed,  that  the  court  may,  for  suflScient 
3wn,  require  such  applicant,  when  his  peti- 
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tion  is  continued  for  more  than  ten  days  at  < 
ti nuance,  to  enter  into  a  recognizance  to  the 
Ohio,  for  the  benefit  of  his  creditors,  with  s 
be  approved  by  the  court,  conditioned  that  s 
tioner  shall  appear  and  prosecute  his  said 
and  abide  the  order  of  the  court  thereon.  [^ 
^20,21;  61  V.  323,n.] 

There  is  no  other  diflference  between  the  commissic 
tificate  and  the  llnal  discharge,  except  that  the  fo 
charges  lor  a  limited  time,  and  the  latter  forever  Iron 
named  in  the  schedule.  The  discharge  in  either  case 
one,  9  0. 100. 

§  6368.  Suit  on  bond  when  forfeited — distril 
proceeds,  If  any  applicant  for  relief,  shall  fi 
pear  in  court,  and  comply  with  the  conditio 
bond,  the  same  shall  be  forfeited,  and  suit 
brought  thereon,  in  the  name  of  the  comm 
for  the  use  of  the  creditors  of  the  applicant ; 
sum  collected  therefrom  shall  be  distributed 
the  creditors,  as  the  proceeds  of  the  effects  o 
plicant  are  distributed.     [29  v.  329,  §  19.] 

In  an  action  on  the  bond  of  an  insolvent  where  h( 
prosecute  his  application  to  a  final  discharge,  the  su 
not  show  in  mitigation  of  damages  that  the  person 
the  bond  was  wholly  insolvent,  and  had  no  property 
4  0.  172. 

§  6369.  Commissioner  to  keep  a  reyoord  of 
oeedings  open  to  inspection.  The  commissioi 
keep  a  book,  in  which  he  shall  enter  each  ap] 
made  to  him  under  this  chapter,  and  briefly 
the  proceedings  had  before  him,  in  each  cas 
ally;  which  record  shall  be  open  at  all  re^ 
times,  to  the  inspection  of  any  person  int 
said  book  shall  be  furnished  to  the  commiss: 
the  county  auditor,  on  order  of  the  prdbate  < 
the  expense  of  the  county.    [29  v.  329,  ?  23.  J 

^  6370.  Notice  of  application.  Immediate 
granting  a  certificate  to  an  applicant,  as  afore 
commissioner  shall  give  notice  of  the  applic 
advertisement,  published  once  in  some  ne 
published  and  of  general  circulation  in  the 
specifying  the  day  when  the  applicant  is  req 
appear  in  the  probate  court  and  file  his  i 
[29  V.  329,  ?  25.] 
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the  debtor  gives  bond  and  the  commissioner  fails  to 
e  within  the  time  that  return  must  be  made  to  the 
afterwards  causes  such  notice  to  be  published  aud  at 
herein  specified  the  creditor  appears  in  good  faith  aTid 
ged  this  is  a  suflBcient  compliance  with  the  condition 
id,  3  O.  104. 

Beturn  of  bond,  oopies  of  schedules,  etc.,  to 
^ase  to  be  docketed,  etc.  The  commissioner 
>fore  the  third  Monday  after  a  certificate  is 
by  him,  return  to  the  probate  court  the  ©rig- 
id (if  any)  given  to  him,  and  also  copies  of 
eduies  and  inventories  made  by  said  appli- 
d  also  of  the  examination  of  such  applicant, 
he  record  of  the  proceedings  of  the  commis- 
>roperly  certified ;  and  the  court  shall  enter 
on  its  docket,  and  file  said  papers  together^^ 
inspection  of  any  person  interested.  [29  v^ 
6,  27.] 

When  petition  of  applicant  to  be  filed  in  conrt. 
ditor  appear  and  notice,  etc.,  given,  final  certifi- 
ted.  On  the  said  third  Monday,  or  the  next 
my  day  prior  thereto,  the  applicant  shall  tile 
ion  in  the  said  court,  setting  forth  his  said 
ion  to  the  commissioner,  and  praying  to  be 
from  liabilitv  to  arrest  for  any  debt  or  claim 
a  his  schedule  of  debts ;  and  the  court  shall 
>n,  on  the  said  third  Monday,  or  the  next 
any  subsequent  day  after  the  filing  of  the 
,  cause  the  creditors  of  the  applicant  to  be 
nd  if  no  creditor  shall  appear,  in  person  or 
ney,  to  resist  said  petition,  the  court  may, 
further  examination  of  the  petitioner,  grant 
.  certificate  of  his  having  complied  with  the 
ns  of  law  in  that  behalf,  and  obtained  the 
ayed  for,  as  aforesaid,  or  said  petitioner  may 
er  examined  by  the  court :  provided,  that  it 
st  be  made  to  appear  to  the  court  that  the 
jquired  by  this  chapter  has  been  given :  pro- 
Iso,  that  the  court  may,  for  eufficient  cause 
permit  said  applicant  to  file  his  petition,  as 
1,  on  any  day  after  the  time  above  limited,, 
jeding  thirty  days  thereafter.  [29  v.  329,  §  28.] 
1  discharge  of  foreign  debtor  valid,  1  O.  236;  7  O. 
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§  6373.  Proceedings  if  creditor  resist.  If  ai 
tor  phall  appear  in  person,  or  by  attorney, 
said  petition,  and  shall  require  a  further  exar 
of  the  petitioner,  the  court  may  continue  the 
tion  to  a  day  certain,  and  such  further  exai 
shall  in  the  meantime  be  made  before  the 
sioner,  or  any  other  person,  as  the  court  ma 
[29  V.  329,  'i  29.] 

J  6374.  Hqw  suck  further  examination  c< 
Adjournment  of  examination.  The  further  e 
tion  of  the  petitioner  shall  be  in  writing; 
answers  to  such  questions  as  shall  be  put 
shall  be  reduced  to  writing  by  himself,  or  nis  a 
or  by  the  commissioner,  or  other  person  aj 
by  the  court,  as  aforesaid ;  if  the  petition€ 
under  examination,  as  aforesaid,  shall  require 
time  to  answer  any  questions  put  to  him  in 
it  shall  be  the  duty  of  the  person  before  wh 
examination  is  had  to  adjourn  the  same  for  a 
not  exceeding  one  day;  and  such  petitioner  e 
be  required  by  his  creditors,  or  any  of  them,  t< 
and  submit  to  an  examination,  as  aforesai 
than  twice,  unless  by  adjournment,  as  ai 
[29  V.  329.  U  30,  31,  32.] 

§  6375.  Examination  to  be  signed  and  filed 
When  such  examination  shall  be  closed,  t 
tioner  shall  sign  the  same,  and  make  oath 
truth  thereof,  before  the  commissioner,  oi 
some  other  person  authorized  by  law  to  adi 
oaths ;  and  the  said  examination  shall  be  r 
to  the  court,  and  filed.    [29  v.  329,  §  33.] 

g  6376.  Proceedings  on  final  hearing  after  sue 
examination.  Upon  the  final  hearing  of  the  ] 
the  several  examinations  of  the  petitioner 
read  as  evidence  by  any  creditor ;  and  the  pei 
and  any  of  his  creditors,  may  examine  w 
before  the  court ;  and  they  may  also  offer  ai 
evidence  or  depositions  taken  according  to  la 
the  court,  on  hearing,  may  grant  to  the  peti 
certificate,  as  aforesaid,  or  may  dismiss  his  j 
as  shall  seem  just.     [29  v.  329,  i  34.] 
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.  How  costs'awarded  on  the  final  hearing~ez« 
^erefor,  etc.  When  the  court  shall  dismiss- 
tion  of  any  person  applying  for  relief,  judg- 
lall  be  rendered  against  the  petitioner  for  all 
9  that  have  accrued  on  behalf  of  the  petitioner- 
such  as  have  been  paid  by  him  to  the  com- 
bt),  and  also  in  resisting  the  same ;  and  when 
:t  shall  grant  the  petitioner  the  relief  prayed, 
at  shall  be  rendered  against  the  petitioner  for 
B  before  the  commissioner,  and  m  the  court, 
>art  of  the  petitioner,  and  not  before  paid ; 
creditors  resisting  such  petition  and  failing,. 
y  their  own  costs ;  and  all  such  costs  shall  be 
s  in  other  cases,  and  may  be  collected  by 
)n ;  or  the  court  may  order  that  the  final  cer- 
jhall  not  be  delivered  until  the  petitioner 
y  the  costs  taxed  against  him.     [29  v.  329  ^  35.] 

.  Dismissal  of  application— effect.  If  the  ap- 
fail  to  file  his  petition  within  the  time  herein 
or  allowed  by  the  court,  his  application  shall 
issed,  and  judgment  shall  be  rendered  against 
all  costs  not  before  paid ;  but  the  commis- 
1  such  case,  and  also  when  the  petition  i& 
jd  on  hearing,  shall  proceed  to  dispose  of  any 
Dvered  by  the  assignment,  as  if  the  applica- 
l  been  granted  by  the  court. 

I.  Effect  of  certificate  granted  by  the  Commis- 
y  the  Conrt,  etc.    When  such  applicant  shall 

the  certificate  granted  by  the  commissioner 
officer  in  whose  custody  he  may  be,  the  officer 
•rthwith  discharge  such   person  out  of   his 

;  and  the  oflScer  shall  return,  with  the  pro- 
y  virtue  of  which  he  had  such  person  in 
),  a  copy  of  said  certificate ;  and  he  shall  also- 
on  said  process,  that,  in  obedience  to  such 
te,  he  had  discharged  the  person  named 
;  and  said  certificate  shall  be  returned  to  the 

named  therein  by  the  officer;  and  the 
te,  granted  by  the  court  to  the  petitioner, 
jsaid,  shall  protect  the  person  of  such  peti- 
forever  after  from  arrest  or  imprisonment 
civil  ajction,  debt,  or  demand,  mentioned  in 


the  schedule  of  his  debts,  made  before  the 
sioner,  as  hereinbefore  provided,  or  any  fine 
Alty  for  which  he  shall  have  been  imprison 
days  or  more ;  but  neither  certificate  shall  pre 
from  arrest  or  imprisonment  for  any  debt  or 
for  money  or  property  received  while  acting 
fiduciary  capacity ;  and  if  any  sheriff  or  oth« 
shall  arrest  any  person  having  been  so  dischi 
the  court,  such  officer  having  knowledge  of  i 
charge,  and  that  the  person  so  arrested  has 
cate,  so  granted  to  him  by  the  court,  or  sha] 
to  discharge  the  person  so  arrested  out  of  his 
as  soon  as  such  certificate  shall  be  produ 
shown  to  him,  the  officer  so  offending  shall  I 
to  be  prosecuted  in  the  court  of  common  pie 
action  for  false  imprisonment,  at  the  suit  of  t 
injured ;  and  if  judgment  shall  be  rendered 
such  officer  for  any  sum  whatever,  in  dama 
plaintiff  shall  recover  full  costs.  [29  v.  329,  { 
51  V.  323,  g  1 ;  41  V.  15,  i  1.] 


A  discharge  under  the  infeolvent  law  on  process  frc 
court  discharges    from   imprisonment   on   process 
United  States  Circuit  Court,  7  O.  (pt.  1)  196.    The  act 
ing  insolvents  from  fines  is  constitutional,  19  O.  S.  58 

§  6380.  CommissioiierB  may  administer  oatfa 
commissioner  may  administer  all  oaths  req 
matters  connected  with  his  duties.    [29  v.  Si 

^  6381.  The  sections  of  this  chapter  relating 
tary  assignment  to  govern  the  administration  of  t 
The  sections  of  this  chapter  relating  to  volur 
signmenta  shall  be  applied  and  govern  the  a 
the  court  and  the  commissioner,  as  to  .the  p 
tion  and  allowance  or  rejection  of  claims, 
praisementand  conversion  of  assets  into  mo 
making  and  paying  dividends,  and  the  fee 
probate  judge,  andfin  all  other  respects  in  the 
istration  of  the  trust,  except  as  otherwise  hei 
vided.  [29  v.  329,  «3  6,  38,  39,  40,  41,  42,  43,  4 
V.  23,  B 1,  2 ;  33  v.  50,  U  1, 2 ;  44  v.  50,  §  1.] 
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S.  fees  of  oommissioner — to  be  paid  in  advance 
fees  fixed  by  court.  The  commissioner  shall  be 
I  to  the  following  fees:  For  writing  the  ap- 
n  and  bond,  if  any,  each,  twenty-five  cents ; 
inventories,  schedules,  and  assignments,  and 
examination  at  the  time  of  application,  and  for 
es  thereof,  ten.  cents  per  hundred  words ;  for 
ing  notice,  twenty-five  cents,  in  addition  to 
ount  paid  to  the  printer ;  all  which  he  shall 
right  to  receive  before  he  shall  be  required  to 
certificate  to^the  applicant ;  and  for  all  other 
3  he  shall  be  entitled  to  receive  a  reasonable 
isation,  to  be  fixed  by  the  court.     [29  v.  329, 

%.  Who  to  act  in  absence  of  commissioner, 
ver  the  office  of  commissioner  of  insolvents 
e  vacant,  or  in  case  of  the  death,  absence,  or 
y  of  said  commissioner  ,  the  duties  of  commis- 
shall  temporarily  be  discharged  by  a  master 
ssioner,  but  as  soon  as  there  is  a  commissioner 
all  unfinished  business  shall  be  turned  over  to 
M  V.  60,  i  20 
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CHAPTER  V. 

MARRIAGES. 

§  6384.  Who  may  contract  matrimony.  Mal< 
of  the  age  of  eighteen  years,  and  female  pe 
the  age  of  sixteen  years,  not  nearer  of  kin  ths 
cousins,  and  not  haying  a  husband  or  wil 
may  be  joined  in  marriage :  provided,  a\^ 
male  persons  under  the  age  of  twenty-one  y 
female  persons  under  the  age  of  eighteen  ye 
first  obtain  the  consent  of  their  fathers,  resj 
or  in  case  of  the  death  or  incapacity  of  theii 
then  of  their  mothers  or  guardians.     [67  v.  ( 

Mutual  promises  and  cohabitation  are  not  a 
10  O.  S.  181.  Solemnization  without  a  license,  follow 
habitation  is,  12  O.  S.  553.  Marriage  hy  minor  invj 
confirmed  by  cohabitation  alter  majoritv,  20  O.  1;  4 
12  Bull  237.  Marriage  contract  of  imbecile  declared  s 
O.  S.  271 ;  see  28  Bull  227.  Marriage  of  female  minor 
Ohio,  entered  into  Kentucky,  valid  unless  avoided  o 
reaching  majority,  26  Bull  309.  No  action  lies  for  brc 
tract  of  marriage  made  in  Ohio  where  parties  are  fii 
49  O.  S.  654.  Infancy,  when  pleaded,  is  a  valid  clef  em 
tion  for  the  breach  of  a  marriage  promise,  31  O.  S.  5'. 
riage  solemnized  in  due  form  is  presumed  to  be  li 
some  enactment  which  annuls  it  is  produced  and 
those  who  deny  its  validity,  32  O.  S.  163.  Where  cov( 
lied  on  to  save  an  action  from  the  bar  of  the  statut 
tions  the  marriage  may  be  shown  by  a  proof  of  coha 
husband  and  wife,  35  O.  S.  94.  In  an  ciction  by  one  a! 
husband  against  the  heir  of  a  deceased  wife  to  recov( 
by  the  courtesy  where  the  marriage  is  put  in  issue 
in  fact  may  be  proved  by  showing  that  they  lived  to 
cohabited  as  man  and  wife,  39  O.  S.  478.  Where  a  m 
contracted  by  slaves  in  a  slave  state  before  the  em 
proclamation,  it  was  held  not  to  be  unlawful  for  the  1 
afterwards  marry  another  woman,  39  O.  S.  563.  As  to 
jority,  see  §  3136. 

^  6385.  Who  may  solemnize  marriage.  It 
lawful  for  any  ordained  minister  of  any 
society  or  congregation,  wuthin  this  state,  wl 
may  hereafter  obtain  a  license  for  that  pu 
hereinafter  provided,  or  for  any  justice  of  t 
in  his  county,  or  for  the  mayor  of  any  city 
porated  village  in  any  county  in  which  s 
or  village  may  wholly  or  partly  lie,  or  for  th( 
religious  societies,  agreeaoly  to  the  rules  an« 
tions  of  their  respective  churches,  to  join  toi 
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md  and  wife,  all  persons  not  prohibited  by  law. 
208.] 

86.  How  ministers  may  obtain  license  to  marry, 
minister  of  the  gospel,  upon  producing  to  the 
of  the  probate  court  of  any  county  within  this 
in  which  he  officiates,  credentials  of  his  being  a 
ir  ordained  minister  of  any  religious  society  or 
egation,  shall  be  entitled  to  receive  from  said 

a  license,  authorizing  him  to  solemnize  mar- 
within  this  state,  so  long  as  he  shall  continue  a 

ir  minister  in  such  society  or  congregation.    [29 

,2  3.] 

87.  Minister  to  prodnce  to  jndge  of  county  in 
he  solemnizes  marriage,  his  license —  record  there- 

>  charge.  It  shall  be  the  duty  of  every  minister, 
s  now  or  hereafter  shall  be  licensed  to  solemnize 
ages,  as  aforesaid,  to  produce  to  the  judge  of  the 
ourt,  in  every  county  in  which  he  shall  solem- 
my  marriage,  his  license  so  obtained ;  and  the 
uage  shall  thereupon'  enter  the  name  of  such 
ter  upon  record,  as  a  minister  of  the  gospel  duly 
rized  to  solemnize  marriages  within  this  state, 
hall  note  the  county  frofei  which  such  license 
I ;  for  which  service  no  charge  shall  be  made  by 
judge.     [29  V.  429,  §  4.] 

88.  Record  or  certificate  evidence.  When  the 
of  any  such  minister  is  so  entered  upon  the  re- 
by  the  judge  aforesaid,  such  record,  or  the  cer- 
e  thereof,  by  the  said  judge,  under  the  seal  of 
urt,  shall  be  good  evidence  that  the  said  minis- 
is  duly  authorized  to  solemnize  marriages.    [29 

>  §  5.]     . 

89.  Before  marriage,  bans  to  be  published  and  how, 
nse  to  be  procured,  where.  Previous  to  persons 
joined  in  marriage,  notice  thereof  shall  be  pub- 

(in  the  presence  of  the  congregation),  on  two 
3nt  days  of  public  worship;  the  first  publication 
at  least  ten  davs  previous  to  such  marriage, 
1  the  county  where  the  female  resides;  or,  a 
e  shall  be  obtained  for  that  purpose  from  the 
te  judge  in  the  county  where  such  female  may 
.     [29  V.  429,  2  6.] 
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I  6890.  License  how  obtained—consent  of  parent  or 
guardian  of  minor  how  given — fees  for  license— for  re- 
cording certificate  of  marriage — penalty  for  improperly 
issuing  license.  The  probate  judge,  as  aforesaid  may 
inquire  of  the  party  applying  for  a  marriage  license,  as 
aforesaid,  upon  oath,  relative  to  the  legality  of  such 
contemplated  marriage;  arid  if  the  judge  shall  be 
satisfied  there  is  no  legal  impediment  thereto,  then  he 
shall  grant  such  marriage  license ;  and  if  any  of  the 
persons  intending  to  marry  shall  be  under  age,  and 
shall  not  have  had  a  former  wife  or  husband,  the  con- 
sent of  the  parents  or  guardians  shall  be  personally 
given  before  the  judge,  or  certified  under  the  hand  of 
such  parent  or  guardian,  attested  by  two  witnesses, 
one  of  whom  shall  appear  before  said  judge,  and 
make  oath  that  he  saw  the  parent  or  guardian,  whose 
name  is  annexed  to  such  certificate,  subscribe,  or 
heard  him  or  her  acknowledge  the  same;  and  the 
judge  is  hereby  authorized  to  administer  such  oath, 
and  thereupon  issue  and  sign  such  license,  and  affix 
thereto  the  seal  of  the  court;  the  judge  shall  be  en- 
titled to  receive  as  his  fee,  for  administering  the  oath 
and  granting  license,  ^ith  the  seal  affixed  thereto, 
recording  the  certificate  of  marriage,  and  filing  the 
necessary  papers,  the  sum  of  seventy-five  cents;  and 
if  any  judge  shall,  in  any  other  manner,  issue  or  sign 
any  marriage  license,  he  shall  forfeit  and  pay  a  sum 
not  exceeding  one  thousand  dollars,  to  and  for  the  use 
of  the  party  aggrieved,  provided  that  should  the  i)er- 
son  then  qualified  and  acting  as  probate  judge  be  him- 
self the  party  applying,  he  shall  make  the  application 
to  the  judge  of  the  court  of  common  pleas,  within  and 
for  the  same  county,  and  if  there  be  no  .legal  impedi- 
ment thereto,  said  common  pleas  judge  shall  grant 
said  probate  judge  a  marriage  license  and  shall  there- 
upon certify  said  application,  and  his  action  thereon, 
to  the  probate  court  of  said  county  for  record,  as  in 
other  cases.    [82  v.  202.] 

Affidavit  for  h*cf?n«'';.— State  of  Ohio, county,  ss:  Per- 
sonally appeared  before  me,  the  undersigned  Judge' of  the  Pro- 
bate court,  within  aad  for  the  county  of ,  A.  B..  who 

being  duly  sworn  deposes  and  says  that  he  is  more  than  twenty- 
one  years  of  age  and  has  no  lawful  wife  living.  Aii'i  that 
C.  D.  is  mnvft  than  eighteen  years  of  age  and  has  no  lawful 
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>and  living;  that  she  is  a  I'esident  of  the  county  of 

esaid.  And  the  said  A.  B.  further  says  that  C  I>.  and  af- 
;  are  not  of  nearer  relation  to  each  other  than  that  of  sec- 
cousin,  and  that  he  knows  of  no  legal  objection  to  tlie 
riage  contemplated  between  them.  A.  B. 

sTorn  to  and  subscribed  before  me  this day  of 188-, 

,  Probate  Judge. 

Carriage  returyi.— Married  on  the day  of ,  188—, 

i.  and  C.  D.,  by  rae,  a  minister  of  the  Gospel,  E.  F. 

L  an  action  for  damages  by  a  father  for  the  wrongful  issu- 
)t  license  for  the  marriage  of  his  daughter,  evidence  of  the 
character  of  the  husband  may  be  received  and  considered, 
be  jury  in  aggravation  of  damages,  14  0. 1.  A  deputy  clerK 
le  probate  court  has  authority  to  administer  oaths  to  parties 
ing  application  for  marriage  licenses  touching  the  merits  of 
I  applications  and  perjury  may  be  assigned  upon  such  oaths, 
.  S.  21.  An  application  to  the  probate  court  for  a  marriage 
ise  is  a  "  matter  **  depending  "  before  said  court  within  the 
ning  of  §  9  of  the  crimes  act  [S.  &  C.  405]  and  the  applicant 
be  indicted  for  perjury  for  false  swearing  although  the  ap- 
mt  is  not  one  of  the  parties  thereto,  20  O.  S.  330. 

S391.  Certificate  of  marriage  may  be  transmitted  to 
>ate  Judge  and  recorded— penalty.  A  certificate  of 
-y  marriage  hereafter  solemnized,  whether  author- 
Iby  publication  of  bans  in  the  congregation  or  by 
nee  issued  by  a  probate  judge,  or  after  notice  given, 
he  congregation  signed  by  the  justice,  mayor  or 
lister  solemnizing  the  same,  or  the  clerk  of  the 
nthly  meeting,  shall  be  transmitted  to  the  probate 
ge  in  the  county  wherein  the  marriage  license  w^as 
led,  or  the  congregation  wherein  said  bans  were 
)lished  is  situated  or  marriage  was  celebrated, 
hin  three  months  thereafter,  and  recorded  by  such 
bate  judge ;  every  justice,  mayor,  or  minister  or 
rk  of  the  monthly  meeting,  failing  to  transmit  such 
bificate  to  the  probate  judge  in  due  time,  shall  for^ 
,  and  pay  fifty  dollars,  and  if  the  probate  judge 
,11  neglect  to  make  such  record,  he  shall  forfeit  and 
T  fifty  dollars  to  and  for  the  use  of  the  county.    [Sb 

m.] 

6392.  Penalty  against  minister  or  justice  for  solemniz- 
marriages  contrary  to  the  intent  of  this  chapter,  or  for 
luthorized  person  to  solemnize  a  marriage.  If  any 
tice,  minister  or  mayor,  by  this  chapter  authorized 
join  persons  in  marriage,  solemnize  the  same  with- 
,  bans  having  been  published,  or  a  license  obtained 
required  by  section  sixty- three  hundred  and  eighty- 
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nine,  the  person  so  offending  shall,  upon  conviction 
thereof,  forfeit  and  pay  any  sum  not  exceeding  one 
thousand  dollars,  to  and  for  the  use  of  the  county 
wherein  such  offense  was  committed,  and  be  impris- 
oned not  more  than  six  months  or  both  ;  and  if  any 
person  not  legally  authorized  shall  attempt  to  solem- 
nize the  marriage  contract,  such  person  shall,  upon 
conviction  thereof,  forfeit  and  pay  five  hundred  dollars 
to  and  for  the  use  of  the  county  wherein  such  offense 
was  committed,  and  be  imprisoned  not  more  than  six 
mouths  or  both.    [90  v.  47.] 

|6393.  Buty  of  minister  solemnizing  marriage  of 
minors.  It  shall  be  the  duty  of  every  minister,  mayor 
or  justice  of  the  peace,  before  he  shall  solemnize  any 
marriage  between  the  parties,  either  of  whom  is  re- 
quired, by  §  6384  to  obtain  the  consent  of  his  or  her 
parent  or  guardian  (except  in  cases  where  license 
shall  have  been  obtained  from  the  judge  of  the  pro- 
bate court),  to  be  satisfied  that  the  intention  of  mar- 
riage between  such  parties  has  been  duly  published, 
and  also  that  the  consent  of  such  parent  or  guardian 
has  been  obtained,  either  by  acknowledgment  in 
presence  of  such  minister,  mayor  or  justice  of  the 
peace,  or  by  a  certificate  under  the  signature  of  such 
parent  or  guardian,  and  attested  by  one  or  more  cred- 
ible witnesses,  who  shall  be  present  for  the  purpose 
of  satisfying  such  minister,  mayor  or  justice  of  the 
peace  that  such  certificate  was  actually  signed  brthe 
parent  or  guardian,  for  the  purpose  aforesaid.  [86  v. 
209.] 

^  6394.  Fines,  etc.,  how  recovered.  Any  fine  or  for- 
feiture arising  to  the  county,  in  consequence  of  the 
breach  of  this  chapter,  shall  be  recovered  by  a  civil 
action,  with  costs  of  suit,  in  any  court  of  record 
having  cognizance  of  the  same.     [29  v.  429,  §  H.] 
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CHAPTER  VI. 

STATISTICS  OF  BIRTHS  AND  DEATHS. 

g  6395.  Probate  judge  shall  keep  a  record  of  birth? 
Ld  deaths.  The  probate  judge  shall  keep  a  record  of 
le  births  and  deaths  reported  to  him  as  hereinafter 
rovided;  the  births  shall  be  numbered,  recorded, 
id  alphabetically  indexed  in  the  order  in  which 
ley  are  received,  and  the  record  shall  state  in  eep- 
•ate  columns  the  date  of  making  the  record,  the 
ite  and  place  of  birth,  the  name,  sex  and  color  of 
le  child,  the  maiden  name  of  the  mother,  and  the 
gime  of  the  father  of  the  child,  and  the  residence  of 
le  parents,  as  fully  as  the  same  are  reported ;  the 
3atns  shall  be  likewise  numbered,  recorded  and  in- 
3xed,  and  the  record  thereof  shall  state  in  separate 
)lumn8,  so  far  as  the  same  is  reported,  the  date  and 
lace  of  death,  name  and  surname  of  the  deceased, 
)ndition  (whether  single,  married  or  widowed),  age, 
lace  of  birth,  occupation,  names  of  parents  (when 
1  "infant  without  name),  cause  of  death,  color,  and 
at  place  [of  residence]  of  such  deceased  person,  and 
le  date  of  making  the  record ;  and  it  shall  further 
J  the  duty  of  the  probate  judge,  when  satisfied  as  to 
le  required  fact  by  the  sworn  testimony  of  two  or 
ore  competent  witnesses,  to  make  record  of  births 
id  deaths  which  have  been  omitted  or  hereafter  may 
J  omitted  and  are  not  of  record.  [90  v.  53 ;  66  v.  69. J 
§  6396.  Duties  of  assessors,  of  physicians  and  mid- 
ves  in  certain  cities,  of  clergymen  and  sextons.  It  shall 
i  the  duty  of  the  assessors  of  the  several  townships 
id  wards  of  each  county  of  this  state,  to  obtain, 
mually,  the  foregoing  statistics,  at  the  time  each 
sessor  shall  make  the  assessment  of  hie  respeciivi- 
wnship  or  ward  for  the  year  ending  the  last  of 
arch,  preceding  each  annual  assessment,  and  report 
e  same  to  the  probate  jud^e  of  his  county,  at  the 
ne  of  his  regular  report  to  the  [county]  auditor; 
id  at  the  time  of  submitting  his  report  to  the  pro- 
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^  bate  judge,  he  shall  state  upon  oath  that  ha  has  mad* 
'  diligent  inquiry  in  order  to  obtain  the  number  ai 
births  and  deaths,  and  other  infoTrufltion  reqitired  by 
this  chapter,  in  his  township  or  ward,  reapectis^ely;. 
and  if  any  assessor  in  this  state  bhall  fail  or  refuse  U> 
make  such  report,  or  to  make  and  file  the  affidavit 
required  by  this  title,  the  auditor  of  his  county  shall 
withhold  his  order  until  the  law  has  been  complied 
with,  to  the  satisfaction  of  the  probate  judge,  except 
in  counties  containing  cities  of  the  first  class,  havine 
a  population  of  one  hundred  and  fifty  thousand  and 
over,  in  which  counties  it  shall  be  the  duty  of  the 
physicians  and  professional  mid  wives  to  keep  a  regis- 
try of  the  several  births  in  which  they  have  assisted 
professionally,  which  shall  contain,  as  near  as  the 
same  can  be  ascertained,  the  time  of  such  birth,  sex, 
color  of  the  child,  the  names  and  residence  of  the 
parents ;  and  physicians  who  have  attended  deceased 
persons  in  their  last  illness,  clergymen  who  have 
officiated  at  the  funeral,  and  sextons  who  have  buried 
deceased  persons,  shall  keep  a  registry  of  the  name, 
age,  and  residence  of  such  deceased  persons  at  the 
time  of  their  death;  it  shall  be  the  duty  of  the  phy- 
sijcians  and  professional  midwives  to  report  fully  the 
births  registered  by  them,  as  required  by  this  chapter, 
to  the  judge  of  the  probate  court  of  the  county  every 
three  months,  viz.,  on  or  before  the  second  Monday 
of  the  months  of  January,  April,  Juljr,  and  October 
of  each  year;  in  case  there  is  no  physician  or  midwife 
in  attendance  at  any  birth,  then  the  parents  shall  be 
required  to  report  to  the  probate  judge  within  one 
month ;  and  physicians,  clergymen,  and  sextons  shall 
likewise  report  fully  the  deaths  registered  by  them, 
.as  required  by  this  chapter,  to  the  judge  of  the  pro- 
bate court  of  the  county,  every  three  months,  as 
above  designated ;  and  any  person  who  shall  neglect 
or  refuse  to  comply  with,  or  violate  the  provisions  of 
this  chapter,  shall  forfeit  and  pay  for  each  ofiense  the 
sum  of  ten  dollars,  to  be  sued  for  and  recovered  in 
the  name  of  the  state  of  Ohio,  and  the  penalty,  when 
recovered,  shall  be  paid  over,  one^alf  to  the  school 
fund,  and  one-half  to  the  party  making  complaint 
thereof.     [68  v.  40,  §  2.] 
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i  6397.  Duty  of  probate  jndge  as  to  blanks  for  statistics. 
t  shall  be  the  duty  of  the  probate  judge  to  furnish  to 
ach  assessor  of  the  several  townships  or  wards  of  his 
ounty,  annually,  and  to  other  persons  making  such 
sport,  a  sufficient  number  of  properly  ruled  blanks, 
rhich  shall  be  paid  for  out  of  the  county  treasury, 
pon  which  to  make  such  report  to  said  probate 
idge.     [66  V.  69,  I  3.] 

g  6398.  Probate  judge  to  keep  record  and  transmit 
bstraot  to  Secretary  of  State.  It  shall  be  the  duty  of 
tie  probate  judge,  receiving  the  reports  as  above 
pecified,  within  fifteen  days  after  the  receipt  thereof, 
3  record  the  same  in  a  book  to  be  provided  by  the 
ounty  commissioners  for  that  purpose,  and  to  trans- 
lit  an  abstract  thereof,  on  or  before  the  first  Monday 
f  August,  every  year,  to  the  secretary  of  state,  in 
uch  form  as  shall  be  i)rescribed  by  that  officer,  who 
hall  file  the  same  in  his  office,  to  be  used  by  him  in 
is  annual  report  to  the  legislature.    [73  v.  203,  §  3.] 

g  6399.  Original  entries  and  copies,  etc.,  evidence, 
leoords  open  to  public  inspection.  Every  original  entry, 
lade  as  above  described,  and  a  copy  of  such  entry 
uly  certified  over  the  seal  of  said  court,  shall  be  re- 
eived  in  all  courts  and  places  as  prima  facie  evidence 
f  the  facts  therein  stated,  and  said  records  shall  be 
pen  to  the  inspection  of  the  public  at  all  proper 
LOurs.     [66  V.  69,  §  5.] 
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Chapter  vii.  ; 

GENERAL  PROVISIONS;.  j 

J  6400.    Probate  judge  to  determine  all  qneitionii  ez-  | 

cept,  etc.  All  questions,  except  those  arising  in 
criminal  actions  and  proceedings,  unless  otherwise 
provided  by  law,  shall  be  determined  by  the  probate  I 
judge,  unless,  in  his  discretion,  he  shall  order  the 
same  to  be  tried  by  a  jury,  or  referred,  as  provided 
for  references  in  the  court  of  common  pleas.  [51  v. 
167,  §28.] 

49  O.  8.  596. 

J  6401."  Bonds,  etc.,  to  be  approved  and  filed.  All 
undertakings  and  bonds,  required  or  authorized  by 
law  to  be  given  in  the  probate  court,  shall  be,  on  be- 
ing accepted  and  approved  bv  the  probate  judge, 
filed  in  his  office.     [51  v.  167,  ^  2^] 

J  6402.  Kotice  of  filing  acconnts  to  be  published.  It 
shall  be  the  duty  of  the  probate  judge  to  cause  notice 
to  be  published  in  some  newspaper  of  the  county,  of 
the  filing  of  any  accounts  by  executors,  administra- 
tors, guardians,  and  trustees  and  assignees,  trustees 
and  commissioners  of  insolvents,  specifying  the  time 
when  such  accounts  will  be  heard,  which  shall  not 
be  less  than  three  weeks  after  the  publication  of  such 
notice,  at  which  time  it  shall  be  competent  for  said 
probate  judge,  for  cause,  to  allow  further  time  to  file 
exceptions  to  said  accounts;  and  the  costs  of  such 
notice  shall  be  paid,  if  more  than  one  account  be 
specified  in  the  same  notice,  in  equal  proportions  by 
the  executors,  administrators,  guardians,  trustees  and 
assignees,  trustees  or  commissioners  of  insolvents, 
respectively.     [51  v.  167,  §  20.] 

J  6403.  ^Examination  of  accountants  under  oath.  The 
probate  judge  shall  have  full  power  and  authority  to 
examine  under  oath,  all  executors,  administratorSr 
guardians,  and  trustees,  and  assignees,  trustees  and  ^ 
commissioners  of  insolvents,  touching  their  accounts; 
and  if  he  shall  think  proper  to  do  so,  he  may  reduce 
such  examination  to  writing,  and  require  such  exec- 
utor, administrator,  assignee,  trustee  or  guardian,  to 
sign  the  same,  and  such  examination  shall  be  filed 
with  the  papers  in  the  case.     [51  v.  167,  ?  21.] 
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§  6404.  Depositions.  Depositions  taken  according 
ko  the  provisions  of  law  for  taking  depositions  to  be 
ased  on  the  trial  of  civil  causes  may  be  taken  and 
ased  on  the  trial  of  any  question  before  the  probate 
30urt,  where  such  testimony  may  be  proper.  [51  v. 
L67,  §  19.] 

§  6405.  Fees  of  witnesses,  jurors,  officers,  same  as  in 
)ommon  pleas.  The  fees  of  witnesses,  jurors,  sheriffs, 
coroners,  and  constables,  for  all  services  rendered  in 
:he  probate  court,  or  by  order  of  the  probate  judge, 
jhall  be  the  same  as  is  provided'  by  law  for  like  ser- 
rices  in  the  court  of  common  pleas.   [51  v.  167,  §  29.] 

§  6406.  Kotioe  of  proceedings  in  probate  oonrt,  how 
[fiven.  When  notice  of  any  proceedings  in  a  probate 
jourt  shall  be  required  by  law,  or  be  deemed  neces- 
sary by  the  probate  judge,  and  the  manner  of  giving 
;he  same  shall  not  be  directed  bv  statute,  the  probate 
judge  shall  order  notice  of  such  proceedings  to  be 
^ven  to  all  persons  interested  therein,  in  such  man- 
aer  and  for  such  length  of  time  as  he  shall  deem 
reasonable.     [51  v.  167,  §  27.] 

The  i>rovislons  of  this  section  were  not  intended  to  apply  to 
LpplicatioHS  under  g  5937,  3  C.  C.  441.  Such  advertisements  of 
general  interest  to  tax  payers  as  the  probate  judge  may  deem 
jroper  shall  be  published  in  two  newspapers  of  opposite  politics 
Li  tne  county  seat  if  there  be  such  publisned  ih  the  county  seat, 
end  in  all  counties  having  cities  of  8,000  or  more  not  the  county 
eat,  additional  publication  of  such  notices  must  be  made  in  two 
lewspapers  «af  opposite  politics  in  such  city,  g  4367. 

g  6407.  When  appeals  may  be  taken  from  probate 
lonrt  to  court  of  oomijion  pleas.  In  addition  to  cases 
ipeciallv  provided  for,  appeals  may  be  taken  to  the 
jourt  of  common  pleas,  from  any  order,  decision  or 
udgment  of  the  probate  court  in  settling  the  accounts 
)f  an  executor,  administrator,  guardian  and  trustees, 
issignees,  trustees  and  commissioners  of  insolvents; 
tnd  IB  proceedings  for  the  sale  of  real  estate  for  thepay- 
nent  of  debts ;  in  proceedings  to  increase  or  diminish 
he  allowance  made  by  appraisers  of  any  estate  to  any 
vidow,  or  minor  child,  or  children  for  their  support 
)ne  year ;  in  proceedings  against  persons  suspected  of 
laving  concealed,  embezzled,  or  conveyed  away  the 
iroperty  of  deceased  persoijs ;  in  cases  for  the  com- 
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pletion  of  real  contracts  and  from  order  or  decision 
m  the  administration  of  insolvents'  estates  by- 
assignees',  trustees,  or  commissioners ;  and  in  pro- 
'  ceedings  to  appoint  guardians  or  trustees  for  lunatics, 
idiots,  imbeciles  or  drunkards,  by  any  person  against 
whom  such  order,  decision  or  decree  shall  be  mader 
or  who  may  be  affected  thereby ;  and  the  cause  so  ap- 
pealed shall  be  tried,  heard,  and  decided  in  the  court 
of  common  pleas,  in  the  same  manner  as  though  the 
said  court  of  common  pleas  had  original  jurisdictioD 
thereof.    [79  v.  127.]^ 

Appeal  lies  in  an  action  brought  in  the  probate  court  by  a 
N  guardian  against  the  sureties  on  the  bond  of  the  former  guardian, 
16  O.  S.  457 ;  to  compel  a;ssignee  for  creditors  to  allow  claim.  3  C. 
C.  446;  4  C.  C.  195;  from  order  of  probate  court  overruling 
motion  of  imbecile  ward  to  terminate  guardianship,  etc.,  45  0. 
S.  702;  where  the  probate  court  in  case  of  assignment  and  sale 
of  personal  property  thereunder  fixes  the  priority  of  lien  holders 
and  distributes  the  proceeds,  2  Q.  C.  73,  76  ;  45  O.  S.  142.  An  ap- 
peal will  not  lie  to  the  court  of  common  pleas  from  an  order  of 
the  probate  court  removing  an  administrator,  15  O.  S.  484 ;  or 
setting  aside  or  refusing  to  confirm  sale  of  a.<!signee,  31  O.  S.  201; 
or  its  approval  of  an  assignee,  34  O.  S.  280 ;  or  refusal  to  admit 
authenticated  copy  of  foreign  will  to  record,  2  C.  C.  387;  or  re- 
fusal to  alter  allowance  to  widow,  12  Bull  284.  No  costs  recover- 
able when  appeal  to  common  pleas  dismissed  for  want  of  juris- 
diction, Id.  Sureties  on  an  assignee's  bond  not  having  appealed 
or  instituted  proceedings  in  error,  are  concluded,  as  wella.s  their 
principal  by  the  decree  of  the  probate  court,  46  O.  S.  56.  The 
right  of  appeal  giVen  by  this  section  relates  to  judgments  where 
the  probate  court  has  jurisdiction  to  hear  and  determine  a  com- 
plaint with  reference  to  §§6053-6059;  42  O.  S.  325.  The  general 
rule  has  been  to  allow  but  one  appeal ;  no  further  right  of  ap- 
peal to  circuit  court,  6  Bull  754.  It  does  not  seem  essential  that 
a  person  required  to  give  an  undertaking  for  appeal  under  this 
section  should  also  give  notice  of  his  intention  to  do  so,  by  caus- 
ing an  entry  of  such  intention  to  be  made  upon  the  journal  of 
the  probatecourt,  6  C.  C.  649.  A  person  who  is  not  required  by 
the  terms  of  this  section  to  give  an  undertaking  for  appeal,  must 
give  written  notice  to  the  court  of  his  intention  to  appeal  within 
the  time  limited  for  giving  bond,  Id. 

J  6408.  Bond  on  appeal — when  not  required.  The 
person  desiring  to  take  an  appeal,  as  provided  in  the 
preceding  section,  shall,  within  twenty  days  after  the 
making  of  the  order,  decision,  or  decree  from  which 
he  desires  to  appeal,  give  a  written  undertaking,  exe- 
cuted on  the  part  of  the  person  appealing,  to  the  ad- 
verse party,  with  one  or  more  sufficient  sureties,  to  be 
approved  by  the  probate  judge,  and  conditioned  that 
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the  party  appealing  shall  abide  and  perform  the  order, 
judgment,  or  decree  oiE  the  appellate  court,  and  shall 
pay  all  moneys,  costs,  and  damages,  which  may  be 
required  of  or  awarded  ^gainst  said  party,  by  such 
Hjourt;  when  the  order,  decision,  or  decree,  from 
which  the  appeal  is  taken,  directs  the  payment  of 
money,  the  undertaking  shall  be  in  double  the 
Amount  thereof,  and  in  other  cases,  in  such  amount 
as  shall  be  prescribed  by  the  probate  court ;  but  whea 
the  person  appealing,  from  any  judgment  or  order  in 
any  court,  or  before  any  tribunal,  is  a  party  in  a  fidu- 
•ciary  capacity,  in  which  he  has  given  bond  withii>the 
State,  for  the  faithful  discharge  of  his  duties,  and  ap- 
peals in  the  interest  of  the  trust,  he  shall  not  be  re- 
quired to  give  bond,  but  shall  be  allowed  the  appeal, 
by  giving  written  notice  to  the  court  of  his  intention 
to  appeal  within  the  time  limited  for  giving  bond. 
£52  V.  103,  §  4,  6 ;  38  V.  146,  §  243.] 

[Form.]— Know  all  men  by  these  presents  that  we,  A.  B.,  C. 

D.  and  E.  F.,  of county  and  State  of  Ohio,  are  held  and 

fii-mly  bound  unto  G.  A.,  the  plaintiff  in  said  cause,  in  the  sum 

of dollars,  for  the  payment  ^hereof  well  and  truly  to 

1)6  made,  we  do  hereby  jointly  and  severally  bind  ourselves, 

our  heirs,  executoi-s  and  administrators.    Whereas,  on  the 

day  of ,  A.  D.  188—,  the  Probate  court  of county, 

Ohio,  made  an  order  [here  state  the  nature  of  the  order^  de- 
dsion  or  decree.]  And  whereas  the  above  named  A.  B.,  hav- 
ing given  notice  of  appeal  to  the  court  of  common  pleas  of  said 
county.  Now,  therefore,  the  condition  of  the  above  obligation 
is  such,  that  if  the  said  A.  B.  shall  abide  by  and  perform  the 
oitler,  judgment  or  decree  of  the  appellate  court  and  shall  pay 
all  moneys,  costs  and  damages  which  may  be  required  of  or 
awarded  against  him  by  such  court,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force. 

Signed,  etc.,  this day  of ,  188—, 

Executed  in  presence  of 

Notes.— Bona  must  be  given  unless  appeal  is  in  the  interest  of  a 
trust,  2  C.  C.  R.  61-62.  When  assignee  appeals  probate  court  must 
fix  bond  at  double  amount  of  balance  found  in  his  hands,  1 C.  C.  R. 
550-^1.  Probate  court  may  fix  priorities  subject  to  appeal  to  com- 
mon pleas  court,  2  C.  C.  K.  73,  76 ;  45  O.  S.  142.  Assignee  having 
given  bond  for  the  faithfuf  perfbrmance  of  his  duties,  need  not 
give  bond,  on  appeal  from  justice,  13  Bull  568.  In  such  case 
where  the  assignor  files  his  transcript  in  the  common  pleas 
within  ten  days,  the  appeal  held  good  though  no  written  no- 
tice of  the  intention  to  appeal  was  given  to  justice.  Id.  A 
party  in  anjr  trust  capacity  who  has  given  suflicient  bond  in 
this  state  is  not  required  to  give  bond  on  appeal  to  circuit  court, 
1 6228.  If  he  has  not  given  official  bond  he  can  not  prosecute 
an  appeal  without  giving  an  appeal  bond,  29  O.  S.  433;  W.  697; 
and  the  court  in  such  case  can  not  dispense  with  it.  29  O.  S. 
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433.  Power  of  court  to  allow  ainendment  of  defective  bond, 
31  O.  S.  187.  An  assignee  of  an  insolvent  estate  having  a  per- 
sonal claim  against  the  estate  can  not  appeal  from  a  judgment 
against  him  in  the  probate  court  without -giving  bond,  2  C.  C. 
B.  61.  Undertaking  given  to  the  state  of  Ohio  does  not  eomplT 
.  with  statute,  and  on  motion  appeal  may  be  dismissed  unless 
mistake  corrected.  Effect  of  giving  such  undertaking  on  review 
of  case,  7  C.  C.  348.  Flexibility  o!  statute  requiring  that  bond 
must  be  double  the  amount  where  money  is  or<iered  to  be  paid, 

28  Bull  286.  A  decree  under  the  assignment  laws  allowing  a 
claim  and  ordering  distribution  is  not  such  an  order  for  the 
payment  of  mone;^  as  under  this  section  requires  the  bond  on 
appeal  by  an  unpaid  claimant  to  be  in  double  the  amount  thereof, 

29  Bull  226. 


J  6409.  Transcript— when  to  be  filed.  The  i 
judge  shall,  upon  the  giving  of  the  undertaking,  or 
notice,  as  aforesaid,  make  out  an  authenticated  tran- 
script of  the  docket  or  journal  entries,  and  of  the 
order,  decision,  or  decree  appealed  from,  which  shall 
be  filed  with  the  clerk  of  the  court  of  common  pleaa,' 
on  or  before  the  second  day  of  the  term  of  said  court, 
next  after  an  undertaking  or  notice  is  given,  as  here- 
inbefore provided,  by  the  person  appealing,  and  the 
appeal  shall  thereupon  be  considered  perfected ;  the 
original  papers  pertaining  to  the  cause  mav  be  used 
upon  the  trial  or  hearing  in  the  court  oi  common 
pleas.     [52  v.  103,  ?  5.] 

Where  the  assignee  of  an  insolvent  estate  having  a  personal 
claim  against  the  estate,  executed  a  bond  for  an  appeal  from  a 
judgment  against  him  in  the  probate  court  but  died  without  fil- 
ing a  transcript,  it  was  held  tnat  his  successor  in  the  trust  had 
no  right  of  recovery  and  hence  acted  without  authority  when  be 
filed  the  transcript,  2  C.  C.  61. 

§  6410.  Proceedings  in  common  pleas  —  certifying 
same  back.  '  Upon  the  decision  of  any  cause,  appealed 
to  the  court  of  common  pleas,  t\^e  clerk  of  said  court 
shall  make  out  an  authenticated  transcript  of  the  or- 
der, judgment,  and  proceedings  of  said  court  therein, 
and  shall  file  the  same  with  the  probate  judge,  who 
shall  record  the  same,  and  the  proceedings  thereafter 
shall  be  the  same  as  if  such  order,  judgment,  and 
proceedings  had  been  had  in  the  probate  court.    [52 


V.  103,  i  7, 

Judgment  of  common  pleas  must  be  certified  to  probate  court, 
7  C.  C.  384.    See  generally,  28  O.  S.  173. 

§  6411.     Code  of  civil  procedure  governs  when.     The 

provisions  of  law  governing  civil  proceedings  in  the 
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curt  of  common  pleas  shall,  so  far  as  applicable, 
overn  like  proceedings  in  the  probate  court,  where 
here  is  no  provision  on  the  subject  in  this  title. 

See  45  O.  S.  149;  48  O.  S.  356 ;  4  C.  C.  9. 

§  6412.  Affidavit  before  private  sale  confirmed.  Be- 
)re  the  coart  shall  confirm  a  sale  by  an  executor,^ 
dministrator,  guardian, . assignee,  or  trustee,  made' 
nder  an  order  allowing  such  officer  to  make  private 
ale,  the  court  shall  require  such  officer  to  make  arid 
le  an  affidavit  that  such  private  sale  has  been  made 
fter  diligent  endeavor  to  obtain  the  best  price  for 
he  property,  and  that  the  sale  reported,  is  for  the 
lighest  price  that  he  could  get  for  the  property. 

See  form  under  g  6086. 

§  6413.  How  executors,  etc.,  guardians  and  trustees 
lay  invest  funds.  Executors,  administrators,  guard- 
a,ns,  and  trustees,  may,  when  they  have  funds  l)e- 
anging  to  the  trust  which  are  to  be  invested,  invest 
he  same  in  the  certificates  of  the  indebtedness  of  this 
tate  or.  of  the  United  States,  or  in  such  other  secur- 
Aee  as  may  be  approved  by  the  court  having  control 
f  the  administration  of  the  trust,  and  whenever 
aoney  coming  into  the  hands  of  an  executor,  admin- 
jtrator,  trustee,  agent,  assignee,  attorney,  or  officer, 
hall  be  stopped  therein  by  reason  of  litigation  or 
ther  lawful  cause,  and  the  same  will  probably  be  so 
etained  for  more  than  six  months,  such  executor, 
dministrator,  trustee,  agent,  assignee,  attorney,  or 
fticer,  may  invest  the  same  during  such  detention  in 
he  s^me  manner  that  trust  funds  are  now  authorized 
y  law  to  be  invested,  or  in  such  other  manner  as  the 
rebate  or  other  court  having  jurisdiction  of  the 
•ending  litigation,  or  person  aforesaid,  may  direct. 
50  v.  20,  §1 ;  65  V.  80.  (l ;  76  v.  17,  §  1.] 

See  §  5981,  5984,  nn  6269.  Executor  directed  to  keep  funds 
1  vested  may  when  a  profitable  investment  offers  itself  larger 
1  amount  than  assets  of  the  estate  supplement  them  with  funds 
btained  fi-om  other  parties,  98  N.  Y.  300.  That  a  trustee  made 
111  prudent  investments  of  the  trust  fund  upon  the  advice  of  the 
usVjand  of  the  cestui  que.  trust  will  not  excuse  him,  10  Bull 
So.  Triistee  can  not  delegate  to  another  discretion  to  change 
a  vestments  with  which  she  was  vested  by  the  terms  of  the 
rill,  19  Bull  198. 


1 


1 6414  APPROPRIATION  OF  PROPERTY.  466 


CHAPTER  Vin. 

APPROPRIATION  OF  PROPERTY  BY  CORPORATIONS. 

g  6414.  Appropriations  of  private  property  by  cor- 
porations must  be  made  according  to  the  provisions 
of  this  chapter.    [69  v.  88,  §  1.] 

AbttTidonment.—^GiU.  Compensation  not  enforcible  after, 
17  O.  S.  103.  Rights  of  owners  when  canal  abandoned,  12  0.  S. 
629;  17  O.  S.  23,  see  40  O.  S.  647.  When  surplus  land  is  sold  by 
condemning  company  to  another  company,  43  O.  S.  229.  Change 
of  use  does  not  work  an  abandonment,  18  O.  S.  92;  28  0.  S.  W3; 
see  34  O.  S.  641. 

Bgn<?;?<5.— "Compensation  §hall  be  assessed  by  a  jury  with- 
out deduction  for  benefits  to  any  property  of  the  owner."  Const. 
1851.  Art.  I.  $19.  See  g  6427;  4  O.  S.  167;  308;  80  O.  S./ilOS;  R.  B. 
Go's.  ^  3281 .  But  where  a  local  incidental  benefit  to  the  residue 
of  the'  land  is  blended  or  connected  either  in  locality  or  subject 
matter  with  a  local  incidental  injury  to  such  residue  of  the  land, 
the  benefit  may  be  considered  in  fixing  the  compensation  to  be 
paid  to  the  owner,  not  by  way  of  dedfiiction  from  the  compen- 
sation, but  01  showing  the  extent  of  the  injury  done  the  value 
of  the  residue  of  the  land,  5  O.  S.  668.  Benefits  could  be  set-off 
under  the  constitution  of  1802,5  O.  S.  140;  251;  14  0.641,  not 
general  prospective  benefits,  5  O.  S.  40.  No  allowance  for  gen- 
eral benefits  in  assessing  damages  for  incidental  injury  to  other 
lands  of  owner,  6  O.  S.  182.  ^  ^      *   ^      ..  i„ ««,» 

Change  of  grade  of  streeL-V^hen  the  grade  of  streets  is  first 
established  the  consequential  injury  to  adjoining  property  does 
not  constitute  a  taking  of  property;  but  when  the  grade  nas 
once  been  established,  and  the  adjoining  property  impi-oyea 
with  reference  to  the  existing  grade,  a  change  in  grade  causing 
damage  would  entitle  the  abutting  owner  to  compensation,  ij 
O  474  S.  C.  18  O.  229;  7  O.  S.  459,  and  where  buildings  erectea 
before  a  grade  was  established  were  injured  by  the  subsequent 
establishment  of  an  unreasonable  grade,  34  O.  S.  328.  Rule  of 
damages,  12  Bull  247. 

Change  of  wse.— See  Compensation.  What  constitutes  a  tak- 
ing.   Land  once  appropriated,  etc  infra. 

Compensation^  etc.— The  owner  is  entitled  to  receive  the  lair 
market  value  of  the  land  at  the  time  it  is  taken— as  much  as  lie 
might  fairly  expect  to  be  able  to  sell  It  to  others  for,  if  it  was 
not  taken— and  this  amount  is  not  to  be  increased  fromtne 
necessity  of  the  public  or  the  corporation  to  have  it,  on  the  one 
hand;  nor  diminished  from  any  necessitv  oi  the  owner  to  dis- 
pose of  It,  on  the  other.    It  is  to  be  valued  pi-ecisely  as  it  wouiu 
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appiaiserl  for  sale  upon  execution,  or  by  an  executor  or 
ardian,  and  without  any  regard  to  the  external  causes  that 
ly  have  contributed  to  make  up  lt8  present  value.  The  jury 
B  not  required  to  consider  how  much,  nor  permitted  to  make 
y  use  ol  the  iact  that  it  mav  have  increased  in  value  by  the 
oposal  or  construction  of  the  work  for  which  it  is  taken, 
mney  J.  m  4  O.  S.  308, 332. 
Wliere   land    is  valued    the   limits  of    compensation   may 

comprehended  in  the  following:  First,  the  abstract 
lue  or  the  quantity  of  ground  taKcn:  Second,  the  value 
sing  from  the  relative  situation  of  the  land  taken,  m  connec- 
n  with  the  residue  of  the  owners  land  from  which  it  is  sev- 
jd,  and  Third,  the  effect  upon  the  residue  of  the  owners  land 
Lsing  from  the  uses  for  which  the  appropriation  is  made,  5  O. 
568.  575. 

Compensation—  Special  benefits  can  be  considered  so  far  as  to 
set  damages  to  preperty  remaining,  9  Bnll  2o3.  When  oonsid- 
ng  how  much  less  valuable  the  remaining  lands  were  with 
J  appropriation  than  without,  the  jury  may  consider  special 
aefits  resulting  thereto,  29  Bull  260. 

The  jury  should  assess  the  compensation  due  the 
ner  of  the  land  sought  to  be  appropriated  irrespec-" 
e  of  benefits  and  also  the  damage  resulting  from*  the  dimin- 
led  value  of  the  remainder  of  the  tract  in  consequence  of  such 
propriation;  and  in  ascertaining  these  amounts  the  jury  are 
take  into  consideration  the  real  value  of  the  land  taken 
d  the  diminished  value  of  the  remainder,  and  may  for  that 
rpose,  not  only  take  into  account  the  purposes  to  which  the 
la  is  pr  has  been  applied,  but  any  other  beneficial  purpose  to 
uch  it  may  be  applied  which  would  effect  the  amount  of 
npensation  or  damages,  30  O.  S.  108. 

Compensation— time  and  manner  oj  payment. — Compensation 
ist  be  made  in  money.  Const.  1851.  Art.  I.,  g  19.  An  assessment 
damages  in  '"Hhe  sum  ol  $150,with  wagonway  and  stop  for  cat- 
"  18  not  therefore  constitutional,  7  O.  S.  220.  Giving  bond  for 
mages  occasioned  by  laying  out  road  is  not  compensation  in 
mey,  5  O.  S.  109.  Appeal  bond  without  deposit  of  damages  is 
t  payment  in  money,  4  Neb.  439,  nor  is  payment  in  other  land, 
)all.  304,  or  in  benefits,  42  Ala.  83;  8  Bush  681;  36  Miss.  300,  or 
bonds  ol  company,  1  Md.  Ch.  107.  Judgment  is  not  compen- 
ion,  64  la.  281 ;  57  Mo.  256.  Payment  must  precede  possession, 
O.  S.  147,  151,  Const.  Art.  I.  $  19.  By  allowing  entry  to  be 
ide  without  compensation  the  owner  may  waive  this  right, 
tia.  164;  83  Minn.  419;  32  Vt.  311;  63  Wis.  327,  but  not  his  ulti- 
Lte  right  to  damages,  for  that  would  depend  upon  the  statu- 
y  period  of  limitations,  69  111.  318,  see  34  O.  S.  541,  550;  22  O. 
2T5,  294. 

Id,  Canal  property  taken  for  Bailroad,— Where  land  once 
ten  for  canal  puiposes  is  appropriated  from  the  canal 
a  railroad,  its  value  is  not  what  the  property  is  worth 
•canal  purposes  alone,  or  for  any  other  particular  use.  but 
lat  it  was  worth  generally  for  any  and  all  uses  for  which  it 
gbt  be  suitable,  18  O.  S.  169. 

Id.  Land  taken  for  one  public  use  and  transferred  to 
other .—Wheve  land  originally  taken  for  one  public  use 
transfeiTed  to  another,  the  measure    of  compensation  to 
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*he  owner  is  compensation  lor  such  additional  burden  and  in- 
convenience, not  common  to  the  general  public,  as  accraes  to 
him  and  his  entire  tract  on  which  the  easement  is  imposed  by 
reason  of  the  change  of  uses  to  which  the  lands  appropriated 
have  been  subjected,  18  O.  S.  92.  Where  a  strip  of  land  was 
used  in  common  by  a  canal  and  turnpike  and  it  is  taken  by  a 
railroad,  and  a  track  constructed  tnereon,  the  measure  of 
•damages  to  the  turnpike  company  is  the  diminution  of  the 
productive  value  of  its  property  caused  by  reason  of  the  change 
•of  the  canal  to  a  railroad  excluding  how^ever,  all  diminution 
arising  merely  from  competition  between  the  two  roads  as 
means  of  transportation  and  travel,  18  O,  S.  417. 

Id.  Exposure  to  ^re.— Damages  may  be  i-ecovered  on  ac- 
count of  increased  danger  from  exposure  of  buildings  to  fire 
by  reason  of  the  construction  of  a  railroad,  105  Mass.  199;  60  Me. 
290,  but  not  unless  the  proximity  of  the  buildings  to  the  rail- 
road is  such  as  to  render  the  danger  imminent  ana  appreciable, 
18  0.  S.92. 

Id.  Injury  to  remaininq  Za?id.— The  effect  upon  the  residue 
of  the  owner's  land  arising  from  the  uses  for  which  the 
ap|)ropriation  is  made  must  be  considered,  5  O.  S.  568,  57^ 
and  the  jurv  are  to  assess  fiamages  on  account  of  the  diminished 
value  of  the  remainder  of  the  tract  in  consequence  of  the  ap- 
propriation, .SO  O.  S.  108,  as  impairment  of  access  from  one 
portion  of  the  tract  to  another  when  the  entii-e  tract  is  cut 
asunder,  18  O.  S.  92,  but  the  damages  should  be  estimated  in 
relation  to  the  entire  tract  and  not  separate  tracts,  188  Mass. 
398;  50  Mich.  50(5.  unless  the  tracts  are  used  as  one  property  or 
'business  and  are  necessary  to  its  enjoyment,  21  Minn.  127;  8S 
Wif .  629  contra  a4  la.  353. 

Id.  Machinery  and  business.  —If  the  construction  of  a  i*ail- 
road  necessitates  the  removal  of  the  business  and  machinery, 
the  difference  between  the  value  of  tl)^  machinery  in  connection 
with  the  business  conducted  on  the  property  and  its  value  if 
removed  and  applied  to  the  same  or  other  use  is  a  proper  ele- 
ment of  damage.  17  Bull  404.  Injury  caused  by  change  of  grade 
■o!  street,  see  12  Bull  247. 

Id.    '  Market''  value,  20  Bull  8;  17  Bull  328. 

Id.  Noise—smoke,,  etc.— Ho  right  of  recovery  for  injury  by, 
wlien  railroad  authorized  hv  law  is  lawfully  operated,  10  0. 
S.  624.  But  in  an  action  by  the  owner  of  property  abutting  on 
.a  public  street  of  a  municipal  corporation  which  is  occupied  by 
a  railroad  track  under  an  agreement  with  the  municijjal 
authorities  by  virtue  of  i  3283  R.  S.,  to  recover  against  the  rail- 
road company  for  injury  to  such  propeitv  by  the  laying  of  the 
track  it  is  competent  to  take  into  consideration  evidence  of 
substantial  injury  and  loss  to  the  property  (not  common  to  the 
coiuniunity  at  large)  caused  by  smoke,  noises,  and  sparks  of  lire 
occasioned,  bv  running,  of  locomotives  and  cars  in  front  of  the 
property,  45  O.  S.  309.    See  6  C.  C.  354. 

Id.  Probable  rents.,  eic— Compensation  not  specific  remunera- 
tion is  guaranteed  by  the  law  lor  land  taken  and  for  the  dam- 
age occasioned  thereby  to  the  ,remainder  of  the  premises. 
The  difference  in  the  value  of  the  owner's  property  with 
the  appropriation  and  that  without  it  is  the  rule  of  compensa- 
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This  diflfeience  must  be  ascertained  with  reference  to  the 

of  the  property  in  view  of  its  present  character,  situation 
arroundings.  It  can  not  be  enhanced  by  proving  facts  of 
bingent  and  pros|)ective  character  sucli  as  the  probable 
that  may  be  derived  from  the  property  or  its  special  value 
respective  monopoly  of  a  roailway  to  the  adjoining  laud 
ler  persons,  33  O.  S.  429. 

Railway  crossing.— In  proceeding  under  the  statute  to 
ipriate  a  right  of  way  across  the  track  of  an  exist- 
ailroad,  to  be  used  in  common  as  a  railroad  crossing, 
wner  of  such  track  is  entitled  to  compensation  for  the 
rty  or  interest  tlierein  actually  appropriated,  and  for  such 
quential  damages  not  provided  for  by  the  act  of  1860  as 
le  direct  and  proximate  consequence  of  such  appropria- 

But  the  jmy  in  estimating  these  consequential  damages  . 
ot  include  the  additional  expenses  provided  for  by  said 
»or  take  into  account  detention  of  trains,  loss  of  future 
ess  nor  additional  expenses  mcident  to  the  future  exercise 
;lr  corporate  powers,  30  O.  S.  604.  No  damages  recover- 
'or  delay,  danger,  inconvenience  and  impairment  of  haul- 
apacity' of  engines  stopping  before  crossing  petitioners 
,  105  111.  110;  388;  44  Am.  Rep.  799. 

Street  slope.— Where  the  part  of  an  abutting  lot  is  covered 
3  slope  of  a  fill  made  in  the  improvement  of  a  street,  the 
r  is  entitled  to  compensation  for  the  use  of  such  part  of 
t,  the  measure  of  which  compensation  would  not  be  the 
alue  of  the  fee,  but  the  difference  in  the  land  without  the 
lent  and  its  full  value  as  burdened  with  the  easement, 
I  560,  affirmed,  34  O.  S.  276. 

Street  railway.— ^easxue  of  damages  in  proceding  by  one 

railway  company  to  appropriate  right  to  use  and  occupy 
tion  of  the  tracks  of  another  company,  6  C.  C.  362. 
nstitutional  provisions.— Our  constitution  provides  that 
^ate  propertv  shall  ever  be  held  inviolate  but  subservient 
J  public  welfare.  When  taken  in  time  of  war  or  other 
c  exigency  imperatively  requiring  its  immediate  seizure 
•the  purpose  of  making  or  repairing  roads,  which  shall 
en  to  the  public,  without  charge,  a  compensation  shall  be 

to  the  owner  in  money,  ana  in  all  other  cases,  where 
te  property  shall  be  taken  for  public  use,  a  compensation 
for  shall  first  be  made  in  money,  or  first  secured  bj^  a  de- 
of  money;  and  such  compensation  shall  be  assessed  by  a 

without  deduction  for  benefits  to  any  property  of  the 
r."  Const.  1851.  Art.  I.  $  19.  "No  right  of  wav  shall  be 
>priated  to  the  use  of  any  corporation  until  full  compen- 
1  therefor  be  first  made  in  money,  or  first  secured  by  a 
dt  of  money,  to  the  owner,  irrespective  of  any  benefit  from 
mprovement  proposed  by  such  corporation;  which  com - 
ition  shall  be  ascertained  by  a  jury  of  twelve  men  in  a 

of  record  as  shall  be  prescribed  by  law."  Const.  1851. 
XIII  $5.  The  constitution  of  1802  provided  that  "Private 
jrty  ought  and  shall  ever  be  held  inviolate,  but  always 
rvient  to  the  public  welfare,  provided  a  compensation  m 
y  be  made  to  the  owner."  Art.  VIII.  $  4. 
ider  the  constitution  of  1802,  a  jury  was  not  necessary,  5  O. 
r  O.  (pt.  2)  111  and  prepayment  was  not  required  for  prop- 
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-erty  taken  for  repair  of  public  works,  5  0. 115.  So  dama^  wa« 
sepured  for  alteration  of  streets,  but  the  legislatiii-e  had  newer 
to  award  damages,  8  0. 543.  Benefits  might  be  set-off,  14  0. 541; 
^  O.  S.  140 ;  251.    The  state  took  a  fee  in  canal  lands,  34  0.  S.  541. 

Contracts  for  right  of  way  may  be  by  parol,  6  Wend.  461, 
include  all  damages  resulting  from  proper  constiniction  of  im- 
pvovement,  56  Barb.  456;  9  Met.  553;  28  Vt.  99;  111  111.  383,  en- 
forcible  by  action  for  damages  on  the  contract,  63  Mo.  68;  S4  N. 
J.  Eq.  55;  2  Cush.  536  or  specific  performance,  55  la.  677;  20 N. 
Y.  1^,  not  by  ejectment  after  entiy  and  occupation,  20  0.  S.  81. 

Corporate  ea:is<ence.— Organization  and  right  to  condemn 
must  be  proven,  15  O.  S.  21;  33  O.  S.  429.  Organization  must  be 
proven  by  certificate  of  public  record,  5  O.  S.  276.  3ee  1 C.  C.  B. 
426. 

Z)e/lni«on.— Eminent  domain  is  the  "right  of  the  soverelCT 
without  the  consent  of  the  owner,  when  necessary,  to  make 
private  property  '•^subservient  to  the  public  vWelf are''  per  Ran- 
ney  J.  4  O.  S.  308,  324.  Eminent  domain  is  the  right  of  the  eov- 
ernment  to  appropriate  otherwise  than  by  taxation  and  ite 
police  authority  private  oroperty  for  public  use  on  payment  of 
proper  compensation,  see  Dillon  Mun.  Corp.  3d.  ed.  J  584. 
Eminent  domain  is  distinguishable  from  taxation  in  that  the 
latter  operates  upon  the  community  or  upon  a  class  of  persons 
in  a  community  and  by  some  rule  of  apportionment,  while  the 
former  operates  upon  an  individual  and  without  refei-ence  to 
the  amount  or  value  exacted  from  any  other  individual  or  claa* 
of  individuals,  4  N.  Y.  419;  424;  32  Conn.  118;  8  Mich.  274. 
Under  the  power  of  eminent  domain  private  property  can  be 
taken  onlv  on  the  condition  of  providing  compensation  there-" 
for,  but  in  the  exercise  of  the  police  power  of  the  state,  private 
property  may  be  taken  or  its  use  controlled  without  payment 
of  compensation,  see  7  Bush.  53,  84. 

Description^  sufficiency  of,  13  O.  S.  873.  It  is  not  sufficiently 
definite  to  place  one  tei-rainus  of  a  right  of  Way  at  a  point,  not 
designated,  on  the  Ohio  and  Pennsylvania  State  line  in  the 
county  of  Trumbull  and  the  other  at  a  point,  not  designated  on 
the  Ohio  river  in  either  the  county  of  Brown  or  Adams,  6  0.  b. 
276,279.  From  a  point  near  the  north-east  corner  to  a  point 
near  the  south-west  corner,  insufficient,  54  Ind.  121.  The  resi- 
dence of  a  person  too  indefinit«  a  description  of  a  termimisto 
authorize  the  location  of  a  highway,  58  Ind.  64.  Defccttve 
certificate  of  description,  after  record,  and  after  company  or- 
ganized and  acted  under  it  held  not  void  for  uncertainty,  110. 
S.  516.  Presumption  of  opening  of  road  where  surveyed  and 
located,  13  O.  S.  373.  381. 

Election,— To  maint&in  ejectmentor  compel  condemnation  on 
unlawful  entry,  5  Bull  643,  to  recover  compensation  and  damafies 
under  $  6448-6450  or  land  itself  in  case  of  unlawful  appropria- 
tion, 35  O.  S.  531.  See  §  2260  71.  ._^^      ,  ,. 

Entry,— To  survey  without  compensation,  constitutlonaii  w 
W.L.J.  365.  Entry  without  appropriation.  Owner  may  re- 
recover  compensation  and  damages,  85  O.  S.  631. 

^rror.— Proceedings  in  $  6437.  ^  ,  u  u-. 

Estoppel.— Owner  can  not  recover  value  of  the  land  ii  ,"«»*" 

a  right  to  recover  the  land,  85  O.  S.  531,  vice  versa  2  Bull.  5,  la. 
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Q  tender  deed  of  land  and  recover  its  value  when  unlaw- 

Sproprlate^  for  a  street,  48  O.  S.  657.    On  entry  under  void 
ings,  delay  of  owner  no  estoppel  against  ejectment,  37  O. 

Estoppel  by  delay  or  acquiescence  to  enjoin  use  of  land 
road  after  completion  or  large  expenditures  made,  18  O. 

When  owner  not  estopped  from  showing  company  ap- 
ited  more  land  than  necessary,  43  O.  S.  229.  Generally  3 
;.  315. 

lence  as  to  amount  of  damages,  etc.  The  owner  is  a  compe- 
itness  to  testify  in  his  own  behalf,  but  the  opinion  of  a 
s  as  to  the  amount  of  damages  is  not  evidence,  4  O.  S.  583 ; 
568 ;  45  O.  S.  309 ;  but  he  can  describe  the  manner  in  which 
[)perty  is  affected,  and  state  his  opinion  as  to  the  value  of 
operty,  Id. ;  and  may  show  that  prior  to  the  commence- 
»f  proceedings  and  without  knowledge  that  the  land  would 
ght  for  that  purpose  he  had  laid  some  of  it  out  in  lots, 
and  alleys  and  had  caused  a  plat  thereof  to  be  made  ready 
9rd.  He  may  also  show  that  the  land  when  subdivided  is 
aluable  than  when  sold  by  the  acre  or  for  other  purposes, 

that  connection  an  unrecorded  plat  showing  the  man- 

which  such  land  has  been  diviaed  and  how  such  sub- 
n  is  affected  by  the  appropriation  is  admissible  as  evi- 
not  as.  a  valid  town  plat  but  as  a  scheme  or  plan  for  sale 
ig  the  value  of  the  property,  30  O.  8.  108. 
re  seems  to  be  a  growing  tendency  to  allow  a  witness  to 
Q  opinion  on  the  amount  of  damages,  Mills  on  Eminent 
in  f  165,  citing  67  Pa.  St.  415;  47  Id.  28;  19  Minn.  464;  111  III. 

Ala.  130;  59  Wis.  364.  But  on  the  trial  of  an  action 
it  a  railroad  company  by  an  abutting  owner  to  recover 
^es  for  injury  to  his  property  by  the  laying  of  its  track,  it 
Jld  eiTfor  to  permit  witnesses  against  objection  to  testify 
inch  less  per  year  was  received  as  rent  for  the  property 
d  since,  than  before  the  track  was  laid  in  front  of  it;  to 
heir  opinions  concerning  the  amount  of  damages  sus- 
,  and  also  their  opinion  as  to  the  "difference  in  value  of 
jperty"  with  the  track  in  the  street,  and  if  it  was  some 
)Iace,  18  Bull  295;  45  O.  S.  309. 

Expert  testimony  not  necessary.  The  value  of  real  estate 
3  proved  by  other  than  expert  witnesses.  Persons  living 
neighborhood  who  have  bought  and  sold  pi-operty  and 
vho  know  the  land,  its  availability,  fertility,  and  situa- 
nd  the  character  of  similar  property  may  testify  to  its 
17  Bull  260;  see  20  Bull  8;  17  Bull  31, 328. 

Rental  value.,  20  Bull  8. 

Sales  of  neighboring  property  are  not  competent  on 
examination,  at  least  unless  they  are  of  precisely  similar  , 
"ty  very  near  and  very  recent,  and  perhaps  not  even  - 
)ut  on  cross-examination  they  may  be  inquired  into  to 
le  witnesses*  knowledge.  Ham.  Co.  Dist.  Ct.  cited  in 
Mun,  Corp.  255;  referring  to,  17  O.  16,  24;  see  20  Bull  8, 
vidence  of  snch  sales  is  not  admissible,  53  Ga.  178;  81  Pa. 
;  35  Cal.  247;  19  Minn.  464. 

it  it  is,  6  Md.  314;  6  Allen  115;  60  N.  H.  522,  when  the 
rty  is  of  precisely  similar  character  and  the  sales  recent, 
.364; see 63 la, 397;  113 Mass. 262;  44 Ark. 258;  103Mass.365. 
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Id.  Vieiv  by  jury. —Where  a  view  of  the  premises  was  had 
by  a  jury  in  such  proceeding  the  result  of  tne  view  was  held 
competent  evidence  for  them  to  consider,  and  from  this  evi- 
dence they  might  rightfully  fix  the  value  and  damages  even 
though  their  findings  might  differ  fi*om  the  amount  testified  to 
and  trom  the  weight  of  the  testimony,  14  N.  E.  Kep.  19;  cited 
in,  19  Bull  258. 

Id.  Miscellaneovs.— The  owner  may  show  that  prior  to  the 
commencement  of  proceedings  and  without  knowlecfge  that  the 
land  would  be  sought  for  that  purpose  he  had  laid  some  of  it 
out  in  lots,  streets  and  alleys,  and  had  caused  a  plat  thereof  to 
be  made  ready  for  record.  He  may  also  show  that  the  land 
when  subdivided  is  more  valuable  when  sold  by  the  acre  or  for 
other  purposes,  and  in  that  connection  an  unrecorded  plat  or 
diagram  snowing  the  manner  in  which  such  land  has  been  di- 
vided, and  how  such  subdivision  is  affected  by  the  appropri- 
ation, is  admissible  as  evidence,  not  as  a  valia  town  plat,  out 
as  a  scheme  or  plan  for  sale  affecting  the  value  of  the  propertyt 
30  O.  S.  108. 

Account  books  of  persons  not  parties  to  proceedings  not  ad- 
missible to  prove  value  of  property  affected  by  the  appro- 
priation and  quantity  of  products  transported  over  it  from  the 
lands  of  other  parties,  &S  O.  S.  429.  Where  a  civil  engineer  testi- 
fied that  he  had  computed  the  quantity  contained  in  each  of  the 
lots  described  in  the  application  for  the  appropriation,  and  had 
noted  the  square  feet  contained  in  each  lot  on  a  copy  of  the 
plat  contained  in  the  application,  which  paper  the  court  per- 
mitted to  be  given  to  the  jury  as  a  memorandum  of  the  quan- 
tity of  land  contained  in  each  one  of  the  lots,  as  testified  to  by 
the  witness,  this  was  held  not  to  be  eiTor,  32  O.  S.  215.  State- 
ment in  application  sufiicient  evidence  of  line  of  road,  33  O.  S.429. 

Where  compensation  is  claimed  for  the  location  and  con- 
struction of  a  railroad  between  coal  mines  and  a  navigable 
river  on  the  land  owner's  premises  whereby  the  convenience* 
of  the  river  transportation  for  the  coal  to  market  was  injured 
or  cut-off  it  is  competent  for  the  railroad  company  to  show 
that  the  river  transportation  in  connection  with  the  coal  banks 
had  ceased  to  be  valuable  or  became  of  less  value  by  means  of 
the  facilities  for  coal  transportation  afforded  by  the  raih-oad 
for  the  purpose  of  reducing  damages,  5  O.  S,  568.  It  mayl»e 
shown  that  the  property  is  mining  property  with  a  prospective 
value  as  raining  property  though  no  ore  has  yet  been  prodacedr 
17  Bull  260. 

If  proper  question  is  rejected  on  objection  by  plaintiff  in  error^ 
similar  testimony  already  given  by  him  may  also  be  struck 
out,  33  O.  S.429. 

Tax  assessors  valuation  not  admissible,  44  Ark.  258;  5 Gray  35. 

/^enccs.— Agreement  to  withdraw  from  jury  claims  for  fences 
not  within  statute  of  frauds,  21  O.  S.  235.  Railroad  mayiwe 
owner's  partition  fence,  26  O.  S.  214.  Owner  can  not  maintain 
ejectment  on  failure  of  company  to  put  up  fence  according  to 
agreement,  20  O.  S.  81. 

How  much  may  be  taken.^On\j  so  much  property  may  be 
taken  as  will  answer  the  public  wants,  and  this  can  be  held 
onlv  so  long  as  it  is  used  by  the  public,  and  can  not  be  diverttd 
to  any  other  purpose,  4  O.  S.  308.    See  $  2232;  5  O.  391. 
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ovements  made  during  unlawful  occupation  belong  to 
and  muse  be  paid  for  on  subfeequent  condemnation, 
M;3;  89  la.  340;  6N.  Y.  Sup.  Ct.  2V8;  47  Cal.  515;  unless 
ter  acquiesced  in  their  construction.  26  Minn.  66;  75  111. 
Ind.  ^S)Q.  Other  authorities  hold  that  the  land  owner 
(ititled  to  compensation  for  such  improvements,  63  Miss. 
111.  273;  18  Alb.  L.  J.  171;  87  Pa.  St.  28;  as  the  corpor- 
ill  has  the  right  to  acquire  the  land  under  legal  pro- 
s  and  can  not  therefore  be  considered  as  a  trespasser  at 
1  law;  see  10  Cent.  L.  Jour.  101,  316. 
ility  to  agree  must  be  shown,  '83  O.  S.429;  appear  of 
32  Mich.  283;  79  N.  Y.  b^;  61  Mo.  33;  should  be  accord - 
he  statutes  of  some  states  alleged  in  the  petition,  28  Cal. 
111.  333.  The  burden  of  nroving  inability  to  agree  is  on 
idemning  company,  5  N.  Y.  484.  Inability  to  agree 
hat  the  owner  must  be  either  unwilling  to  sell  at  all  or 
to  sell  only  at  a  price  so  large  as  in  the  good  judgment 
igents  of  the  coi-poration  to  be  consideied  excessive, 
.  371;  see  32  Conn.  452;  34  Id.  78.  Agieenient  in  respect 
L"ent  part  of  property  no  defense,  2  Bull  187. 
nction. — Owner  can  not  stipulate  to  be  entitled  to  in 
failure" of  company  to  fulfil  its  contracts  after  entry  has 
ade,  10  O.  S.  872.  A  change  of  use  from  a  canal'to  a 
[1  if  acquiesced  In  by  the  owner,  can  not  give  such  owner 
to  an  injunction  to  prevent  the  operation  of  the  road, 
ledv  must  be  at  law,  18  O.  S.  169.  Generally,  $  6450. 
'•e«<.— Where  the  condemning  company  pays  into  court 
aages  assessed  and  takes  possession  of  the  property,  and 
Btition  in  eiTor  the  assessment  is  set  aside,  and  a  new 
lent  awarded,  it  is  competent  for  the  jury  in  making 
;er  assessment  to  allow  and  include  in  their  verdict  in - 
rom  and  after  the  time  when  possession  was  taken,  and 
he  money  was  retained  by  the  court,  21  O.  S.  334.  In- 
lot  allowable  where  possession  not  taken,  see  5  Bull  789: 
!10.  See  g  2260n.  In  an  action  to  assess  damages  resulting 
erty  owners  from  a  proposed  im])roveraent  under  ^^  2317, 
.  S.  the  judgment  will  bear  interest  from  the  time  tb« 
5  begun,  9  Bull  243.  Interest  on  compensation  from  and 
itual  change  of  established  grade,  47  O.  S.  196. 
isdiction.^ Act  1852  giving  probate  court  jurisdiction 
iitional,  4  O.  S.  808.  Probate  court's  jurisdiction  special 
nited,  11  O.  S.  497.  The  whole  proceeding  is  substan- 
In  rem  and  jurisdiction  of  the  pei-son  of  the  parties  un- 
ary, 19  O.  S.  173. 

d  once  approjyriated  may  be  condemned  for  public  use, 
.  92;  28  O.  8.  510;  7  W.  L.  J.  251,  265.    Must  not  be  incon- 
with  first  use,  4  Bull  201;  unless  such  appears  by  express  • 
or  by  necessary  implication  to  be  ihe  legislative  intent,  i 
.  610.     Such  implication  arises  only  when  requisite  to  * 
oyment  of  the  powers  expressly  granted  and  can  he  ex- 
.  no  further  than  such  necessity  requires,  Id.  523.    Hight 
anotlier  track,  compensation  prescribed  by  city  council, 
.239. 

use  to  enter  without  damages  mav  be  revoked  before 
icted  on,  22  Pick.  33;  not  after,  5  N.  Y.  568;  see  40  Pa.  St. 
5a.  531;  32  L.  J.  (Exch.)  236;  20  L.  J.  (Q  B.)  486. 
i/aWon.— Second   condemnation,  $  2260.    Costs  and  ex- 
,  2  6486.    Petition  in  error,  $  6437. 
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^  Mandamus  refused  to  compel  payment  of  veixlict,  17  0.  S. 
103;  22  O.  S.  584.  Oilieer  compelled  by  to  draw  pi-oper  vouchers, 
26  O.  S.  109. 

Necessity  for  appropriation.— The  legislature  determines 
tbis  question,  5  Paige  Ch.  137  (28  Am.  Dec.  416);  30Cal.  487; 
16  Kas.  117;  6  Allen  353;  98  N.  Y.  139;  but  it  may  delegate  the 
power  of  determining  this  question  to  the  courts,  2  Bull  187 
(Act  1875);  or  to  the  individuals  or  corporations  who  are  auth- 
orized to  appropriate  the  property,  21  N,  Y.  596;  82  Pa.  St.  169; 
71  111.  383;  the  quantity  of  ground  required,  19  O.  S.299.  Neces- 
sity of  appropriation  presumed  no  abuse  being  shown,  2  Bull  142. 

Notice  of  application  to  condemn  must  contain  a  copy  of  the 
aTJplication,  11  O.  S.  219.  The  rule  of  strict  construction  ap- 
plied, Id.  If  notice  is  defective  there  is  no  jurisdiction, 
46  Mich.  190.  Where  proceedings  are  void  for  want  of  notice, 
the  owner  is  not  required  to  proceed  to  reverse  the  proceed- 
ings on  en-or,  but  may  bring  his  action  for  damages  against 
the  company,  1  D.  316.  Personal  notice  to  owner  of  land 
sought  to  be  taken  for  a  ditch  not  Indispensable,  19  O.  S.  173. 
Owners  of  unrecorded  conveyances,  etc.,  can  not  complain  of 
want  of  notice,  98  Mass.  491 ;  42  la.  178.  Mortgagee  w  hose  mort- 
gage is  recorded  entitled  to  notice  undei*  $  2237:  1  C.  C.  R.  49. 
Waiver  of,  by  appearance,  65  N.  Y.  452;  46  N.  H.  64;  16  Pick. 
217;  without  objecting  to  sufficiency  of,  9  Barb.  449;  2  Pick. 
430;  11  N.  H.  293;  by  taking  an  appeal,  31  Minn.  239;  from 
award  of  commissioners,  28  Kas.  470;  objection  to  notice  can 
not  be  made  for  first  time  on  appeal,  24  Ind.  454.  Appearance 
and  objection  to  juror,  12  N.  Y.  190;  or  in  answer  to  subpoena 
to  appear  as  witness,  20  Wend.  186;  held  not  a  waiver. 

Parties.— Trustees  of  Southern  Railway  mav  institute  pro- 
ceedings to  condemn,  though  land  leased  to  another  corporation, 
9  Bull  82.  Lessee  held  not  necessary  party  in  proceedings  to 
condemn  right  of  way  over  lessor  company,  16  Bull  109. 

Parties  entitled  to  compensation.— Vendor  and  vendee.— 
Vendee  pending  proceedings  takes  subject  to  award,  not  en- 
titled to  notice  of  subsequent  proceedings,  49  Wis.  449;  butmay 
intervene  and  object  to  irregularities,  15  Ark.  43.  Damage* 
for  taking  and  injury  belong  to  owner  at  time  of  injury  and  do 
not  pass  to  subsequent  vendee,  54  Ga.  293;  100  Ind.  409;  77  Pa. 
St.  392;  65  Me.  591;  11  Bull  288;  15  S.  C.  476.  ;1  C.  C.  R.  426. 

Id.  Heirs.— neviyor  in  name  of,  29  O.  S.  633.  When  land  is 
taken  before  death  of  owner  administrator  entitled  to  damages, 
36  Barb.  600;  61  Me.  298;  though  before  filing  petition  for  dam- 
ages, 8  Cush.  274;  the  heir,  if  taken  after  ownei-s'  death,  4  Cush. 
467 ;  unless  administrator  had  right  to  sell  for  payment  of  debts, 
Id. :  41  Vt.  579;  25  N.  H.  458. 

Id.  Mortgagee.— An  owner  entitled  to  notice  under  $  2237;  1 
C.  C.  R.  49. 54.  Some  cases  hold  damages  should  be  paid  to  mort- 
gagee, 44  N.  Y.  192;  5  Wend.  603.  Others  to  mortgagor.  5  Gray 
470;  7  Serg.  &  R.  411;  126  Mass.  427;  changed  by  statute  m 
Massachusetts.    See  1  C.  C.  R.  49,  54. 

Id.  Rights  of  lessee  protected,  10  Md.  76;  25  Pa.  St. 
229;  66  Id.  425;  3  Jones  &  S.  461.  Liability  to  pay 
rent  subsists  notwithstanding  appi'opriation  of  leasehold, 
11  O.  408;  and  eviction  under  condemnation  proceeding 
is  no  defense  to  an  action  for  rent,  2  Bull  95.  Landlord  and 
tenant  considered  as  one  owner  under  statute  allowing  separate 
trials  to  each  owner,  91  U.  S.  367;  but  see  g  6422.    Lettee  from 
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x>  year  an  owner,  11  R.  I.  258,  372.  Leslee  of  lAnd  at  time- 
eage  of  order  to  take  it  to  widen  a  street  entitled  to  dam- 
though  his  lease  terminated  befoi-e  the  actual  taking, 
ftS6  535.  Rent  apportioned  when  part  of  land  condemned, 
nd  464,  23  Mo.  597;  38  Id,  143.  Other  cases  hold  rent  not 
tioned  but  lessee  may  claim  damages  in  amount  equal  to 
»  Pick.  159:  23  /d  425;  11  O.  408;  66  Pa.  St.  425. 
Dower  rights,  19  Wend  679j35  N.  J.  L  558; 46 Miss.  1.  In.- 
B  dower  may  be  taken  during  life  of  husband  on  paying, 
ill  compensation.  8  N.  \.  110.    See  3  O.  24. 

Life  tenant  and  remaiderman  may  join,  2  Head.  171; 
St    497     Remainderman  can   not   maintain   ejectment 
k  existence  ol  life  estate  though  damages  have  not  been. 
15  Vt.  2i5 

Judgment- creditor.-  It  has  been  held  that  payment  of 
jnsatioD  to  owner  passes  title  free  of  judgment  liens, 
Y..157;  69lnd  446. 

adin0. —  Wheve  a  petition  stated  only  that  a  railroad 
my  m  locating  and  constructing  its  road  on  and  through 
aiDtifT's  land  appropriated  about  two  acres  of  the  land  to 
n  usfc  and  located  its  road  through  the  land  in  adiagonial 
er  so  as  to  greatly  in  lure  the  same  and  committed  other 
nd  trespasses  upon  the  land  to  the  plaintiff's  damage  of 
It  was  held  that  it  did  not  state  facts  sufficient  .to  con- 
e  a  cause  of  action,  10  O.  S.  568.  Petition  should  disclose 
V  which  lands  outside  of  railway  arc  appropriated,  34  O. 

Petition  for  conderamation  by  railroad  under  Act  1848 
describe  the  entire  tract  of  land  and  not  the  part  taken 
md  must  fix  the  grade  so  as  to  show  the  extent  of  damage, 
L.  J.  392,  contra.  Id  274.  Plea  avering  payment  before 
lencement  ol  suit  for  trespass  bad.  Averment  should  be 
rment  before  entry  on  the  land,  10  W.  I*.  J.  365  (Act  1848.3 
whether  rules  of  code  pleading  applicable.  Judgment 
ot  be  reversed  for  failure  to  strictly  observe  such  rules,  6 
62. 

we^  strictly  construed.— The  power  of  eminent  domain 
be  strictly  construed  and  il  there  is  a  reasonable  doubt 
ler  the  legislature  intended  to  grant  the  power  claimed, 
mbt  18  to  oe  resolved  against  the  power;  and  this  power 
i  never  be  taken  to  be  delegated  by  doubtful  implication* 
3.  390,  396;  20  O.  S  496;  17  O.  340,  353;  2  O.  S.  235;  11  O.  S. 
13  O.  S  228  Railroad  company  can  not  condemn  on 
:ed  route.  Id.;  unless  authorized,  15  O.  S.  21,  can  not 
mn  temporary  right  of  way  while  constructing  main 
,  11  O.  S.  228.  Notice,  see  11  O.  S.  219. 
blic  use  —The  power  can  only  be  exercised  In  behalf  of  a 
5  use.  5  O.  391 ;  7  O.  (pt.  1)  217.  The  question  as  to  what 
iblicuseis  alwavs  one  of  law,  34  Ala.  311;  51  Cal.  269; 
Bh,   3,33;  66  N.  Y.  669 

!  judgment  of  the  legislature  will,  however,  be  respected 
i  couits,  though  it  is  not  conclusive,  Dillon  Mun.  Corp. 

id  taken  ibr  a  toll  bridge  is  taken  for  a  public  use,  5  O. 
jwnship  road,  4  O.  S.  494:  5  O.  S.  109;  township  ditches 
rains,  20  O  S.  349;  by  railroad  for  depot,  4  O.  S.  308;  or 
racks,  16  O.  "S.  890;  by  State  for  canal,  4  O.  253;  or  bv  pri- 
lorporatlop,  7  O.  fpt.  2  )  111.  Not  for  toll  house  without 
f  road,  11 0. 392.    Toll  house  may  be  erected  within  line. 
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6  O.  S.  15.  Railroad  can  not  condemn  for  wharf,  19  O.  S299. 
(Act  1848.)  Land  could  not  under  Act  1856  be  condemned  to 
«on8truct  railroad  from  mine  to  another  railroad J9  O.  S.  560. 
Statutes  authorizing  the  construction  of  such  roads  have  been 
upheld  when  the  roads  were  open  to  the  public. 

Right  of  eminent  domain  may  be  exercised  for  transporta- 
tion of  natural  gas,  oil  or  water,  $8878;  to  condemn  avenues  be- 


Plank  road  Go's.,  $  3475;  St.  R.  R.  Go's.,  $  3440. 

Railroad  in  street  or  highway. —Owner  of  fee  In  highway 
can  compel  company  to  .appropriate  its  right  of  way,  36  0.  8, 
168.  Horse  railroad  in  street  changing  grade  an  additional 
burden  entitling  abutting  owner  to  compensation,  14  O.  S.  528; 
steam  i-oad,  40  O.  S.  496.  Consti-uction  of  steam  railroad  in 
street  enjoined  until  right  acquired  under  condemnation  pro- 
ceedings. Immaterial  in  sucli  case  whether  fee  is  vested 
In  city  or  abutting  owners,  38  O.  S.  4L  Right  to  erect  electric 
railway  poles,  3  C.  C.  R.  425  (reversing  20  Bull  420) ;  5  C.  C.  124; 
see  26  Bull  212,  242;  22  Id.  67;  28  Id.  172.  Proceeding  by  one  street 
railway  company  to  condemn  right  to  use  street  appropriated  by 
another  company,  26  Bull  172;  see  6  C.  C.  362. 

Reversal  of  condemnation.,  after  possession  taken,  owner 
may  recover  land,  37  O.  S.  147.  Delay  without  pi-oof  of  knowl- 
edge or  acquiesence  no  bar.  Id.  Re-trial  of  question  of  com- 
pensation on  reversal  notwithstanding  payment  of  first  award, 
17  Bull  819.  Case  must  be  remanded  on  reversal,  3  Bull  965. 
^  6438  provides  that  if  common  pleas  reverse  judgment  of  pro- 
Date  court,  it  shall  retain  the  cause  for  trial,  etc. 

Revivor  must  be  in  name  of  heirs  or  devisees  and  not  admin- 
istrator of  decease^,  29  O.  S.  633. 

Second  condemnation.— AUovred  after  six  month's  failure  to 
pay  and.take  possession,  42  O.  S.  239;  see  $  2260. 
Separate  trial.--^  6422. 

Statutory  remedy  exclusive.—^  O.  88,  39;  4  O.  S.  685;  8  0.  S. 

690;  18  O.  229,  excludes  actions  of  trespass  or  for  damages.    Id. 

Surplus  land  can  not  be  sold  by  condemning  ix)ad  to  another 

company,  and  the  latter  must  pay  the  land  owner  for.  it  when 

usecl.  43  O.  S.  228. 

*  Telefjraph,  telephone  lines,  etc.  —  '•  Rights  of  abutting  propertv 
owners,  to  additional  compensation  for  the  use  of.  streets  for  tel- 
egraphic, telephonic,  and  other  electrical  appliances :  *'  see23Bull 
305.  Erecting  telegraph  poles,  2  C.  C.  259 ;  electric  light  poles,  9 
Bull  65 ;  see  ti  Bull  137,  m  Erection  of  electric  street  railroad 
poles  not  an  additional  servitude,  3C.  C.  425;  reversing, 20 Bull 
420 ;  see  22  Bull  67.  Telephone  company  can  not  enjoin  operation 
of  single  trolley  electric  railway  on  the  ground  that  it  disturbs 
the  working  of  the  telephone  system,  48  O.  S.  390. 

^f  hat  interest  in  land  can  be  taken.— The  city  acquires  a  fee 
in  land  appropriate<i,  2  Bull  9;  18.  Under  the  constitution  of 
1802,  the  state  took  a  fee  in  canal  lands,  34  O.  S.  541.    The  ap- 

{)roiniation  act  of  1848  gave  but  an  easement,  43  O.  S.  228.  The 
egislature  may  provide  for  the  quantity  of  interest  to  be  taken, 
34  O.  S.  541;  28  O.  S.643.    In  any  case,  however,  an  easement 
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be  taken,  unless  the  statute  plainly  contemplated  and 

}d  for  the  appropriation  of  a  larger  interest.    Cooleys 

Lim.  693,  cUing  .6  Pet.  498;  6  Mass.  90;  25  Vt.  150;   16 

i47. 

t  property  may  he  fa/c^n.— Legal  and  equitable  rights 

V  description,  excepting monev  *"or  that  which  in  oruin- 
!  passes  as  such,  and  which  the  government  may  reach 
ition,  and  also  rights  in  action  which  can  only  be  avail- 
len  made  to  prooiice  money,"  Cooley's  Const.  Lim.  pp. 

I  constitutes  a  tofcinj;.— Changing  established  grade  of 
15  O.  474,  s.  c.  18  O.  229;  7  O.  S.  459 ;  laying  horse  railroad 
it,  altering  existing  grade  and  impairing  access  to  build- 
ereby,  14  O.  S.  523 ;  laying  gj\s  pipes  in  street,  16  Bull  121 ; 
g  telegraph,  2  C.  C.  R.  259.  (cf.  3  Id.  425),  or  electric  light 
1  street,  9  Bull  65 ;  electric  street  railroad  poles,  3  C.  C.  425 
iug  <20  Bull  420];  changing  highway  to  plank  road  is  not, 
419;  nor  state  canal  to  public  highway,  28  O.  S.  643;  nor 
power  of  Istreet  railway  from  horses  to  electricity,  22 

15.  When  appropriations  can  be  made.  Approjiri- 
1  can  only  be  made  when  the  corporation  is  unsr 
agree  with  the  owner,  or  his  guardian  or  trus- 
j  to  the  compensation  to  be  paid  for  the  prop- 
er easement  or  interest  therein,  sought  to  be 
priated,  or  when  the  owner  is  incapable  of  con- 
ag  in  person  or  by  agent,  and  has  no  guardian 
stee,  or  is  unknown,  or  his  residence  is  beyond 
ate,  or  unknown.    [88  v.  554.] 

?6414n.  Inability  to  agree,  ete.  This  section  authorizes 
ardian  in  certain  cases  to  agree  with  the  corporation 
I  to  appropriate  the  land  of  the  ward  as  to  the  amount 
pensation  but  not  to  convey  without  order  of  court,  39 

L6  a.  Appropriation  of  property  of  minor,  idiot,  im« 
,  or  insane  person.  Whenever  under  this  chapter 
^operty  of  any  minor,  idiot,  imbecile,  or  insane 
Q,  or  any  easement  or  interest  therein,  is  sought 
appropriated  by  a  corporation  and  there  is  a 

Y  appointed  guardian  of  the  person  and  estate  or 
J  estates  or  a  trustee  of  such  minor,  idiot,  im- 

or  insane  person,  and  the  said  guardian  has 
i  with  said  corporation  upon  the  amount  of 
Bnsation  to  be  paid  for  such  property,  easement, 
erest  therein,  he  may  file  with  the  probate 
of  the  county  wherein  said  property  is  situated, 
tten  application  for  authority  to  convey  to  said 
ration  the  said  property  or  interest ;  which  said 
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application  shall  fiilly  describe  the  property,  right, 
•easement  or  interest  therein,  sought  to  be  conveyed, 
land  shall  fully  set  out  the  price  agreed  to  be  paid 
for  the  same,  the  probate  judgje  shall  order  said 
guardian  to  give  such  notice  as  said  judge  shall  deem 
reasonable,  to  the  said  ward,  of  the  filing  of  said  ap- 
plication and  of  the  time  set  for  the  hearing  of  the 
same  At  the  time  set  for  the  hearing  of  said  ap- 
plication,  if  the  judge  shall  find  that  notice  waa  given 
as  ordered  of  the  time  set  for  the  hearing  of  the 
same,  and  that  the  price  to  be  paid  is  reasonable  and 
just,  and  that  the  said  conveyance  would  be  to  the 
best  interest  of  said  ward,  he  shall  order  the  said 
guardian  to  make  and  execute  a  deed  to  said  corpor- 
ation for  said  property  or  interest  upon  the  payment 
of  the  said  price  agreed  upon  by  said  guardian  and 
said  corporation.    [88  v.  555.] 

§  6416.  Petition  for  appropriation  filed  in  prolate 
«ourt.  In  any  such  case  the  corporation  may  file 
with  the  probate  judge  a  petition,  verified  as  in  a  civil 
action,  containing  a  specific  description  of  each  par- 
cel of  property,  interest,  or  right,  within  the  county, 
sought  to  be  appropriated,  the  work,  if  any,  intended 
to  be  constructed  thereon,  the  use  to  which  the  same 
is  to  be  applied,  the  necessity  for  the  appropriation, 
the  name  of  the  owner  of  each  parcel,  if  known,  or 
if  not  known,  a  statement  of  that  fact,  the  names  of 
all  persons  having  or  claiming  an  interest,  legal  or 
equitable,  in  the  property,  so  far  as  the  same  can  be 
ascertained,  and  a  prayer  for  the  appropriation  of  the 
property.    [69  v.  88,  §  2,  19.] 

Form  of  petition  for  appropriation.-^tate  of  Ohio,  - —  county: 

The  C,  K.  &  B.  Company,  a  corporation  under  the  laws  of 
Ohio  and  Kentucky,  Plaintiff  vs.  A.,  B.,  C.  <&  D.  and  the  C,  R< 
<fe  O.  company,  Defendants. 

To  the  Honorable ,  Judge  of  the  Probate  Court  of  - — • 

■connty,  Ohio. 

The  plaintiff,  The  C.  R.«fe  B.  Company,  states  that  it  is  a  cor- 
poration duly  authorized  under  and  in  pursuance  of  the  laws  of 
the  states  of  Ohio  and  Kehtucky,  for  tne  purpose  of  construct- 
ing and  maintaining  a  bridge,  with  the  necessary  approaches 
and  appurtenances,  over  the  Ohio  river  between  the  city  of  — . 

county,  Ohio,  and  the  city  of , countv,  Kentucky. 

That  said  company  is  engaged  in  constructing  thebridge  so  au- 
thorized, and  for  the  purpose  of  constructing  and  maintaining 
•of  masonry  and  iron  a  suitable  approach  for  said  bridge  and  the 
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ances  tRereto  on  the  Ohio  side  of  said  river  it  Is  neces- 
I  plaintiflTs  directory  has  so  declared  such  necessity,  to 
ate  for  its  use  the  right  to  construct  and  perpetually 
L  its  said  bridge  and  the  approach  and  appurtenances 
>n  the  said  Ohio  side,  as  aforesaid,  pursuant  to  law  on 
:  the  following  described  real  estate,  via:  [describe  it.} 
estate  is  shown  upon  the  plat  hereto  attached  and  made 
tiis  application,  the  part  sought  to  be  appropriated  be- 
•aced  within  the  lines  oh  said  plat.  And  plaintiff  states 
defendants  A.,  B.,  C.  and  D.,  trustees  and  executors  of 
3eased,  and  the  C.  R.  O.  Company,  a  corporation  under 
of  Ohio,  own  or  claim  to  own  or  have  some  interest  in 
to  the  said  described  real  estate.  Plaintiflf  states  that 
ideavored  to  agree  with  said  defendants  upon  the  sunn 
y  to  be  paid  them  by  way  of  compensation  for  saidi 

but  has  been  at  all  times  and  is  still  unable  to  so  agree. 
re  plaintiff  prays,  that  a  jury  be  impaneled  according  to- 
an  inquiry  and  assessment  of  the  compensation  to  be 
plaintiff  for  said  property  sought  to  be  appropriated  as 
;t  forth,  and  that  upon  payment  into  court,  or  to  the 
)wners,  defendants  herein,  of  an  amount  equal  to  the 
iatlon  so  assessed,  the  appropriation  of  sucn  property 
allowed  and  possession  awarded  it,  according  to  law ;. 

court  may  divide  the  sum  so  paid  or  order  its  distri- 
imong  the  several  claimants  in  respect  to  their  interests, 
property. 

,  ,  Attorneys  for  Plaintiff. 

eriflcation,'] 

pe]  To  the  Clerk  .—Please  issue  summons  for  defendants- 

B  case,  returnable  in  ten  (10)  days  to  the  sheriff  of 

Ohio,  notifying  said  defendauts  of  the  application  for 
'opriation  herein  according  to  law. 

, ,  Attorneys  for  Plaintiff. 

—  See  section  6414.  Corporate  existence  —  Jurisdiction  — 
written  statement  has  been  filed  by  plaintiff  specifically 
Qg  the  property  sought  to  be  appronriated  it  is  all  that 
ary  for  the  recorded  evidence  of  the  line  of  the  road,  33- 
.  Where  land  adjoining  is  sought  for  the  purpose  of  ob- 
material,  petition  must  disclose  the  use  for  which  it  is 
34  O.  S.  114.    See  generally,  1  C.  C.  51 ;  4  C.  C.  193,  402 ;  5 

7.  Petition  may  include  one  or  more  parcels— In 
►unty  to  be  filed.  The  petition  may  include  one 
e  of  the  parcels  of  property,  rights  or  interests 
counter  in  which  it  is  filed ;  and  when  any 
larcel,  right  or  interest  is  situated  in  two  or 
jounties,  the  petition  may  be  filed  in  either  of 
unties  in  which  an  owner  is  resident,  and  if 
ner  is  resident  therein,  it  may  be  filed  in 
[72  V.  71,  ?  1.1 


iedings  may  be  Instituted  jointly  against  all  the  owners- 
Brty  lying  In  the  county  and  sought  to  be  appropriated, 
Jr  the  return  of  the  juiy  from  tlie  view,  each  owner  of 
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distinct  property  is  entitled  to  a  separate  trial,  4  O.  S.  308:  see 
$  6422. 

J  6418.  Summons,  its  command  and  servioe  thereof^ 
Alias  summons.  Upon  the  filing  of  a  precipe  therefor, 
the  probate  judge  shall  issue  summons  for  the  own- 
ers, and  persons  named  in  the  petition  as  residents 
of  the  state  and  having  an  interest,  which  may  be 
directed  to  the  sheriff  of  any  county,  and  shall  com- 
mand him  to  notify  the  persons  named  therein  of 
the  filing  of  the  petition,  and  to  appear  thereto  at  a 
time  to  be  fixed  by  the  judge,  and  named  therein, 
not  less  than  five  nor  more  than  fifteen  days  from 
the  date  thereof,  and  which  shall  be  served  and  re- 
turned as  in  a  civil  action.  When  a  writ  is  returned 
"not  summoned,"  other  writs  may  be  Issued,  until 
the  parties  are  duly  summoned.    [72  v.  71,  ^  1.1 

The  whole  proceeding  is  gubstantially  in  rem,  and  jurisdiction 
of  the  persons  of  the  parties  is  not  necessary,  19  O.  S.  173.  See 
generally,  1 C.  C.  51. 

^^  U419.  Servioe  by  publication,  how  proved.  When 
a  person  having  an  interest  is  unknown,  or  his  resi- 
dence is  beyond  the  state,  or  unknown,  the  corpora- 
tion may  make  service  by  publication  against  nim, 
by  publishing  in  a  newspaper  of  general  circulation 
in  the  county  where  the  petition  is  filed,  for  fonr 
consecutive  weeks,  a  notice  containing  a  summary 
statement  of  the  object  and  prayer  of  the  petition, 
so  far  as  it  relates  to  the  property  of  the  person  thus 
to  be  notified,  the  court  in  which  it  is  filed,  and  the 
time  when  such  person  is  to  appear  thereto,  not  less 
than  ten  nor  more  than  twenty  days  after  the  last 
publication ;  and  the  fact  of  publication  may  be 
proved  by  the  affidavit  of  any  person  knowing  the 
same.    [72  v.  71,  §1.] 

^  6420.  Jurisdictional  questiona— when  to  be  heard 
and  determined — burden  of  proof.  On  the  day  named 
in  any  summons  first  served,  or  publication  first  com- 
pleted, the  probate  judge  shall  hear  and  determine 
the  questions  of  the  existence  of  the  corporation,  its 
right  to  make  the  appropriation,  its  inability  to  ^ree 
with  the  owner,  and  the  necessity  for  the  appropria- 
tion. Upon  these  questions  the  burden  of  proof  shall 
be  upon  the  corporation, 'and  any  interested  person 
shall  be  heard.    [72  v.  71,  §  1.] 
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14  n.  Corporate  existence.  The  judgment  of  the  probate 
that  such  corporation  has  the  legal  right  to  make  such  ap- 
lation  Is  not  a  bar  to  an  action  in  the  name  of  the  state  to 
Qine  the  right  of  such  corporation  to  the  exercise  of  the 
s  of  eminent  domain  although  this  section  requires  the 
to  determine  that  Question  in  the  affirmative  before  the 
prlation  can  be  maae,  5  C.  C.  58.  Railway  company  must 
corporate  existence  that  enables  it  to  condemn  and  that  it 
,ble  to  agree  with  the  owner  of  property,  33  O.  S.  429.  See 
iliy,  5  C.  C.  213,  214. 

i21.  Jurors  to  be  drawn  from  box  and  venire  is- 
If  the  judge  determine  these  questions  for 
3orporation,  as  to  any  or  all  of  the  propert) , 
jersons  interested  therein,  he  shall  issue  an  or- 
)  the  clerk  and  sheriff  to  draw  sixteen  names  from 
ury  box,  as  in  other  cases,  and  within  two  days 
the  receipt  of  the  same,  they  shall  execute  the 
',  and  the  clerk  shall  forthwith  return  it  to  the 
ite  judge,  with  a  list  of  the  names  drawn  indorsed 
on ;  and  the  judge  shall  issue  to  the  sheriff  a 
e  for  the  jurors  so  drawn  to  attend  at  his  office, 
ime  to  be  fixed  by  him,  and  named  in  the  writ, 
xceeding  ten  days  from  the  date  thereof,  wliich 
be  served  and  returned  as  in  other  cases.    [72. 

2  3,  4.] 
ry  finding  in  favor  of  corporation,  etc.     [Title.]    This  cause 

?  been  continued  from ,  189—,  being  the  day  heretofore 

Dy  the  court  for  the  hearing  of  this  cause,  until ,  189—, 

te  of  this  entry,  thereupon  this  day  came  the  plaintiff  by 
omevs,  and  the  defendants  having  been  duly  and  legally 

with  process  herein  and  appeared  by  their  attorneys,  the 
58  and  executors  of  the  estate  of  J.  A.  having  also  filed 
mswer  herein,  whereupon  this  cause  came  on  to  be  heard 
;he  questions  of  the  existence  of  the  corporation,  its  rights 
te  the  appropriation,  its  inability  to  agree  with  the  own- 
the  property,  and  the  necessity  for  the  appropriation,  and 
art  naving  heard  the  evidence  and  arguments  of  counsel, 
ting  fully  advised  in  the  premises,  do  find  that  the  plaintiff 
rporation  and  has  a  legal  right  to  make  the  appropriation 
property  described  in  the  petition  as  prayed  tor ;  that  the 
iff  is  unable  to  agree  with  tlie  owners  of  the  property  as  to» 
lount  of  compensation  to  be  paid  therefor,  and  that  there 
cessity  for  such  appropriation  as  prayed  for  in  the  peti- 
md  the  court  proceeding  as  directed  by  statute  orders  and 
I  that  a  jury  be  drawn  as  required  by  law,  returnable  at  a. 
)  be  hereafter  fixed  by  the  court  [or  on  the day  of ,. 

o'clock  A.  M.] 

ry,  impaneling  jury,  etc.  [Title.]  This  cause  having  been: 
ued  until  this  time,  the  court  orders  that  a  juryibe  drawn 
aired  by  law,  the  clerk  and  sheriff  being  hereby  directed 
iv  sixteen  names  from  the  jury  box,  as  in  other  cases,  and 
L  two  ^ays  after  the  receipt  of  this  order,  they  shall  exe- 


?  6422-6425    appropriation  of  property.  482. 

cute  the  same,  and  the  clerk  shall  forthwith  return  it  to  this 
court,  with  a  list  of  the  names  drawn  indorsed  thereon  j  and  a 
venire  shall  thereupon  be  issued  to  the  sherifif  for  the  jurors  80 

drawn,  returnable  on  the day  of ,  189—,  at o'clock, 

A.  M.,  at  which  time  the  jury  shall  be  impaneled  and  the  trial  of 
this  cause  commenced. 

§  6422.  Separate  owners  entitle^  to  separate  trial— 
they  hold  the  a£Q.rmative  on  trial.  The  owners  of  each 
separate  parcel,  right,  or  interest,  shall  be  entitled  to 
a  separate  trial  by  jury,  verdict,  and  judgment.  They 
shall  hold  the  affirmative  on  the  trial,  which  shall  be 
conducted,  and  evidence  shall  be  admitted,  and  bills 
of  exception  may  be  taken,  as  provided  in  civil  actions. 
[69  V.  88,  §  8,  12,  23 ;  72  v.  71,  ?  1,  3.] 

The  word  ''jury"  in  $  19,  Art.  1  of  the  constitution  as  well  as 
where  it  occurs  in  other  places  in  that  instrument  means  a  jury 
of  twelve  men,  4  O.  S.  167.  Each  owner  of  distinct  property  is 
entitled  to  a  separate  ti'ial,  4  O.  S.  308  ;  but  each  ownerof  an 
estate  or  interest  in  each  parcelwas  not,  91  U.  S.367  (69  v.  91),  see 
$  2247n.  Municipal  corporations.  Right  of  additional  counsel 
to  appear  after  jiirv  sworn,  19  Bull  258:  see  as  to  number  or 
counsel,  $  2245.     See* generally,  32  O.  S.  219 ;  1 0.  C.  51. 

^  6423.  Amendments  allowed.  The  court  may  amend 
iiny  defect  or  informality  in  any  of  the  proceedings 
authorized  or  required  by  this  chapter,  or  cause  new 
parties  to  be  added,  and  direct  such  further  notice  to 
be  given  to  any  party  in  interest  as  it  deems  proper. 
[69  V.  88,  ?  17.1 

^  6424.  Time  of  trials — adjournments,  discliarge  of 
juries.  The  court  may  direct  the  order  and  fix  the 
time  of  the  several  trials;  may  adjourn  or  continue 
any  trial  for  the  purpose  of  obtaining  proper  service 
upon  any  property  owner,  or  when  deemed  necessary 
for  the  proper  and  convenient  trial  of  the  several 
cases ;  and  may  discharge  any  jury,  and  cause  other 
juries  to  be  impaneled,  as  provided  in  this  chapter. 
[72  V.  72,  §  3.] 

^  6425.  How  panel  to  be  filled :  jurors  to  be  inter- 
rogated by  court.  When,  by  reason  of  non-attend- 
ance, sickness,  or  other  cause,  any  of  the  sixteen  per- 
sons are  not  present  and  in  condition  to  serve  aa 
jurors,  the  judge  shall  order  the  sheriff  to  fill  the 
vacancies  with  talesmen ;  and  when  the  list  of  six- 
teen is  full,  the  judge  shall  call  upon  each  separately, 
beginning  with  the  first  named  on  the  list,  to  take  his 
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i  in  the  jury  box,  and  shall  personally  inquire  of 
,  as  called,  whether  he  is  interested  in  any  way 
y  of  the  property,  rights,  or  interests  sought  to 
jpropriated,  or  in  the  corporation  which  filed  the 
Lon,  either  as  owner,  stockholder,  agent,  attorney, 
lerwise ;  and  if  such  person  answer  in  the  affirm- 
,  or  if  it  be  shown  to  the  judge,  by  satisfactory 
;nce,  that  he  is  so  interested,  he  shall  be  excused 
serving  on  the  jury,  and  the  next  person  on  the 
tiall  be  called,  and  interrogated  in  like  manner ; 
f  the  list  of  sixteen  be  exhausted  before  a  proper 
of  twelve  men  is  taken  and  accepted  therefrom, 
udge  shall  order  the  sheriff  to  fill  the  remaining 
icies  in  the  jury  box  required  to  make  up  the 
ber  of  twelve,  with  talesmen,  who  shall  be  inter- 
ed  as  herein  above  provided.    [72  v.  73,  g  4.] 

126.  Challenge  to  jurors  and  how  vacancies  filled, 
n  the  jury  box  is  filled  with  twelve  disinterested 
s,  the  owners  of  the  property  which  is  the  sub- 
d  the  trial,  jointly,  and  tne  petitioner,  shall  each 
the  right  to  two  peremptory  challenges,  and  to 
enge  for  cause ;  and  all  vacancies  arising  in  the 
from  challenge,  or  otherwise,  shall  be  filled  by 
nen  having  tbe  qualifications  prescribed  in  the 
section,  to  bo  ascertained  as  therein  provided. 
.73,2  40 

127.  Oath  to  be  administered  to  jury..  When  the 
is  filled,  the  probate  judge  shall  administer  to 

the  following  oath:  'You,  and  each  of  you, 
lemnly  swear  that  you  will  justly  and  imparti- 
assess,  according  to  your  best  judgment,  the 
int  of  compensation  due  to  the  proper  owners  in 
ases  which  will  be  brought  before  you  in  this 
ceding,  by  reason  of  the  appropriation  of  their  ' 
jrty  described  in  the  petition,  to  the  use  of  [here 
I  the  corporation],  in  the  proceeding  now  pend-  • 
rrespective  of  any  benefit  from  any  improvement 
)sed  by  such  corporation;  and  you  do  further 
r  that  you  will,  in  assessing  any  damages  that 
occur  to  such  property  owners,  by  reason  of  the 
)priation,  other  than  the  compensation,  further 
tain  how  much  less  valuable  the  remaining  por- 
5f  said  property  will  be  in  consequence  of  such 
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appropriation ;  this  you  swear  as  you  snail  answer  to 
God.'^  [72  V.  73,  §  5.] 

See  $  6414  n  Benefits.    • 

§  6428.  The  form  of  writ  to  iheriff..  The  probate 
judge  may,  upon  motion  of  either  party,  issue  the 
following  writ  to  the  sheriff,  to  wit:.  '*2o  th€  sherif 
of county :  You  are  hereby  commanded  to  con- 
duct the  twelve  jurors  named  in  the  panel  to  this 
writ  annexed,  to  view  the  property  or  premises 
sought  to  be  appropriated  by  [here  state  the  name  of 
the  corporatioil],  and  owned  by  [here  state  the  name 

of  the  owner  or  owners],  on ,  the — ; — 

day  of ,  then  and  there  to  view  the  premises 

or  property  aforesaid,  [in  the  presence  of  A.  B.  on  the 
part  of  the  corporation  aforesaid],  and  C.  D.  on  the 
part  of  the  owner,  appointed  by  this  court,  and  you 
shall  make  return  of  the  manner  yon  have  executed 

this  writ  to  this  court,  on  the day  of ,  A. 

D. ."    The  writ  shall  be  signed  by  the  probate 

judge,  and  certified  under  his  seal  of  office.  [69  v. 
88, 1  9.] 

19  Bull.  258;  $  6414  n.  Evidence. 

^  6429.  Judge  must  deliver  to  Bheriff  desoription  of 
property — may  appoint  persons  to  be  present  at  view— 
oertifioate  of  sheriff— expense  of  Yiew->no  evidence  givea 
thereon.  The  judge  shall  also  deliver  to  the  sherifl*  a 
copy  of  that  part  of  the  petition  containing  a  separate 
description  of  each  parcel  of  property,  and  rignts  or 
interests  sought  to  be  appropriated  within  the  county, 
which  the  jury  is  required  to  view;  he  may  appoint, 
to  be  present  at  the  view,  the  two  persons  named  in 
the  writ ;  and  the  sheriff  who  is  to  execute  the  writ 
shall,  by  a  special  return  upon  the  same,  certify  under 
his  hand  that  the  view  has  been  made  according  to 
the  command  thereof.  The  expenses  of  taking  the 
view  shall  be  taxed  in  the  bill  of  costs,  and  no 
evidence  shall  be  given  on  either  side  at  the  taking 
thereof.    [69  v.  88,  'i  9.] 

§  6430.  Witnesses  may  he  examined  before  jniy- 
Witnesses  may  be  examined  before  the  jury  after  its 
return  to  the  court;  but  if  more  than  three  wit- 
nesses be  examined  by  either  party,  on  the  same 
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point  in  the  same  case,  the  judge  may  tax  the  costs 
I  of   such  additional  witnesses  to  the  party  calling 

I  them.     [69  v.  88,  §  9.] 

t  See  $  6414  n.  Evidence, 

g  6431.     When  a  strnoture  is  partly  on  land  sought  to 
he  appropriated.    When  a  building  or  other  structure 
is  situated  partly  upon  land  sought  to  be  appropri- 
ated, and  partly  upon  adjoining  land,  and  such  struc- 
i  ture  can  not  be  divided  upon  the  line  between  such 

I  two  tracts  of  land  without  manifest  injury,  the  jury, 

in  assessing  the  compensation  to  any  owner  of  the 
t  lands,  shall  assess  the  value  of  the  same  exclusive  of 

«  the  structure,  and  make  a  separate  estimate  of  the 
value  of  the  structure ;  the  owner  of  the  structure 
may  elect  to  retain  the  ownership  of  the  same,  and 
to  remove  it,  or  accept  the  value  thereof  as  esti- 
mated by  the  jury;-  if  he  fail  to  make  such  election 
j  within  ten  days  from  the  date  of  the  report  of  the 

I  jury,  or  within  ten  days  from  the  termination  of  the 

cause  in  any  higher  court  to  which  it  may  be  taken, 
1  he  shall  be  deemed  to  have  elected  to  retain  and  re- 

I  ,  move  the  structure;  but  if  he  elect  to  accept  the 
value  of  the  structure,  the  title  thereto  shall  vest  in 
the  corporation  making  the  appropriation,  which 
shall  have  the  right  to  enter  upon  the  land  for  the 
purpose  of  removing  the  structure  therefrom.  [73 
V.  210,  §  1.] 

See  §  &414,  C6mp€7isati(m,  etc. 

§  6432.  Verdict— Motion  for  new  trial— Confirmation  of 
verdict.  The  jury  shall  render  its  verdict  in  writ- 
ing, signed  by  the  foreman,  to  the  judge,  who  shall 
cause  it  to  be  entered  of  record ;  and  unless  for  good 
cause  shown,  upon  motion  to  be  filed  within  ten 
days  after  the  verdict  is  rendered,  a  new  trial  be 
;  granted,  the  judge  shall  enter  a  judgment  confirm- 

ing such  verdict.    [72  v.  71,  §  10.] 

Form  of  verdict.  [Title.]  We,  the  jury  impaneled  and  sworn 
in  this  proceeding  do  find  and  assess  compensation  and  damages 
to  be  paid  by  the  C,  R.  and  B.  company  plaintiff,  bj-  reason  of 
the  appropriation  of  said  property  to  its  use,  and  in  the  case 
submitted  to  us  as  follows :  We  find  the  fair  market  value  of  the 

land  and  improvement  as  described  in  the  petition  to  be  $ . 

To  the  owners  of  the  real  estate  described  in  the  petition  we 
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assess  compensation  for  land  taken  8 .    For  bulld-ings  and 

improvements  thereon,  $■ .    To  the  lessees  for  their  interest 

in  the  unexpired  lease  the  sum  8 ,  said  sum  having  been  de- 
ducted from  the  gross  sum  which  we  find  to  be  the  value  for 
the  land  and  improvements  thereon.  To  the  leasees  for  dim- 
inution in  value  of  fixtures  when  removed  $— .  We  make 
said  assessments,  irrespective  of  any  benefit  to  the  owner  from, 
any  improvement  proposed  by  said  corporation. 

,  Foreman. 

Entry  confirming  verdict  and  owerruHng  motion  for  new  trial, 
[  Title.]  This  day  came  the  parties  by  their  attorneys,  and  the 
jury  having  assessed  the  total  compensation  to  be  paid  by  the 

Elaintifl'  as  appears  of  record  herein,  and  the  defendant,  — ^ 
aving  electea  to  take  the  valuation  fixed  by  the  jury  for  the 

structure,  to  wit :  $ ,  thereupon  this  cause  came  on  to  be 

heard  upon  the  motion  of  the  defendant, ,  to  set  aside 

the  verdict  of  the  jury  and  for  a  new  trial  herein,  and  was 
argued  by  counsel  On  consideration  whereof  the  court  find 
that  said  motion  is  not  well  taken  and  the  same  is  hereby 
overruled,  to  which  decision  of  the  court  and  overruling  of 

said  motion  the  said  excepted   and   his  exceptions  are 

entered  of  record.  And  the  court  having  examinea  the  pro- 
ceedings herein  and  the  same  being  in  all  respects  regular  and 
proper,  it  is  ordered  by  the  court  that  judgment  be  entered  upon 
said  verdict  as  required  by  law.  It  is  therefore  ordered  and  ad- 
judged that  said  proceedings  and  the  verdict  be  and  the  same 
are  hereby  approved  and  confirmed  and  that  said  plaintiff  cor- 

E oration,   upon  payment  within  thirty  days   from  the  entry 
ereof  of  the  saia  sum  of  8 ,  the  amount  of  said  verdict,  and 

costs  herein  taxed  at  8 ,  to  the  owners  of  said  property  as 

hereinafter  described,  or  deposit  of  the  same  with  the  court  for 
the  use  of  said  owners,  shall  be  entitled  to  take  possession  of 
and  hold  and  use  the  property,  rights  and  interests  of  the  de- 
fendants and  each  of  them  so  appropriated  for  the  uses  and 
purposes  for  which  the  appropriation  was  sought,  as  set  forth  in 
the  petition,  said  property  being  described  as  follows,  namely: 
[describe  it.]    And  upon  such  payment  or  deposit  an  order  may 

issue  to  the  sheriff  of county  to  put  the  plaintiff  in  posses- 

siou  of  said  premises.  And  it  is  considerea  by  the  court  that 
the  plaintiff  pay  the  costs  of  this  proceeding  taxed  at  ^ —  \or, 
if  necesmry,  proceed  as  follows :  It  being  made  to  appear  that — - 

and ,  deiendants  herein,  have  each  waived  the  issuing  of 

summons  and  entered  their  appearance  herein  and  filed  their 
answer  and  cross-petition  setting  forth  their  mortgage  lien  against 

said  premises,  and  the  city  of has  filed  its  cross-petition 

herein  setting  forth  its  lien  for  the  Improvement  of  said 

street,  it  is  ordered  that  this  cause  be  continued  for  further 
hearing  upon  the  rights  of  the  several  parties  hereto  iipon  di«- 
tribution  of  the  money  paid  into  court  as  aforesaid.  To  all  of 
which  findings,  orders  and  judgment  of  the  court,  the  said — - 

excepts,  and  thereupon  the  said filed  his  motion  to  vacate 

and  set  aside  the  same  and  to  set  aside  this  entire  order  and 
judgment,  which  motion  was  submitted  to  the  court,  upon  con- 
sideration whereof  the  court  overrule  said  motion.  To  all  of 
which  the  said excepts.] 


r 
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Notes.— There  must  l>e Judgment  on  the  verdict  before  posses- 
ion can  be  taken,  38  O.  S.  32.  A  judgment  entered  confirmiuff 
the  verdict  under  this  section  after  the  overruling  of  a  motion 
for  a  new  trial  is  the  final  judgment  mentioned  in  §  6437  and 
proceedings  in  error  may  be  prosecuted  to  reverse  the  same  be- 
fore the  amount  of  the  verdict  has  been  paid  or  deposited  under 
g  6433.  4  C.  C.  49 ;  6  C.  C.  362. 

§  6433.  When  and  how  corporation  may  have  poseBS- 
ion.  Upon  pavment  to  the  party  entitled  thereto,  or 
deposit  with  the  probate  judge,  of  the  amount  of  the 
verdict  and  such  costs  as  have  lawfully  accrued  in 
the  case  up  to  the  time  against  the  corporation,  the 
corporation  shall  be  entitled  to  take  possession  of, 
and  shall  hold,  the  property,  rights  or  interests  so 
appropriated,  for  the  uses  and  purposes  for  which  the 
appropriation  was  sought,  as  set  forth  in  the  petition, 
and  the  judge  shall  enter  of  record  an  order  to  that 
effect,  and  if  necessary,  proper  process  shall  be  issued 
to  place  the  corporation  in  possession  thereof.  [72 
V.  71,  i  10.] 

Sntry  of  payment  of  amount  of  verdict,  etc.  [Title.]  This  day 
came  the  plaintiff,  the  C,  R.  &  B.  Company,  a  corporation  under 
the  laws  of  Ohio  and  Kentucky,  by  its  attorney,  and  pays  into 
court  and  deposits  with  the  judge  of  this  court  the  aum'of  — " 
dollars,  the  amount  of  the  verdict  of  the  iury  herein  and  pars 
the  costs  of  this  action,  and  thereupon  it  is  considered  ordered 
and  adjudged  that  the  plaintiff,  the  C,  R.  &  B.  Companv,  be  en- 
titled to  the  possession  of  and  to  hold,  use  and  enjov.'the  real 
estate,  property,  rights  and  interests  of  the  defendants  and  each 
of  them  in  and  to  the  real  estate,  property  and  rights  appropri- 
ated herein  to  the  uses  of  plain  tiff  as  set  forth  in  the  petition  and 
described  as  follows:  [describe  it,]  and  a  writ  or  order  may  issue 

on  the  application  of  plaintiff  directed  to  the  sheriff  of 

county,  Ohio,  to  put  the  plaintiff  in  possession  of  said  premises. 
[To  all  of  which  the  defendants ,  excepts.] 

Order  of  distribution.    [  Title.]    This  proceeding  came  on  this 

day  to  be  heard  upon  the  application  of for  distribution  of 

the  deposit  of  S — —  made  by  the  plaintiff,  and  the  court  being 

fully  advised  in  the  premises,  find  that  there  is  due  to and 

upon  their  mortgage  described  in  their  answer  and  cross- . 

petition,  including  interest  thereon  at  five  per  cent,  per  annum 

from ,  189—,  to ,  189—,  the  date  of  tne  entry  hereof,  the 

sum  of  $- — ,  which  is  the  first  and  best  lien  upon  said  premises 

and  said  fund,  after  paying  the  assessment  to  the  city  of , 

and  the  court  further  find  that  there  is  due  to  the  city  of ,  for 

the  unpaid  assessment  on  all  the  premises  fronting  on street, 

the  sum  of  S ,  which  is  the  first  and  best  lien  upon  said 

premises  and  said  fund,  and  the  court  find  that  the  residue  of 
said  fund,  viz:  $ — — ,  belongs  to  the  defendant, .  It  is  there- 
fore considered  and  ordered  by  the  court,  that  the  clerk  of  this 

court  pay  out  of  said  fund  of  $ — — ,  1st.  To  the  city  of ,  or  its 

solicitors  the  sum  of  $— — .    2d.  Tq  the  defendants ,  and , 
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upon  their  cancelling  the  mortgage  held  by  them,  the  stim  of 
4^ ,  and  3d.  To ,  or  his  attorneys  of  record  therein,  the  res- 
idue of  said  fund,  vizj:  $— . 

After  such  deposit  the  title  passes,  and  no  refusal  on  the  part 
of  the  owner  or  protest  will  constitute  the  condemning  party  a 
trespasser,  4  O.  S.  685.  Rights  of  lessee  to  compensation  where 
a  municipal  corporation  did  not  take  possession  until  the  lease 
expired,  41  O.  S.  600. 

i  6434.  When  and  how  corporation  may  abandon  pro- 
ceeding. The  corporation  may  abandon  any  case  or 
proceeding  after  paying  into  the  court  the  amount  of 
the  defendant's  costs,  expenses,  and  attorney  fees,  as 
found  by  the  court.  If  the  corporation  fail  in  any 
case  to  make  payment  or  deposit,  as  provided  in  the 
preceding  section,  within  thirty  days  after  confirma- 
tion of  the  verdict,  tlie  probate  judge,  on  motion  of 
the  party  entitled  to  sucn  payment,  to  be  filed  within 
ten  days  after  the  expiration  of  said  thirty  days, 
shall  enter  an  order  directing  the  corporation  to  make 
such  payment  or  deposit  within  thirty  days  after  the 
date  of  such  order;  and  unless  such  corporation, 
within  said  thirty  days,  make  such  payment  or  de- 
posit, it  shall  be  held  and  considered  to  have  thereby 
abandoned  the  property,  rights  or  interests  so  appro- 
priated, and  all  claims  thereon  under  its  proceeding, 
and  the  judge  shall  issue  an  order  to  that  effect;  the 
judge  shall  also  enter  a  judgment  against  the  corpor- 
ation, and  in  favor  of  the  party  entitled  to  such  pay- 
ment, for  such  amount  of  expenses,  including  time 
spent,  and  attorney  fees  incurred  by  him  in  the  pro- 
ceeding, as  the  court,  upon  the  evidence  offered  in 
that  behalf,  deems  just  and  reasonable,  for  which 
execution  may  be  issued  against  the  corporation, 
and  the  directors  of  the  corporation,  individually, 
shall  be  liable  upon  such  judgment,  and  may  be 
made  parties  thereto  by  action.    [72  v.  71,  ?  10.] 

See  g  6414,  n. 

^  6436,  When  action  may  be  brought  for  costs  and 
expenses.  If  such  judgment  be  not  satisfied  within 
thirty  days  after  the  rendition  thereof,  or  if  the 
party  entitled  thereto  be  not  satisfied  with  the 
amount  thereof,  such  party  shall  have  a  right  [of 
action]  against  the  petitioner  for  his  expenses  afore- 
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said,  including  time  spent,  and  attorney  fees,  and 
also  for  his.  expenses,  including  reasonable  attorney 
fees,  incurred  m  prosecuting  such  action ;  but  the 
action  shall  bo  brought  within  six  months  after  the 
rendition  of  the  judgment  in  the  probate  court. 
[72v.71,?10.] 

J  6436.  New  trial.  Prooeedlngs  thereon.  Costs.  A 
new  trial  shall  be  granted  for  cause  onfy,  shall  take 
place  in  the  same  court  where  the  first  trial  was  had, 
and  shall  be  conducted  in  accordance  with  the  pro- 
visions of  this  chapter  for  the  first  trial,  so  far  as  they 
are  applicable ;  and  upon  the  granting  of  the  motion 
for  a  new  trial,  if  the  amount  of  the  first  verdict  has 
been  paid  into  court,  the  probate  judge  shall  retain 
the  same  until  the  final  termination  of  the  second 
trial;  but  if,  upon  the  new  trial,  the  verdict  of  the 
jury  exceed  the  amount  of  the  first  verdict,  the  cor- 
poration shall  pay  the  amount  of  the  first  verdict,  to- 
gether with  the  excess,  to  the  owner  of  the  property, 
and  if  the  verdict  upon  the  second  trial  be  less  than 
that  of  the  first,  the  probate  judge  shall  repay  to  the 
corporation  the  diflference.  If  a  new  trial  be  granted 
at  the  instance  of  the  owner  of  the  property,  and  the 
verdict  of  the  jury  be  the  same  or  less  in  amount 
than  that  first  rendered,  the  owner  shall  pay  the 
whole  costs  of  the  second  trial;  and  if  it  be  more 
than  that  first  rendered,  the  costs  of  the  second  trial 
shall  be  paid  by  the  corporation.    [69  v.  88,  'i  11.] 

J  6437.  Petition  in  error  may  be  filed  by  either  party 
in  common  pleas,  when.  When  corporation  may  enter  on 
land  notwithstanding.  Either  party  may  file  a  petition 
in  error  in  the  court  of  common  pleas  of  the  proper 
county,  within  thirty  days  from  the  rendition  of  the 
final  judgment  in  the  probate  court,  and  the  proceed-  ' 
ingsiri  error  shall  be  conducted  as  in  civil  actions; 
but  the  corporation  may,  on  the  rendition  of  the  final 
judgment  in  the  probate  court,  pay  into  said  court 
the  amount  of  the  judgment  for  compensation  and 
costs  therein  rendered,  and  proceed  to  enter  upon 
and  appropriate  the  property,  notwithstanding  the 
pendency  of  the  proceedings  m  error.  [69  v.  88, 1 12.] 

Limitation  of  thirty  days  applies  to  proceedings  by  or 
against  the  owner  and  need  not  oe  pleaded,  35  O.  S.  247;  see  19 
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O.  S.  279.  Limitation,  (15da>'8.  Act  ia52)  is  not  by  implication 
superseded  by  $  6723.  10  O.  S.  25.  Common  pleas  cau  not  ren- 
der final  judgment  on  error  from  probate  court,  35  0.  S.  24/. 
Under  g  6437-8  cause  may  be  retained  for  trial  and  final  judg- 
ment, 39  O.  S.  170.  Probate  judge  can  not  pending  proceedings 
in  error  retain  condemnation  money,  if  possession  has  been 
taken  by  company,  23  O.  S.  627.  Petition  in  error  can  not  be 
prosecuted  until  after  verdict  of  jury  and  judgment  under j  6432 
confirming  it  has  been  entered,  6  C.  C.  521.  The  judgment  pro- 
vided for  in  g  «432  is  the  final  judgment  referred  to  m  this  sec- 
tion, 4  C.  C.  49 ;  6  Id.  362.  Interest  from  time  possession  taken 
when  assesment  set  aside  and  new  one  awarded,  21 0.  S.  334.  See 
Beversal,  etc.,  g  6414 n. 

§  6438.  Proceedings  in  common  pleas  on  error.  Costi. 
If  the  court  of  common  pleas,  upon  the  hearing  of 
the  cause,  affirm  the  judgment  of  the  probate  court, 
all  the  costs  in  the  court  of  common  pleas  shall  be 
paid  by  the  plaintiff  in  error;  and  if  it  reverse  such 
judgment,  it  shall  retain  the  cause  for  trial  and  final 
judgment,  as  in  other  cases,  which  trial  shall  be  had 
at  the  term  of  reversal  of  the  judgment,  unless  for 
good  cause  shown  by  either  party  the  court  grant  a" 
continuance;  and  on  the  trial  of  the  cause  in  the 
court  of  common  pleas,  the  same  inquiry  shall  be 
made  as  to  the  interest  of  the  jurors,  and  the  same 
oath  shall  be  administered  to  the  jury  as  is  provided 
for  in  §  6425,  6427.     [W  v.  88,  §  13.] 

See  Eeverml,  etc.,  g  6414  n. 

^  6439.  School  lands,  how  appropriated.  When  a 
railroad  company,  incorporated  in  this  state,  has 
located  its  railroad  through  any  part  of  reserved  sec- 
tions twenty-nine  or  sixteen,  or  through  any  part  of 
sections  granted  by  congress  in  lieu  of  section  sixteen, 
for  school  purpo^s,  and  such  lands  remain  unsold, 
or  through  any  town  lot  or  parcel  of  ground  used  for 
or  devoted  to  school  purposes,  it  may  appropriate  so 
much  of  such  land  or  lots  ae  may  be  necessary  for 
the  purposes  aforesaid ;  and  service  of  the  summons 
mad^  on  such  trustees  or  school  officers  as  have  pos- 
session or  control  of  the  lands,  shall  have  the  same 
force  and  effect  as  service  in  any  other  case  on  owners 
of  land  sought  to  be  appropriated. '  The,  money  aris- 
ing from  such  appropriation  shall  be  disposed  of  by 
PTich  trustees  or  school  officers  in  accordance  with 
law.     [69  V.  88,  §  14.] 
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See  §  6448.  As  the  state  held  in  many  cases-as  a  trustee  sections 
!>9,  16  and  lands  granted  iu  lieu  of  section  10  fot  ministerial  and 
school  purposes,  express  authoritv  was  given  by  this  section  to 
appropriate  a  right  of  way  through  these  lands,  37  O.  S.  171. 

J  6440.  When  probate  Judge  interested,  proceedings  to 
1>e  commenced  In  common  pleas.  Special  term  of.  When 
the  probate  judge  is  interested,  either  as  stockholder, 
directqr  or  otherwise,  in  a  corporation  seeking  to  ap- 
propriate private  property  to  its  use,  or  if  before  filing 
the  petition,  it  is  made  to  appear  to  the  satisfaction 
of  a  judge  of  the  court  of  common  pleas  of  the  county 
wherein  the  action  is  sought  to  be  brought,  that  such 
probate  judge  is  interested  either  as  owner  or  other- 
wise in  the  property  sought  to  be  appropriated,  or 
by  reason  of  sickness,  absence  or  other  incapacity  is 
and  will  be  unable  to  preside  at  the  trial,  the  pro- 
ceedings authorized  by  this  chapter  may  be  com- 
menced" in  the  court  of  common  pleas  of  the  county ; 
and  in  that  case  the  proceedings  shall  conform  in  all 
respects,  bo  far  as  applicable,  to  the  provisions  of  this . 
chapter,  and  all  the  powers  conferred  and  duties  im- 
posed thereby  upon  the  probate  court  ahall  devolve 
upon  the  court  of  common  pleas;  and  said  court  may 
make  such  orders  and  direct  such  proceedings  to  be 
had  as  may  be  necessary  to  do  full  justice  between 
the  parties  according  to  the  true  spirit  and  intent  of 
this  chapter ;  and  after  final  judgment  the  corporation 
may,  on  depositing  the  aAount  of  the  judgment  and 
costs  assessed  in  said  court  with  the  clerk  thereof, 
be  entitled  to  enter  into  possession  of  the  property 
sought  to  be  appropriated.  In  case  such  court  is  not 
in  session  when  the  proceedings  are  commenced 
therein,  nor  on  the  day  fixed  for  \he  inquiry  and 
assessment  of  compensation,  a  special  term  thereof 
shall  be  held  in  the  same  manner  as  provided  in 
i  2239  of  said  statute.    [88  v.  281  ;  80  v.  218.1 

38  O.  S.  S2,  38. 

g  6441.  Court  to  appoint  attorney  for  party  absent  or 
under  disabUity .  When  a  party  in  interest  is  unknown, 
or  his  residence  is  unknown,  and  when  service  has 
been  made  by  publication,  and  the  party  has  not  ap- 
peared in  the  proceedings  by  agent  or  attorney,  or 
when  such  party  in  interest  is  under  any  leg^l  disa- 
bility, and  has  no  legal  guardian,  or  trustee,  within 
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the  county  where  the  action  is  brought,  the  court 
shall  appoint  some  competent  attorney  to  attend  up- 
on the  proceedings,  and  protect  the  rights  and  inter- 
ests of  such  party ;  and  the  court  shall  fix  the  amount 
of  the  fees  of  the  attorney  for  such  service,  wliicli 
shall  be  payable  out  of  any  money  paid  on  the  judg- 
ment rendered  in  such  case  for  property  appropriated. 
[69  V.  88,  i  16.] 

§  6442.  Conflicting  claims  not  to  be  passed  upon. 
When  there  are  diverse  or  conflicting  claims,  legal  or 
equitable,  to  the  real  estate,  or  any  interest,  therein, 
sought  to  be  appropriated  under  the  provisions  of 
this  chapter,  the  jury  or  court  shall  not  pass  upon  the 
same  in  the  proceedings  for  appropriation,  but  such 
claims  shall  be  reserved  for  adjudication  as  herein- 
after provided.     [69  v.  88,  §  18  ] 

Action  brought,  issue  joined,  neither  part v  being  in  posaes- 
sion  18  triable  oy  court  without  jury,  41  O:  S.  606;  and  either 

?arty  may  appeal  from  adverse  final  judgment  of  common  pleas, 
d. 

I  6443.  Conflicting  claims  adjudicated  in  commoiL 
pleas— petition  therefor — disposition  of  fund.  Upon  the 
payment  of  the  money  into  court  by  the  corporation, 
a  party  claiming  a  legal  or  equitable  interest  in  the 
property,  or  the  money  arising  therefrom  by  such  ap- 
propriation, mav  file  his  petition  in  the  court  of  com- 
mon pleas  of  the  proper  county,  making  the  other 
claimants  to  the  property  or  money  parties  thereto, 
setting  forth  the  facts  on  which  the  claim  is  founded, 
the  fact  of  the  appropriation  of  the  property,  the 
amount  of  money  so  paid  in  therefor,  and  such  other 
facts  as  are  prdper  to  enable  the  court  to  hear  and 
determine  the  matter  between  the  claimants ;  and  the 
court  shall  forthwith  appoint  some  master  of  the  court, 
or  other  suitable  person  selected  by  the  parties,  to 
hold  and  safely  keep  such  fund,  or  invest  the  same  in 
the  manner  the  court  shall  direct,  after  hearing  the 
parties;  and  such  fund  shall  thenceforth  represent 
the  land,  and  the  interests  therein,  and  be  subject  to 
the  control  of  the  court  having  jurisdiction  of  the  case, 
bv  orders  entered  in  the  action,  according  to  the  rights 
o!  the  parties  to  the  land  or  fund,  as  from  time  to  time 
the  court  may  determine.    [69  v.  88,  |  19.] 
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J  6444.  Suoh  prooeedimg  a*  civil  action.  Such  pro- 
ceeding in  the  court  of  common  pleas,  shall  be  con- 
sidered and  held  to  be  a  civil  action  ;  and  the  conflict- 
ing claims  of  parties  to  the  fund  aforesaid  shall  be 
determined  by  the  court,  or  by  a  jury  trial,  according 
as  the  claim  is  equitable  or  legal,  in  the  same  manner 
as  if  the  land  had  not  been  converted  into  money. 
[69  V.  88,  i  20.] 

J  6445.  UnflniBhed  road  bed  of  railroad  company  may 
be  condemned.  Proceedings  therein — answer  of  defendant 
company — service  by  publication.  Any  railroad  corpo- 
ration of  this  state  may  condemn  and  appropriate  to 
its  own  use  ihe  interest  and  easement  in  and  quiet 
title  to  any  unfinished  road  bed,  or  jjart  thereof,  lying 
within  the  state,  and  on  the  line  of  its  proposed  road, 
owned  or  claimed  by  any  other  railroad  company  or 
companies,  person  or  persons,  partnership  or  corpora- 
tion, when  such  road  bed,  or  part  thereof  has  re- 
mained, or  shall  hereafter  remam,  in  an  unfinished 
condition,  and  without  having  the  ties  and  iron 
placed,  and  continued  thereon  for  the  period  of  five 
years  or  more,  immediately  preceding  the  commence- 
ment of  proceedings  to  condemn  or  appropriate  the 
same  as  herein  authorized,  and  every  such  company 
or  companies,  person  or  persons,  partnership  or  cor- 
poration shall  be  made  a  party  defendant  to  such  pro- 
ceedings to  condemn  or  appropriate  the  same,  and 
shall  be  required  to  answer  therein  setting  forth  fully 
its  or  their  title  to  or  interest  in  such  road  bed,  or 
part  thereof  so  sought  to  be  appropriated  or  con- 
demned, if  any,  it  or  they  may  claim,  to  which  answer 
the  plaintiff  shall  plead  issuably,  unless  it  admit  the 
validity  of  the  defendants  claim ;  and  in  such  case  if 
such  defendant  be  a  non-resident  of  this  state,  or  a 
foreign  corporation,  service  of  summons  may  be  made 
by  publication  under  subdivision  3  of  §  5048  of  the 
Revised  statutes  of  Ohio,  and  that  the'terms  company 
or  companies,  as  used  in  this  chapter,  shall  be  held 
to  embrace  also  person  or  persons,  partnership  or  cor- 
poration as  used  in  this  section.     [79  v.  65.] 

This  last  amendment  was  passed  April  5, 1882,  and  took  effect 
May  5, 1882.  This  section  does  not  apply  to  ordinary  appropri- 
ations by  railroad  company,  4  C.  C.  193. 
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J  6446.  Judgment  and  costs  in  sucli  case— when  jury 
to  determine  amount  of  .compensation.  When  it  is  de* 
termined  by  the  court,  upon  issue  of  law,  or  by  the- 
jury  upon  issue  of  fact,  or  by  the  admission  of  the 
pleadings,  or  by  reason  of  failure  to  plead  that  any 
Buch  company  asserting  such  ownership  or  claim  is 
not  entitled  thereto,  judgment,  including  costs,  shall 
be  rendered  accordingly ;  but  when  it  in  like  manner 
is  determined  that  any  such  company  has  an  interest 
in  such  road-bed,  or  part  thereof,  so  sought  to  be  ap- 
propriated, the  jury  shall  determine  and  state  the 
amount  of  compensation  due  to  such  company,  ac- 
cording to  law,  on  account  of  the  appropriation  of 
such  interest.    [72  v.  71,  ?  9.] 

§  6447.  In  what  courts  such  proceedings  may  be  com. 
menced  and  how  conducted — case  may  be  taken  out  of  itt 
order :  proceedings  in  error — provisions  as  to  viewers  not 
to  apply — sworn  statement  of  president  of  intention  to 
complete  road — 25  per  cent,  of  cost  of  completion  to  bo 
expended  within  a  year — words  * 'road-bed''  include  wbat. 
Proceedings  under  this  act  may  be  commenced  in  the 
probate  court,  the  court  of  common  pleas  or  the  sup- 
erior court  of  any  county  in  this  State  in  which  such 
road-bed  or  part  thereof  so  sought  to  be  appropriated 
or  condenmed  may  be  situated ;  all  or  part  only  of 
such  road-bed,  within  this  State  may  be  included  in 
one  proceeding,  and  when,  such  proceeding  is  com- 
menced in  the  court  of  common  pleas  or  superior 
court,  the  same  proceeding  shall  be  had  as  is  prescribed 
in  this  chapter  for  the  conduct  of  the  same  in  the  pro- 
bate court,  so  far  as  the  same  may  be  applicable  to 
such  common  pleas  or  superior  court,  and  not  ex- 
cepted in  this  section,  and  the  case  shall,  on  motion, 
be  taken  out  of  its  order  by  the  court  or  by  any  re- 
viewing court  and  determined  without  anv  unneces- 
sary delay ;  and  proceedings  in  error  to  such  common 
pleas  or  superigr  courts,  may  be  commenced  directly 
m  the  supreme  court,  but  the  provisions  of  this  chap- 
ter as  to  viewers  shall  not  apply  to  appropriations 
authorized  by  such  sections,  and  w^hen  any  railroad 
corporation  shall  commence  proceedings  under  this 
act,  the  president  of  said  corporation  shall  make,  sub- 
scribe and  file  in  the  court  where  any  such  proceed- 
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Ing  is  had,  a  statement  under  oath,  declaring  that  it 
is  tlie  bcma  fide  intention  of  said  corporation  to  com- 
plete and  operate  a  railroad  on  the  road-bed  so  sought 
to  be  appropriated ;  and  if  said  corporation  shall  for 
a  period  of  one  year  after  it  shall  have  acqtiired  right 
to  occupy  the  road-bed,  fail  to  expend  in  and  about 
the  completion  of  a  railroad  thereon  a  sum  equal  to 
twenty -five  per  centum  of  the  total  cost  of  complet- 
ing the  same,  to  be  estimated  by  the  commissioner 
of  I'ailroads  and  telegraphs,  then  and  in  such  case  the. 
said  road-bed  shall  be  open  to  appropriation  and  con- 
Hie  mnation  under  this  act  by  any  other  railroad  cor- 
poration. The  words  road-bed  used  in  this  act  shall 
he  held  to  include  right  of  way,  depot  grounds  and 
other  easements  connected  therewith,  and  it  shall  be 
sufficient  in  the  petition  and  proceedings  under  this 
Act  to  designate  the  road-bed  as  the  road-bed  of  the 
railroad  corporation  by  which  the  route  of  the  road 
was  located  and  estabhshed  with  the  terminal  points 
'Within  which  appropriation  is  sought.  [79  v.  65.] 

This  last  amendment  was  passed  April  5, 1882,  and  took  affect 
:May  5,  1882. 

§  6448.  When  land  owners  or  Bohool  officers  may  notify 
corporation  to  institute  proceedings ;  petition  on  failure  of 
corporation  to  act.  When  a  corporation,  authorized  by 
law  to  make  appropriation  oi  private  property  or  the 
land  named  in  |  6439  of  this  chapter,  has  taken  pos- 
session of,  and  is  occupying  or  using  the  land  of  any 
person,  or  the  land  mentioned  in  said  |  6439  for  any 
purpose,  and  the  land  so  occupied  or  used  has  not 
heen  appropriated  and  paid  for  by  the  corporation,  or 
is  not  held  by  any  agreement  m  writing  with  the 
ow^ner  thereof,  or  the  trustees  or  school  officers,  hav- 
ing possession  or  control  of  the  lands  named  in  said 
§  6439,  such  owner  or  owners,  or  either  of  them,  or 
said  trustees  or  school  officers,  may  serve  notice,  in 
'writing,  upon  the  corporation  in  the  manner  pro- 
vided for  the  service  of  summons  against  a  corpora- 
tion, to  proceed  under  this  chapter  to  appropriate 
the  lands,  and  on  failure  of  such  corporation  for  ten 
<iays  so  to  proceed,  said  owner  or  o^vners,  or  said  trus- 
tees or  school  officers  may  file  a  petition  in  the  pro- 
bate court  of  the  proper  county  setting  forth  the  fact 
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of  such  use  or  occupation  by  the  corporation,  that  the 
corporation  has  no  right,  legal  or  equitable,  thereto, 
and  in  cases  of  reserved  sections  sixteen  (16)  and 
twenty- nine  (29),  or  any  part  of  sections  granted  by 
congress  in  lieu  of  section  16,  for  school  purposes, 
named  in  §  6439,  no  right,  legal  or  equitable  derived 
from  the  trustees  and  officers  named  therein,  that  the 
notice  provided  in  this  section  has  been  duly  served, 
that  the  time  of  limitation  under  the  notice  has 
'elapsed,  and  such  other  facts,  including  a  pertinent 
description  of  the  land  so  used  or  occupied,  as  may 
be  proper  to  a  full  understanding  of  the  facts.  Such 
owner  or  owners,  or  such  trustees  or  school  officers, 
intending  to  institute  said  proceeding,  may  demand, 
in  writing,  from  the  president  or  chief  officer  of  such 
corporation  a  specific  description  of  each  parcel  of 
land  so  used  or  occupied  without  appropriation  by  it, 
of  the  work,  if  any,  constructed  or  intended  to  be 
constructed  thereon,  and  the  use  to  which  the  same 
is  to  be  applied,  and  upon  failure  of  said  corporation 
for  ten  days  to  furnish  the  same,  as  fully  and  com- 
pletely as  would  be  reauired  of  it  in  proceeding  under 
I  6416,  the  fact  of  such  demand  and  failure  may  be 
alleged  in  the  petition  in  such  proceeding,  and  on  no- 
tice to  the  corporation  and  proof  thereof  being  made 
to  the  probate  judge  having  jurisdiction  of  such  ap- 
propriation, he  shall  restrain  said  corporation  from 
the  use  and  occupation  of  said  land  until  said  demand 
has  been  complied  with,  or  such  owner  or  owners,  or 
said  trustees  or  school  officers  may  cause  the  neces- 
sary surveys  to  be  made  therefor,  and  the  costs  thereof 
shall  be  taxed  to  said  corporation  in  said  proceeding. 
[80  V.  114.] 

Form  of  petition.    [Title,]    Plaintiff  says  that  he  is  the  owner 

of  the  following  describea  real  estate  situated  in county, 

Ohio,  to  wit:  [Describe  it;]  that  the  defendant  has  taken  pos- 
session of  and  is  using  said  land  and  the  same  has  not  been  ap- 
propriated or  paid  for  by  said  corporation  nor  is  the  same  held 
by  any  agreement  in  writing  with  plaintiff.    Plaintiff  says  that 

on  the day  of ,  189—,  he  caused  notice  to  be  served  on 

defendant  in  writing  notifying  it  to  proceed  under  the  statute 
to  appropriate  said  land  (a  copy  of  said  notice  is  hereto  attached 
and  made  part  hereof) ;  that  more  than  ten  days  have  elapsed 
since  the  service  of  said  notice  and  said  defendant  has  failed  to 

appropriate  said  lands  [or  plaintiff  says  that  on  the day  of 

he  demanded  from  said  corporation  a  description  of  the  land 

so  occupied  by  it  and  owned  by  him  as  required  by  law:  but 
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«aid  defendant  failed  to  furnish  such  description  though  more 
than  ten  days  have  elapsed  since  such  demandj  Plaintiff  prays 
that  such  steps  may  be  taken  as  are  authorizea  by  law  to  appro- 
priate said  land  to  the  use  of  said  corporation  and  to  compen- 
sate plaintiff  therefor  [and  that  said  corporation  may  be  restrained 
from  the  use  or  occupation  of  said  land  until  his  demand  for  a 
"description  thereof  be  complied  with.] 

Ab/es.— The  word  '♦  land  "  in  this  section  includes  the  interest  of 
the  owner  in  a  lot  in  the  street  upon  which  such  lot  is  situated, 
4  C.  C.  187.  Where  a  railway  company  occupies  a  public  highway 
for  its  track  without  appropriating  or  otherwise  acquiring  the 
right  to  do  so  an  owner  of  abutting  property  having  the  fee  in 
the  lands  covered  by  the  highway  may  proceed  under  this  sec- 
tion to  compel  the  company  to  appropriate  the  right  of  way  for 
its  road,  85  O.  S.  168.  The  owner  has  his  election  to  proceed 
under  §g  6448-6450  to  recover  the  compensation  and  damages  to 
which  he  is  entitled  under  the  constitution  or  by  action  for  the 
unlawful  entry  and  possession  to  recover  the  possession  and 
damages  for  use  and  occupation,  35  O.  S.  540.  Where  land  is  taken 
by  a  railway  company  for  a  right  of  way  and  its  road  built 
thereon  with  the  consent  of  the  owner  the  company  is  in  pos- 
session under  an  equitable  title  and  can  not  be  compelled  to  le- 
gally appropriate  the  land  under  this  section  although  no  price 
is  agreea  upon.  The  remedy  of  the  land  owner  is  by  suit  to 
recover  possession  which  is  a  chose  in  action  belonging  to  such 
owner  and  does  not  pass  to  a  subsequent  vendee  by  warranty 
deed  of  the  tract  of  land,  1  C.  C.  428. 

This  section  isrwia  violation  of  article  14  of  the  Constitution  of 
the  United  States,  5  C.  C.  207.  Under  this  section  one  of  the  ju- 
risdictional facts  to  be  a.verred  in  the  petition  and  proven  is  that 
the  corporation  "has  no  right  legal  or  equitable  m  the  premis- 
es," otherwise  the  court  has  no  jurisdiction  to  impanel  a  jurv  to 
assess  damages.  Id.  In  a  proceeding  under  sections  6448  and  6449 
by  the  owner  of  land  wrongfully  occupied  by  railway  company 
to  compel  it  to  appropriate  and  pay  for  the  land  the  measure  of 
<jompensation  is  the  value  of  the  land  at  the  time  it  is  assessed 
in  the  proceeding,  49  O.  S.  326.  In  a  proceeding  by  the  owners  to 
compel  a  corporation  to  appropriate  land,  the  filing  of  a  petition 
in  error  and  the  giving  of  an  undertaking  does  not  prevent  the 
court  from  enjoining  the  corporation  from  using  or  occupying 
the  premises  after  sixty  days  from  the  date  of  the  rendition  of  the 
judgment ;  but  in  such  case  the  court  has  no  jurisdiction  to  enioin 
before  the  expiration  of  the  sixty  days,  5  C.  C.  207, 219.  The  right 
to  compel  appropriation  is  not  barred  by  the  lapse  of  less  than 
twenty -one  years  from  the  time  of  such  occupation  by  the  com- 
pany. The  limitation  of  two  years  contained  in  §3283  applies 
only  to  incidental  injuries  and  does  not  include  the  remedy 
for  injuries  to  or  the  taking  of,  the  land  itself,  48  0.  S.  343.  Either 
party  is  entitled  to  a  jury  trial  on  an  issue  of  fact,  as  to  the 
ownership  of  the  land,  but  where  no  demand  is  made  the  ques- 
tion may  be  iheard  and  determined  by  the  court,  Id.  In  such 
proceeding  the  jurisdiction  of  the  probate  court  is  not  defeated 
by  a  denial  of  the  title  of  the  plaintiff.  Id.  See  generally  26  Bull 
25, 172,  212,  242. 

§6449.  Summons  in  such  case;  judgment  and  execu- 
tion.   A  summons  shall  issue,  and  be  served  upon  the 
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corporation,  and  thereafter  the  proceedings  in  said 
court  shall  be  conducted  to  final  judgment,  in  all  re- 
spects, as  provided  in  this  chapter ;  and  if  the  corpo- 
ration fail  to  pay  the  judgment  and  costs  awarded 
against  it  in  the  proceeding,  the  same  may  be  collected 
by  execution  as  in  other  cases;  but  this  section  shall 
not  be  construed  to  impair  or  lessen,  in  any  manner, 
the  right  the  owner  or  owners  or  the  trustees  or 
school  officers  named  in  §  6439  of  this  chapter  may 
have  to  proceed  against  the  corporation  as  in  all  other 
cases  of  the  unlawful  entry  upon  lands.  [80  v.  115; 
69  V.  88,  i  21.] 

See  5  C.  C.  214. 

§  6460.  When  corporation  may  he  enjoined  from  oo- 
cnpying  the  land.  If  execution  issued  as  provided  in 
the  last  section  be  returned  unsatisfied,  in  whole  or  m 
part,  with  the  indorsement  that  no  goods  or  chattels, 
lands  or  tenements,  can  be  found  whereon  to  levy, 
or  if  the  judgment  remain  unsatisfied  for  more  than 
sixty  days  from  the  rendition  thereof,  the  court  may, 
bv  injunction,  restrain  the  corporation  fromusingor 
occupying  the  lands  until  the  judgment  and  costs  are 
fully  paid.     [69  v.  88,  §  22.1 

An  injunction  issued  by  virtue  of  this  section  withoutthe 
giving  ot  an  undertaking  is  not  authorized  by  law,  5  C.  C.  207. 

§  6461.  Fees  of  witneggeg,  ofacera,  probate  judge— hov 
costs  taxed.  The  jurors  summoned,  and  attending  or 
serving,  in  accordance  with  the  provisions  of  this 
chapter,  shall  each  receive  the  same  fees  per  day  as 
are  provided  by  law  for  jurors  in  the  court  of  com- 
mon pleas,  and  also  five  cents  per  mile  for  each  mile 
of  the  distance  they  are  compelled  to  travel  in  the 
discharge  of  their  duties;  the  witnesses  shall  he  al- 
lowed the  same  fees  and  mileage  as  are  allowed  for 
attendance  at  the  court  of  common  pleas;  theshenff 
shall  be  entitled  to  such  fees  as  he  is  allowed  by  law 
for  similar  services  in  other  cases,  but  he  shall  not  he 
allowed  anything  in  the  way  of  poundage,  except  on 
money  made  on  execution ;  the  clerk  shall  be  entitled 
to  a  fee  of  one  dollar  and  fifty  cents  for  drawing,  and 
certifying  to  the  probate  judge,  the  list  of  jurors ;  the 
probate  judge  shall  be  allowed  to  enter  a  charge  of 
five  dollars  m  the  cost  bill  for  each  day  occupied  in 
the  trial  of  a  cause,  in  addition  to  his  other  fees  pro- 
vided bylaw ;  and  the  whole  costs  so  taxed  shall  he 
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adjudged  against  and  paid  by  the  corporation,  except 
as  provided  in  the  next  section.    [69  v.  88,  §  24.] 

i  6452.  When  oo»ts  may  be  apportioned.  A  corpora- 
tion, by  its  proper  officer,  agent,  or  attorney,  may,  at 
the  time  of  filing  the  petition  with  the  probate  judge, 
deposit  with  such  judge  such  sum  of  money,  for  each 
separate  parcel  of  i)roperty  as  it  deems  a  just  and 
equitable  compensation  for  the  property,  rights,  and 
interests  described  in  the  petition,  and  sought  to  be 
appropriated ;  and  when  the  final  verdict  of  the  jury 
as  to  any  parcel  of  property  does  not  exceed  the 
amount  so  deposited,  and  the  owner  has  refused, 
after  notice  of  such  deposit,  to  accept  the  same,  the 
whole  costs  of  the  proceeding  as  to  such  parcel  shall 
be  equally  divided  between  the  corporation  and  the 
owner  or  owners  of  the  property;  and  when, the  final 
verdict  as  to  any  parcel  or  parcels  exceeds,  and  as  to 
other  parcel  or  parcels  does  not  exceed,  the  amount 
deposited,  the  probate  judge  shall  apportion  the  costs 
in  such  manner  as  he  may  deem  equitable  and  just. 
[69  V.  88,  g  24.] 

§  6453.  To  what  proceedings  this  chapter  shall  ntit 
apply.  The  provisions  of  this  chapter  shall  not  apply 
to  proceedings  by  state,  county,  township,  district,  or 
municipal  authorities,  to  appropriate  private  prop- 
erty for  public  Uses,  or  for  roads  or  ditches;  and 
in  all  such  cases  it  shall  be  optional  with  such 
authorities  to  pay  the  judgment  rendered  against 
them  according  to  §  6432,  or  to  pay  the  costs  and  de- 
cline to  take  the  property  sought  to  be  appropriated. 
[69  v.  88,  i  24.] 

The  provisions  of  this  chapter  are  applicable  to  Avenue  com- 
panies 1 3822,  Bridge  companies  §3537,  Cemetery  Association 
J,  3573,  Mine  owner  for  outlet  g  297,  Hydraulic  companies  g  3563, 
Ohio  River  Bridge  Company  g  3542,  Pipe  Line  companies  g  3878, 
Railroad  companies  gg  3278,  3281,  3365,  Telegraph  companies 
gg  3456,  3460,  3468,  Turnpike  or  Plank  Road  companies  g  ai75, 
County  commissioners  for  turnpikes  g  4761. 
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CHAPTER  IX. 

CRIMINAL. 

^6464.    Concurrent  Jurisdletioii  Of  probate  court.    The 

probate  court  shall  have  concurrent  jurisdiction  with 
the  court  of  common  pleas  in  all  misdemeanors  and 
all  proceedings  to  prevent  crime  in  the  following  coun- 
ties: Adams,  Allen,  Ashland,  Ashtabula,  Athens, 
Belmont,  Brown,  Butler,  Carroll,  Clermont,  Clinton, 
Columbiana,  Coshocton,  Crawford,  Darke,  Defiance, 
Delaware,  Erie,  Fayette,  Gallia,  Geauga,  Greene, 
Guernsey,  Hancock,  Hardin,  Harrison,  Henry,  High- 
land, Hocking,  Holmes,  Huron,  Jackson^  Jefferson, 
Knox,  Lake  Lawrence,  Licking,  Logan,  Lorain,  Lucas, 
Madison,  Mahoning  Marion,  Medina,  Meigs,  Miami, 
Monroe,  Montgomery,  Morgan,  Morrow,  Muskingum, 
Noble,  Ottawa,  Paulding,  Perry,  Pickaway,  Pike,  Port- 
age, Preble,  Richland,  Ross,  Sandusky,  Scioto,  Seneca, 
Shelby,  Stark,  Summit,  Trumbull,  Tuscarawas,  Union, 
.V«n  Wert,  Warren,  Washington,  Wayne,  Williams, 
Wood  and  Wyandot.    [91  v.  68.] 

Misdemeanors  5  6795. 

J  e454a.  Transfer  to  probate  cojirt  of  criminal  buslneflS 
in  Cuyahoga  county.    Repealed,  Feb,  19, 1894.   [91  v,  34.] 

§  6455.  Progecution  to  be  by  information.  In  no 
prosecutions  for  crimes,  offenses,  and  misdemeanors, 
of  which  said  probate  court  shall  have  cognizance, 
shall  an  indictment  by  the  grand  jury  be  required, 
but  in  all  criminal  cases  brought  before  said  court,  the 
prosecuting  attorney  shall  immediately  file  with  said 
probate  court  an  information  setting  forth  briefly, 
but  distinctly,  in  plain  and  ordinary  language,  tne 
charges  against  the  accused  jjerson,  and  on  which 
charges  such  person  shall  be  tried. 

Under  the  code  of  criminal  procedure  the  accused  may  de- 
mur to  an  information  when  the  facts  stated  therein  do  not  con- 
stitute an  offense  punishable  by  the  laws  of  this  state,  32  0.  S. 
24. 

§  6466.  Information  Bliall  not  be  quashed  for  error  in 
original  examination.    It  shall  not  be  lawful  for  said 
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court  to  quash  any  information  fifed  try  the  prosecut- 
ing attorney,  becahse  of  any  defect  or  error  in  uie 
papers  or  proceeding  of  any  justice  of  the  peace,  or 
mayor,  before  whom  the  original  examination  in  the 
case  was  had ;  provided,  that  no  information  shall  be 
filed  by  any  such  prosecuting  attorney,  before  such 
judge,  for  any  offense  not  specified  in  the  transcript 
from  the  docket  of  such  justice  of  the  peace  or  mayor. 
[53  V.  137,§1.] 

J  6457.  Prosecntion  may  begin  in  probate  court.  The 
prosecuting  attorney  of  any  such  county  may  file  his 
information  originally  in  the  probate  court,  without 
a  preliminary  hearing  before  an  examining  court, 
upon  the  proper  affidavits  being  filed  therein,  and 
the  judge  shall  issue  his  warrant  for  the  arrest  of  the 
defendant,  who,  when  arrested,  shall  be  taken  before 
said  judge,  and  thereupon,  if  not  discharged,  be  rec- 
ognized to  appear  at  the  next  term  of  said  court,  or 
in  default  thereof  to  be  committed  to  the  jail  of  the 
proper  county.     [53  v.  137,  §  2.] 

Information.— The  state  of  Ohio, county,  ss :  Probate  conrt, 

—  term,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 

and :  I, ,  prosecuting  attorney  of  the  state  of  Ohio,  iii 

and  for  said  county  of ,  now  here  in  said  probate  court  ia 

and  for  said  county,  in  the  name,  by  the  authority,  and  on  be- 
half of  the  state  of  Ohio  [the  ijroper  aflBdavit  being  filed  herein, 

as  required  by  law],  information  give  that ,  on  the day 

of,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
■ — ,  in  the  county  and  etate  aforesaid,  did  [here  charge  the  of- 
feme),  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Ohio. 
,  Prosecuting  Attorney, county. 

J  6468.  Amendments.  Informations  may  be  amended 
at  any  time  before  or  during  trial,  on  such  terms  as 
said  probate  court  may  direct,  and  in  all  cases  when 
such  amendment  is  material,  the  defendant  may  elect 
to  continue  the  cause.    [55  v.  176,  §  3 ;  55  v.  186,  g  4] 

§  6459.  Charges  to  be  distinctly  read. .  In  all  cases 
in  which  said  probate  court  shall  have  criminal  juris- 
diction, when  the  -defendant  is  brought  before  said 
court  and  after  the  defendant  has  had  a  reasonable 
time  to  examine  the  charge  so  preferred  against  him, 
the  charge  shall  then  be  distinctly  read  to  him,  and 
he  shall  be  required  to  plead  thereto.    [83  v.  26.] 

?  6460.  Pleas.  The  defendant  may  plead— 1.  GuiU 
ty.    2.    Not  guilty.     3.    A  former  judgment  of  con- 
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viction  or  acquittaf  of  the  offense  charged,  which  may 
be  pleaded  either  with  or  without  the  plea  of  not 
guilty:     [55  V.  176,  §  5.] 
See  $  7244-7256. 

§  6461.  Pleas,  how  entered  and  withdrawn.  Every 
plea  shall  be  oral,  and  shall  be  entered  on  the  minutes 
of  the  court,  in  substantially  the  following  form:  If 
the  defendant  pleads  guilty,  the  defendant  pleads 
guilty  of  the  offense  charged  against  him ;  if  the  de- 
fendant pleads  not  guilty,  the  defendant  pleads  that 
he  is  not  guilty  of  the  offense  charged  against  him; 
if  he  pleads  a  former  conviction  or  acquittal  (as  the 
case  may  be),  the  defe.ndant  pleads  that  he  has  al- 
ready been  convicted  or  acquitted  (as  the  case  may 
be),  of  the  offense  charged  against  him,  by  the  judg- 
ment of  the  court ,  (naming  it),  at ,  (nam- 
ing the  place),  the  day  of ;  said  probate  court 

may,  at  any  time  before  judgment,  upon  a  plea  of 
guilty,  permit  it  to  be  withdrawn,  and  a  plea  of  not 
guilty  substituted.    [55  v.  176,  §  6,  7.] 

§  6462.  Flea  of  not  guilty — evidence.  A  plea  of  not 
guiltjr  shall  be  deemed  a  denial  of  every  material  al- 
legation in  the  information ;  and  all  matters  of  defense 
tending  to  establish  a  defense,  may  be  given  in  evi- 
dence under  the  plea  of  not  guilty.    [55  v.  176,  §  8.] 

^  6463.  If  defendant  refuse  tojplead.  If  the  defend- 
ant refuse  to  answer  the  information,  a  plea  of  not 
guilty  shall  be  entered.  [55  v.  176,  ?  9;  55  v.  186,  ?9.] 

§  6464.  Judge  to  try  if  jury  not  demanded.  Upon  a 
plea,  other  than  the  plea  of  guilty,  if  the  defendant 
do  not  demand  a  trial  by  jury,  the  judge  of  said  pro- 
bate court  shall  proceed  to  try  said  issue.  [55  v.  176, 
§10;  65  V.  186,  §9.] 

This  section  is  not  unconstitutional,  4  O.  S.57.  A  record  show- 
ing that  the  accused  did  not  demand  a  jury  sufficiently  shows 
a  waiver  of  the  trial  by  jury,  Id.  The  probate  court  before  the 
act  of  April  26, 1854,  had  no  power  to  impanel  a  jury  of  twelve  in 
a  criminal  case.  The  constitution  does  not  execute  itself  and  no 
power  can  be  derived  from  common  law,  4  O.  S.  489.  Accused 
Inaj;  waive  jury,  5  O.  S.  280. 

§  6465.  When  jury  may  he  demanded  and  trial  hy. 
Before  the  court  shall  have  received  any  testimony 
upon  the  trial,  the  defendant  may  demand  a  trial  by 
jury,  and  upon  such  trial,  the  jury  shall  be  subjectto 
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[       the  same  challenges  as  jurors  in  like  cases  are  now 
i       subject  to  in  the  court  of  common  pleas.    [55  v.  176, 
i  11.] 

i  .See  %  7267-7282 

I  6466.  How  jury  drawn  and  snmmoned.  The  jury 
for  the  trial  of  criminal  cases  in  the  probate  court, 

I  shall  be  drawn  as  for  the  court  of  common  pleas,  be- 
fore or  during  any  term  of  the  said  probate  court,  as 

i  the  said  probate'  court  may  order,  and  a  venire  for 
such  jury  to  attend  either  forthwith,  or  on  a  day 
named,  shall  be  issued  by  the  said  probate  court; 
which  venire  shall  be  served  and  returned  in  the  same 
manner  as  a  venire  from  the  court  of  common  pleas. 
172  V.  9,  ?  13.] 

g  6467.  Beoognlzances  and  trangoripts,  return  of— 
in  what  court  accused  must  appear.  All  recognizances 
which  shall  or  may  be  taken  by  any  justice  of  the 

j  peace  in  said  counties,  or  other  oflScers  in  said  coun- 
ties authorized  to  take  the  same,  and  all  transcripts 
oi  criminal  cases  within  the  jurisdiction  of  said  pro- 
bate court,  as  defined  by  law,  may  be  returned  either  . 
to  the  probate  court  or  the  court  of  common  pleas  of 
said  counties ;  and  the  same  shall  be  returned  to  one 
or  the  other  of  said  courts  forthwith  after  the  commit- 
ment of  the  person  charged  with  the  offense,  or  after 
the  taking  of  a  recognizance  for  his  appearance  be- 
fore one  or  the  other  of  said  courts ;  and  whichever 
of  said  courts  the  same  riaay  be  returned  to,  or  the  ac- 
cused may  by  the  terms  of  the  recognizance  be 
required  to  appear  in,  the  prosecuting  attorney  may, 
at  his  election,  proceed  in  either  of  said  courts  with 
the  prosecution,  and  the  accused  shall  be  bound  to 
appear  therein  and  answer  to  his  recognizance ;  and 
on  demand  by  the  prosecuting  attorney,  the  probate 
judge,  or  clerk  of  the  court  of  common  pleas,  shall 
certify  the  recognizance  and  all  other  papers  in  the 
case,  returned  to  his  court  by  the  justice  or  other 
officer,  to  the  court  in  which  the  prosecuting  attorney 
elects  to  proceed.    [55  v.  176,§  12.   76  v.  110,  g  14.] 

?  6468.  Monthly  terms.  In  the  exercise  of  criminal 
jurisdiction,  the  probate  judges  shall  be  considered 
as  holding  monthly  terms,  commencing  on  the  first 
Monday  of  each  month:  provided,  that  the  county 
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commissioners  in  any  county  where  such  court  has 
jurisdiction,  may,  by  order  entered  on  their  journal 
and  published  for  three  successive  weeks  in  some 
newspaper  printed  within  the  county,  fix  its  terms  at 
longer  intervals  and  in  like  manner  change  such 
order.    [55  v.  176,  §  13.] 

§  6469.  Effect  of  reoognizunce  and  when  accuBed  may 
be  tried.  If  any  justice  of  the  peace  or  other  officer  i 
authorized  to  examine  and  hold  to  bail  any  person, 
recognize  such  person  to  appear  forthwith  before  such 
court,  or  in  default  of  bail  commit  such  person,  and 
said  court  shall  have  adjourned  before  said  recogni- 
zance shall  have  been  entered  into  or  commitment 
made,  or  before  the  same  and  a  transcript  of  the  pro- 
ceedings shall  have  been  filed  in  said  probate  court, 
said  recognizance  or  commitment  shall  not  thereby 
become  void,  but  the  defendant  shall  be  made  to  an- 
swer at  the  next  term  of  said  court ;  and  if  said  jus- 
tice or  other  ofiicer  shall  recognize  or  commit  as  afore- 
said, any  person  to  appear  in  said  court  at  the  next 
term  thereof,  said  court  being  in  session  at  the  time 
said  recognizance  is  entered  into  or  commitment 
made  and  a  transcript  filed,  said  recognizance  or  com- 
mitment shall  not  thereby  become  void,  but  the  de- 
fendant, appearing  in  said  court,  may,  with  the  consent 
of  the  prosecuting  attorney,  be  tried  at  the  then 
present  term  of  said  court.    [55  v.  176,  g  14.] 

I  6470.  Compensation  of  judge :  feea  and  fines  to  be 
paid  into  county  treasury.  The  judges  of  said  {)ro- 
bate  courts  shall  be  paid  for  their  services  in  crim- 
inal cases  such  sums  as  the  commissioners  of  said 
counties  may  allow,  which  sums  shall  be  paid  out  of 
the  county  treasury  of  said  counties,  respectively, 
and  said  probate  judges  shall  not  receive  any  com- 
pensation by  way  of  fees  in  any  criminal  business  of 
which  they  have  jurisdiction ;  but  all  costs,  and  ail 
fines  by  said  probate  court  imposed,  including  the  fees 
of  the  judge,  shall  be  collected  in  the  same  manner 
as  fines  and  costs  are  now  collected  by  the  court  of 
common  pleas,  and  the  same  by  said  probate  judges 
shall  be  paid  into  the  county  treasury.  [55  v.  176  J 15.] 
g  6471.  Bail  for  costs  and  judgment  thereon.  The 
prosecuting  attorneys  may,  in  all  criminal  cases  pro- 
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Secuted  in  said  probate  court,  require  the  prosecuting 
witness  to  give  oail  for  costs,  and  in  all  cases  where 
the  defendant  or  defendants  are  acquitted,  the  court 
shall  render  judgment  against  said  prosiecuting  wit- 
ness and  his  or  her  bail,  unless  the  court  shall  be  of 
the  opinion  that  there  was  reasonable  cause  for  in- 
stituting the  prosecution.    [86  v.  172.] 

Posecuting  witness  can  not  be  held  unless  there  is  an  acquital, 
4  0.  S.  489. 

§  6472.  Provifliong  for  oommon  pleas  to  govern  in  pro- 
late court,  etc.  The  provisions  governing  criminal 
proceedings  in  the  court  of  common  pleas  shall,  so 
far  as  applicable,  govern  like  proceedings  in  the  pro- 
bate court. 

Evidence,  $  7283-7299. 

Trial,  $  7300-7303. 

Exceptions,  $7304-7308. 

Acquittal  without  trial,  g  7309-7311. 

Verdict  and  judgment,  etc.,  $  7312-7317. 

Sentence,  §  7318-7320.  Execution  of  sentence  suspended, 
$7321-7325.  Execution  of  sentence  for  misdemeanor,  $  7326- 
7^.    For  felony,  $  7330-7337.    Of  death  sentence,  'i  7338-7344. 

New  trials,  motions  in  arrest  and  error,  $  7350-7367. 


ARREST  OF  FUGITIVES  FROM  OTHER  STATES. 

§7166.  Arrest  of  fugltiveB  from  other  states.  When 
an  affidavit  is  filed  before  a  judge  of  a  court  of  com- 
mon pleas,  or  a  judge  of  probate  or  police  court,  or  a 
justice  of  the  peace,  setting  forth  that  a  person 
charged  with  the  commission  of  an  offense  against  the 
laws  of  any  other  state,  or  of  any  of  the  territories  of 
the  United  States,  and  which,  if  the  act  had  been 
committed  in  this  state,  would,  by  the  laws  thereof, 
have  been  a  crime,  is,  at  the  time  of  filing  such  affi- 
davit, within  the  county  where  the  same  is  filed,  such 
judge  or  justice  of  the  peace  shall  issue  his  warrant, 
directed  to  the  sheriff  or  any  constable  of  the  county, 
commanding  him  to  forthwith  arrest  and  bring  be- 
fore him  the  person  so  charged.     [66  v.  319,  §  211.] 

§7167.  May  De  committed  to  Jail.  When  a  person  is 
arrested  in  pursuance  of  the  preceding  section,  and 
brought  before  the  officer  who  issued  the  warrant,  the 
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officer  shall  hear  and  examine  such  charge,  and  upoa 
proof  by  him  adjudged  to  be  sufficient,  commit  such 
person  to  the  jail  of  the  county  in  which  such  exam- 
ination is  had  or  cause  him  to  be  delivered  to  a  suit- 
able person  to  be  removed  before  any  such  jadge  or 
justice  of  the  proper  county  in  which  to  take  such 
examination,  who  shall  take  the  same,  and  proceed 
as  if  the  warrant  had  been  issued  by  him.  [66  v.  319, 
§212.] 

§7168.  Notice  to  l>e  given  to  judge  or  mac^lstrate.  When 
a  person  is  committed  to  jail  by  a  judge  or  justice  of 
the  peace,  under  the  preceding  section,  such  judge 
or  justice  of  the  peace  shall  forthwith  give  notice,  by 
letter  or  otherwise,  to  the  sheriff  of  the  county  in 
which  such  offense  was  committed,  or  to  the  person 
injured  by  such  offense ;  and  no  person  so  committed 
shall  be  detained  longer  in  jail  than  is  necessary'  to 
allow  a  reasonable  time  to  the  persons  so  notified, 
after  they  receive  such  notice,  to  apply  for  and  obtain 
the  proper  requisition  for  the  person  so  committed. 
[66  V  319,  §213.] 


ARREST,  EXAMINATION,   BAIL,   ETC. 

§  7166.  Application  to  probate  Judge  of  prisoner  in  Jail 
for  dlBCharge.  When  any  person  is  committed  to 
jail,  charged  with  the  commission  of  an  offense,  and 
wishes  to  be  discharged  from  such  imprisonment,  the 
sheriff  or  jailer  shall  forthwith  give  to  the  probate 
judge,  clerk,  and  prosecuting  attorney  of  the  proper 
county,,  at  least  three  days*  notice  of  the  time  qf  hold- 
ing an  examining  court,  whose  duty  it  shall  be  to 
attend,  according  to  such  notice,  at  the  court-house; 
the  judge,  having  examined  the  witnesses,  including 
the  person  charged,  if  such  person  request  an  exam- 
ination, shall  discharge  the  accused,  if  he  find  there 
is  no  probable  cause  for  holding  him  to  answer,  but 
otherwise  he  shall  remit  him  to  bail,  or  remand  him 
to  jail;  and  the  judge  may  adjourn  the  examination 
from  day  to  day,  or  for  such  longer  period  as  he  may 
deem  necessary  for  the  furtherance  of   justice,  on 
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good  cause  shown  by  the  state  or  the  accused.    [06  v^ 
294,  H8.] 

This  section  does  not  apply  to  persons  committed  on  Indict- 
ment, 24  O.  S.  196. 

i  7166.  Proceedings  when  prisoner  Insane  or  Idiot,  if 
at  anytime  before  the  indictment  of  a  person  confined 
in  jail,  charged  with  an  offense,  notice  in  writing  be 
given  by  any  citizen  to  the  sheriff  or  jailer,  that 
such  person  was  insane  or  an  idiot  at  the  time  the 
offense  was  committed,  or  has  since  become  insane, 
the  sheriff  or  jailer  shall  forthwith  give  the  notices, 
and  an  examining  court  shall  be  hela,  as  provided  in 
the  preceding  section;  and  if  the  judge  find  that 
such  person  was  an  idiot,  when  he  committed  the 
offense,  or  was  then  and  stiTl  is  insane,  or  afterwards 
became  and  still  is  insane,  he  shall,  at  liis  discretion,, 
proceed  as  required  by  law  after  inquest  held. 
[71  v.  49,n;  72  V.  80,§1.] 

g  7167.  Prooeedings  when  prisoner  held  to  hail.  If  the 
examining  court  adjudge  that  the  prisoner  ought  ta 
be  held  to  bail,  it  shall  order  him  to  enter  into  a  re- 
cognizance, in  such  sum  and  with  such  sureties  as  it 
deems  sufficient,  conditioned  for  his  appearance  at  the 
next  term  of  the  court  which  has  cognizance  of  the 
offenbe,  and  in  default  thereof  he  shall  be  remanded 
to  jail ;  if  the  court  to  which  the  accused  is  recognized 
is  in  session,  the  recognizance  shall  require  him  to  ap- 
pear before  it  forthwith,  and  not  depart  without  leave ; 
m  all  cases  where  the  prisoner  is  remanded,  or  held 
to  bail,  the  court  shall  require  the  witnesses  against 
him  to  enter  into  recognizance  to  appear  at  the  proper 
court,  as  provided  in  this  title ;  on  taking  the  recog- 
nizance of  witnesses,  the  clerk  shall  enter  upon  the 
journal  the  title  of  the  case,  the  names  of  the  witnesses 
recognized,  the  amount  severally  fixed  as  to  each,  the 
sureties,  if  any,  and  the  time  when  such  witnesses  are 
required  to  appear ;  and  such  entry  shall  be  a  suffi- 
cient record  of  suqh  recognizance.    [69  v.  17,  g  49.] 

1 7168.  Dnty  of  court  when  prisoner  fails  to  give  secur-- 
Ity.  The  examining  court  shall,  if  the  prisoner  fail  to 
give  security,  order  the  clerk  to  enter  on  the  journal 
of  the  court  to  which  the  defendant  is  recognized  to 
appear,  in  what  sum  and  in  what  sureties  he  may  be 
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recognized;  and  at  any  time  thereafter,  upon  the  pris- 
oner giving  such  security,  any  judge  of  the  superior 
court,  court  of  common  pleas,  or  the  probate  judge, 
of  the  proper  county,  may  discharge  him.  [66  v.  295, 
260.] 

§  7169.  Proceedings  to  discliarge  prisoner  on  recogni- 
zance. When  a  person  charged  with  the  commission 
of  a  bailable  offense,  or  a  default  of  a  recognizance  to 
keep  the  peace,  is  confined  in  jail,  whether  committed 
by  warrant  under  the  hand  of  a  judge  or  magistrate, 
or  by  the  sheriff  or  coroner  under  a  warrant  upon 
indictment  found,  or  otherwise,  any  judge  of  the  su- 
preme court,  or  of  the  court  of  common  pleas  within 
his  district,  or  the  probate  judge  of  his  county,  may 
admit  such  person  to  bail*,  by  taking  his  recognizance 
in  such  sum  and  with  such  sureties  as  to  such  judge 
may  seem  proper,  conditioned  for  his  appearance  be- 
fore the  proper  court  to  answer  the  offense  wherewith 
he  is  charged;  and  for  taking  such  bail  the  judge 
may,  by  his  special  warrant,  under  his  hand,  require 
the  sheriff  or  jailor  to  bring  such  accused  before  him, 
at  the  court-house  of  the  proper  county,  at  such  time 
as  in  such  warrant  the  judge  may  dinct ;  but  in  fix- 
ing the  amount  of  bail  the  judge  shall  be  governed, 
in  the  amount  and  quality  of  bail  required,  by  the 
direction  of  the  court  of  common  pleas,  in  all  cases  in 
which  said  court  has  made  any  order  or  direction  in 
that  behalf.    [66  v.  295,  §  51.] 

During  the  term  at  which  an  indictment  charging  a  capitil 
offense  was  set  for  trial,  application  was  made  by  the  accused  for 
the  court  to  hear  testimony  to  show  that  the  offense  was  in  fact 
bailable:  Held,  that  the  application  was  properly  refused.  24  0.S. 
196.  The  warrant  for  bringing  the  prisoner  before  the  judge  is  not 
essential  for  his  jurisdiction ;  if  the  sheriff  voluntarily  produce 
the  prisoner,  the  whole  object  of  the  statute  is  accomplished.  3 
O.  S.  509.  No  transcript  need  accompany  a  recognizance  taken 
by  aiudge.  The  recognizance  itself  is  a  record,  and  a  full  one, 
if' it  IS  what  the  law  requires,  Id.  When,  and  before  whom,  bail 
was  to  be  given,  under  the  acts  of  February  10,  1831,  and  March 
7,  1831,  respectively  and  the  form  of  recognizance  in  such  cases, 
Id.  A  writing,  in  the  usual  form  of  a  recognizance,  held  not  to 
be  rendered  invalid  as  a  recognizance  by  the  fact  that  it  was 
signed  by  the  prisoner  and  his  sureties,  21 0.  S.  635. 

$7170.  Deposit  of  recognizance  and  discharge  of  pila- 
oner.  In  all  cases  when  a  judge  or  an  examining  court 
recognizes  a  priponer  under  the  provisions  of  this  title, 
he  shall  forthwith  deposit  with  the  clerk  of  the  propCT 
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prisoner.    [66  v.  295,  ?52.} 


court  the  recognizance  so  taken,  and  also  a  warrant, 
directed  to  the  jailer,  requiring  him  to  discharge  the 


TREATMENT  OF  INSANE  PRISONERS. 

J  7430.  When  convicts  insane  at  expiration  of  sentence. 
K  a  convict  be  insane  at  the  time  of  the  expiration  of 
his  sentence,  the  warden  shall  give  notice,  in  writing, 
to  the  prohate  judge  of  the  county  from  which  he  was 
sent,  of  the  fact  of  such  insanity,  and  such  judge  shall  * 
forthwith  issue  his  warrant  to  the  sheriff  of  such 
county,  commanding  him  to  remove  such  insane  con- 
vict, and  return  him  to  such  county ;  upon  receipt  of 
such  warrant  the  sheriff  shall  execute  the  same  forth- 
with, and  make  return  thereof  to  the  probate  judge 
by  whom  it  was  issued ;  and  thereupon  the  probate 
judge  shall  immediately  order  such  insane  person  to 
be  confined,  or  otherwise  disposed  of  and  provided  for, 
as  directed  by  law ;  and  the  sheriff  shall  receive  the 
same  compensation  as  for  transferring  a  prisoner  to 
the  penitentiary,  and  the  auditor  of  the  county  shall 
draw  an  order  upon  the  county  treasurer  for  the 
amonnt ;  if  any  probate  judge,  after  having  been  so 
notified  by  the  warden,  neglect  to  issue  his  warrant, 
as  herein  provided,  or  if  any  sheriff  neglect  to  remove 
such  insane  convict,  as  required  by  the  provisions  of 
this  section,  the  warden  shall  cause  such  insane  con- 
vict to  be  removed,  and  returned  to  the  county  from 
which  he  was  sent,  in  chaise  of  an  officer  of  the  pen- 
itentiary, or  some  other  suitable  person  ;  and  the  cost 
of  such  removal  shall  be  paid  out  of  the  county  treas- 
ury, upon  the  warrant  of  the  county  auditor.  [75  v. 
17,235.] 


UNKNOWN  BANKING  DEPOSITORS. 

g  7650—1.   Annual  report  to  probate  judge  of  unknown 
^finking  depositors  and  deposits.    Every  incorporated 
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bank  or  banking  association  located  in  this  state, 
whother  now  or  hereafter  incorporated  or  organized 
Tinder  the  laws  of  this  state,  or  of  the  United  States, 
and  every  conapany,  association  or  person,  who  shalT 
in  this  state  keep  an  office  or  other  place  of  business, 
and  engage  in  the  business  of  lending  money,  receiv- 
ing money  on  deposit,  buying  and  selling  bullion,  or 
bills  of  exchange,  notes,  bonds,  stocks,  or  other  evi- 
dence of  indebtedness,  with  a  view  to  profit,  shall, 
annually,  between  the  first  and  second  Mondays  of 
January,  make  out  and  return  to  the  probate  judge  of 
the  county  in  which  said  bank,  office,  or  other  place 
.  of  business  is  located,  under  oath  of  the  owner,  or 
principal  officer  or  manager  thereof,  a  true  and  com- 
plete statement,  setting  forth,  in  alphabetical  order, 
the  names  of  all  unknown  depositors  with  said  bank, 
company,  association  or  person,  together  with  the 
amount  due  to  every  such  unknown  depositor,  in- 
cluding accrued  interest  and  dividends.  [85  v.  65,  J 1.] 

§  7  650—2.  Who  are  to  be  deemed ' '  unknown  deposliozs." 
Every  corporation,  company,  association,  or  person, 
in  whose  name  a  deposit  or  any  money,  bullion,  bill 
of  exchange,  note,  stock,  bond  or  other  evidence  of 
indebtedness  has  been  made  with  any  bank,  company, 
association,  or  person,  designated  in  the  first  section 
hereof  shall  be  deemed  an  unknown  depositor  with- 
in the  meaning  of  this  act,  when  the  date  of  the  last 
bona  fide  item  of  debt  or  credit  to  the  account  of  such 
depositor  on  the  books  of  said  bank  shall  be  more 
than  seven  years  prior  to  the  time  fixed  by  the  first 
section  hereof  for  the  filing  of  said  statement  with  the 
probate  court  of  the  proper  county ;  provided,  that  in 
fixing  the  date  of  the  last  item  of  credit  to  the  account 
of  any  depositor,  reference  shall  not  be  had  to  any 
item  of  credit  for  interest  or  dividends  accrued  on 
such  deposit,  unless  the  game  shall  be  entered  upon 
a  pass-book,  presented  by  and  returned  to  the  deposi- 
tor, or  unless  the  depositor  be  a  minor.  [85  v.  65, 1 2.] 

§  7650—3.  Record  of  unclaimed  deposits  to  be  kept  by 
probate  judge.  The  probate  judge  of  each  county  shall 
on  or  before  the  third  Mondav  of  January,  annually. 
cause  to  be  recorded  in  a  book  kept  for  that  purpose, 
entitled  "record  of    unclaimed  deposits   in  banks, 
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county,  Ohio,"  and  which  shall  at  all  times  be 

open  to  public  inspection,  all  statements  returned  to 
him  for  the  preceding  year  under  the  provisions  of 
this  act,  and  said  probate  judge  shall  designate  in  said 
book  at  the  head  of  each  statement  recorded  therein,, 
the  name  of  the  bank,  company,  association  or  person 
by  whom  said  statement  is  returned.  The  original 
statement  returned  to  said  probate  judge  shall  be  kept 
on  file  and  preserved  in  his  office.    [85  v.  65,  §  3.] 

g  7650—4.  His  fees  for  malning  sucli  record;  how  paid. 
There  shall  be  allowed  and  paid  to  the  probate  judge 
of  each  county,  the  sum  of  eight  cents  per  hundred 
words,  for  all  statements  recorded  by  said  probate 
judge  under  the  provisions  of  this  act;  provided,  that 
the  cost  of  recording  the  names  and  amounts  due  to 
any  depositors,  by  whom  deposits  shall  be  made  as- 
aforesaid  after  the  passage  of  this  act,  and  who  shall 
thereafter  become  unknown  within  the  meaning  of 
this  act,  shall  be  paid  to  said  probate  judge  by  the 
bank,  company,  association,  or  person  designated  in 
section  one  hereof,  at  the  time  such  annual  statement 
is  returned,  and  shall  be  by  such  bank,  company, 
association,  or  person,  deducted  from  the  amount  due 
such  unknown  depositor.     [85  v.  65, § 4] 

g  7650—5.  Unknown  deposits  to  be  paid  into  county  treas- 
ury ;  when.  Whenever  any  corporation,  company,  as- 
sociation, or  person,  in  whose  name  any  deposit  is 
hereafter  made  with  any  bank,  company,  association, 
or  person  designated  in  section  one  hereof,  shall  be- 
come unknown  within  the  definition  and  meaning  of 
this  act,  the  amount  due  to  such  depositor  shall  be  by 
such  bank,  company,  association  or  person,  paid  to 
the  treasurer  of  the  county  in  which  such  bank, 
company  or  association  is  located,  and  shall  be  by 
said  treasurer  credited  to  the  general  fund  of  saidi 
county ;  provided,  that  such  deposit  shall  not  be  paid 
to  said  treasurer  until  after  the  expiration  of  eight 
years  from  the  date  of  the  first  statement,  in  which 
the  name  and  amount  due  such  unknown  depositor 
shall  be  returned  to  the  probate  judge  as  hereinbefore 
provided ;  and  the  bank,  corporation,  association  or 
person  so  making  such  payment  shall  thereby  be  re- 
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leased  from  any  claim,  demand  or  liability  to  pay  the 
same  or  any  part  thereof  to  the  depositor,  his  adminiS' 
trators,  executors  or  assigns.    [85  v.  65,  §  5.] 

§  7660—6.  How  imd  by  whom  Bach  deposits  may  be  re- 
claimed. If  at  any  time  thereafter  proof  is  made  to  the 
satisfaction  of  the  probate  court,  or  the  county  commis- 
sioners, of  the  right  of  any  person  or  persons,  by  in- 
heritance or  otherwise,  to  said  funds  or  any  part  of 
the  same,  or  paid  to  the  treasurer  under  the  provisions 
of  the  preceding  section,  said  court  or  commissioners 
shall  certify  the  same  to  the  county  auditor,  who  shall 
thereupon  draw  a  warrant  on  the  treasurer  of  the 
county  in  favor  of  such  claimant  or  claimants,  or  the 
legal  representatives  or  duly  authorized  agent  of  such 
claimant  or  claimants  for  the  sum  so  paid  into  the 
treasury:  provided,  if  any  such  person  or  persons 
become  aggrieved  by  the  decision,  finding  or  action  of 
the  probate  court  or  the  county  commissioners,  such 
person  or  persons  may  appeal  to  the  court  of  common 
pleas,  by  virtue  of  the  provisions  of  the  Revised 
Statutes  af  1883,  ?  896,  6407,  6408,  6409,  and  6410, 
respectively,  and  all  acts  amendatory  and  supplemen- 
tary thereto  and  said  sections  shall,  so  far  as  appli- 
cable, govern  proceedings  had  under  the  provisions 
of  this  act.     [85  V.  65,  §6.] 

^  7650—7.  Penalty  for  bank's  refusal  or  neglect  to  eom- 
pljf  with  this  act.  Every  bank,  company,  association, 
or  person  designated  in  section  one  of  this  act,  who 
shall  neglect  or  refuse  to  comply  with  the  provisions 
of  this  act,  shall  forfeit  and  pay  five  hundred  dollars 
for  every  such  oftense.     [85  v.  65,  §  7.] 

§  7660—8.  Recovery  and  disposition  of  penalties.  The 
penalty  imposed  by  this  act  shall  be  recovered  by 
action  in  tne  name  of  the  state  of  Ohio,  before  any 
court  of  competent  jurisdiction ;  and  all  penalties  in- 
curred under  this  act,  when  collected,  shall  be  paid  to 
the  treasurer  of  the  county  in  which  the  judgment  is 
recovered  for  the  same,  and  one-half  thereof  shall  be 
by  said  treasurer  credited  to  the  general  fund  of  said 
county,  and  one-half  thereof  shall  be  by  him  held  for 
the  use  of  the  state  of  Ohio.    [85  v.  65, 1 8.] 
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g  7660—9.  Wbo  may  sue ;  duty  of  prosecuting  attorney. 
The  action  provided  by  the  eighth  section  hereof,  for 
the  recovery  of  penalties  incurred  under  the  provis- 
ions of  this  act,  may  be  instituted  and  prosecuted  to 
Judgment  by  any  citizen  of  the  state  of  Ohio ;  and  it 
IS  hereby  made  the  duty  of  the  prosecuting  attorney 
of  such  county  to  institute  and  prosecute  such  action 
s^ainst  every  bank,  company,  association  or  person 
designated  in  the  first  section  hereof,  and  located  in 
said  county,  who  shall  fail  to  comply  with  the  pro- 
visions of  this  act.    [85  v.  65,  §  9.] 

See  gg  528  as  to  probate  judge  and  g  8817  as  to  reports  i-equired 
of  other  banks. 


HIGHWAYS. 


§8035—904.  When  county  commlsBionere  may  condemn 
material  for  road  purpoeee.  Whenever  the  board  of 
county  commissioners  of  any  county  of  this  state  are 
unable  to  purchase  of  or  contract  with  the  owner  or 
owners  of  atiy  gravel  bank  or  gravel  bed,  or  other  de- 
posit of  gravel,  or  the  owner  or  owners  of  any  stone, 
timber,  or  other  material  in  the  judgment  of  such 
board  of  county  commissioners  necessary  for  the  con- 
struction or  repair  of  any  road  or  highway  within  the 
said  county,  upon  fair  and  equitable  terms,  or  in  case 
the  owner  or  owners  refuse  to  sell  or  contract  with  the 
county  commissioners  of  anv  such  county  for  the  sale 
of  such  material.  On  such  board  of  county  commisr 
sioners  agreeing  to  allow  a  reasonable  [compensation] 
therefor,  then  such  board  of  county  commissioners 
are  authorized  and  hereby  empowered  to  condemn 
and  api^ropriate  for  public  use  said  material  in  such 
quantities  as  in  the  judgment  of  said  board  of  com- 
missioners the  public  needs  may  require,  allowing  the 
owners  therefor  a  just  and  equitable  compensation 
for  the  same.    [86  v.  338.] 

§  8035—305.  Findings  may  be  appealed  trom.  An  ap- 
peal from  the  amount  of  compensation  allowed  by 
any  such  board  of  county  commissioners,  forthe  pay- 
ment of  any  material  condemned  and  appropriated 
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as  aforesaid  for  public  use,  shall  be  allowed  to  the 
probate  court  of  the  county,  which  appeal  shall  be 
perfected  and  docketed  in  the  mode  prescribed  in 
sections  four  thousand  six  hundred  and  eighty-nine 
and  four  thousand  six  hundred  and  ninety  of  the  Re- 
vised Statutes  of  Ohio,  except  that  the  appellants 
shall  be  the  plaintiff  and  the  board  of  county  commiB- 
sioners  the  defendant.     [86  v.  338.] 

§8036—306.  Proceedings  in  probate  court.  Upon  such 
appeal,  the  probate  court  shall  confine  itself  to  the 
question  of  compensation  presented  by  it,  and  shall 
forthwith,  after  tlie  docketing  thereof,  cause  a  jury  of 
twelve  men  to  be  selected  and  returned  by  the  sher- 
iff and  clerk  of  the  county,  as  provided  by  law,  and 
shall  issue  a  venire  commanding  them  to  appear  m 
court  on  the  day  and  hour  named  in  the  venire, 
which  shall  not  be  later  than  ten  days  from  its  date, 
and  sworn  as  jurors  upon  the  trial  of  such  claim.  [86 
V.  338.] 

§8036-307.  How  noUce  given.  The  probate  court  shall 
cause  a  notice  to  be  served  upon  the  appellant  and 
upon  the  board  of  county  commissioners  to  attend  at 
the  time  and  place  designated  for  hearing  such  appeal, 
which  notice  shall  be  served  by  delivering  to  each 
person  named  therein  a  copy  thereof,  or  by  leaving 
such  copy  at  his  usual  place  of  residence,  and  if  any 
parties  are  non-residents  of  the  county,  and  have  an 
agent  or  attorney  therein,  service  on  such  agent  or 
attorney  shall  be  sufficient,  or  such  notice  may  be 
sent  to  another  county  for  service  upon  any  party  re- 
siding or  being  therein ;  and  if  the  appellant  is  a  non- 
resident, when  he  perfects  his  appeal,  he  shall  leave 
with  the  probate  judge  the  name  of  any  agent  or  at- 
torney in  the  county  upon  whom  service  of  such 
notice  may  be  made ;  and  if  he  fail  to  do  so  no  service 
upon  him  shall  be  necessary ;  and  service  upon  a 
gnardian  shall  be  sufficient  service  upon  his  ward; 
and  all  further  proceedings  upon  such  appeal,  relating 
to  challenges,  selection  of  talesmen,  oath  of  jurors 
and  conduct  of  the  trial  shall  be  the  same  as  is  pre- 
scribed in  sections  four  thousand  seven  hundred  and 
two  and  four  thousand  seven  hundred  and  three  of 
the  Revised  Statutes  of  Ohio,  in  so  far  as  such  pro- 
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ceedings  are  applicable  to  the  trial  of  the  appeal  herein 
provided  for.    [86  y,  338.] 


HOME  OF  THE  FRIENDLESS. 

§  (8071).  Home  of  the  MendlesB— Procedure  when  a  girl 
iB  brought  before  probate  court— Duty  of  probate  court— 
carlB  enUtled  to  trial  by  Jury.  Whenever  any  girl  above 
the  age  of  seven,  and  under  the  age  of  sixteen  years, 
shall  be  brought  by  any  constable  or  police  officer,  or 
other  inhabitant  of  the  county,  before  the  probate 
court  of  said  county,  upon  the  allegation  or  complaint 
that  said  girl  has  committed  any  offense  known  to 
the  laws  of  this  state,  punishable  bjr  fine,  or  by  fine 
and  imprisonment  other  than  imprisonment  in  the 
penitentiary,  or  that  'she  is  leading  an  idle,  vagrant, 
or  vicious  life,  or  has  been  found  without  a  home,  in 
a  state  of  want,  suffering,  abandonment,  or  beggary, 
it  shall  be  the  duty  of  said  probate  court  to  forthwith 
issue  an  order  in  writing,  addressed  to  the  father, 
mother,  or  guardian,  or  next  friend,  as  the  case  may  be, 
of  such  girl,  if  such  father,  mother,  guardian,  or  next 
friend  be  a  resident  of  or  within  said  countv,  requir- 
ing such  father,  mother,  guardian,  or  next  friend,  as 
the  case  may  be,  to  appear  before  said  court,  at  a  time 
and  place  therein  to  be  named,  to  show  cause,  if  any 
there  be,  why  said  girl  should  not  be  committed  to 
the  home  established  in  such  county  under  this  act, 
and  upon  the  appearance  of  said  party,  or  failure  to 
appear  at  the  time  and  place  named  in  such  order, 
said  court  shall  proceed  to  hear  such  party,  and  such 
testimony  as  shall  be  offered ;  and  should  it  appear  to 
the  satisfaction  of  said  court,  that  said  girl  is  a  suit- 
able subject  for  the  said  home,  said  court  may  commit 
said  girl  to  the  same,  and  for  that  purpose  the  said 
court  shall  issue  its  order  to  the  sheriff  of  the  county, 
or  to  some  suitable  person  to  be  named  in  such  order, 
commanding  him  to  take  charge  of  said  girl,  and  to 
-deliver  her  without  delay  to  the  superintendent  of 
«aid  home;  and  fees  therefor  shall  be  the  same  as  for 
similar  services  under  the  laws  now  in  force,  and  shall 
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be  paid  by  the  county  in  the  same  manner :  provided, 
that  nothing  in  this  act  shall  be  so  construed  as  to 
prevent  any  girl  arrested  for  crime  from  demanding 
a  trial  by  jury ;  and  when  any  such  demand  shall  be 
made  by  or  on  behalf  of  such  girl,  the  probate  court  ijs 
hereby  authorized,  after  an  examination  of  the  case, 
in  the  discretion  of  the  court,  to  discharge  such  girl, 
or  require  her  to  enter  into  recognizance  for  her  ap- 
pearance before  the  court  of  common  pleas,  as  justices 
of  the  peace  may  recognize  in  such  cases ;  and  in  de- 
fault of  recognizance,  sdch  probate  court  may  commit 
to  the  jail  as  justices  might  in  such  case  commit; 
and  the  probate  judge  shall  forward  to  the  clerk  of 
the  court  of  common  pleas  of  the  proper  county,  a 
transcript  of  the  proceedings  in  the  case  before  his 
court;  and  said  probate  court  may  recognize  witnesses 
as  justices  of  the  peace  could  in  such  case. 


INSANE  PERSONS — TREATMENT  OP. 

§  8092—2.  Confinement  of  insane  person  in  prison,  asy- 
lum, etc.  No  insane  person  shall  hereafter  be  kept  or 
confined  for  any  length  of  time  exceeding  forty-eight 
hours  in  any  jail  or  prison  in  this  state,  nor  shall 
they  be  kept  or  confined  in  any  asylum,  infirmary,  or 
other  place  of  detention,  or  public  charity,  unless 
regularly  committed  thereto  as  provided  by  law; 
and  it  is  hereby  made  the  duty  of  the  sheriff,'  super- 
intendent, or  other  principal  officer  of  the  institutions 
aforesaid,  to  report  all  such  cases  forthwith  to  the 
probate  judge  of  their  respective  counties,  as  soon  as 
the  facts  are  made  known  to  them. 

§8092—3.  Separate  apartments  for  Insane.  AH  persons 
legally  committed  as  insane  shall  be  provided  with 
suitable  rooms  or  apartments  especially  set  off  for 
the  insane,  and  no  sane  person  shall  be  permitted  to 
occupy  such  ropms  or  apartments,  except  the  officers 
or  employes  of  the  institution,  of  the  same  sex,  in 
the  discharge  of  their  duties. 

§8092—4.  Probate  Judge  may  send  patient  t6  dty  or 
county  inflmary,  etc.    In  all  cases  of  insanity,  where  the 
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probate  judge  in  his  examination  has  reason  to  believe 
It  a  first  attack  of  the  disease,  and  in  case  he  can  not  for 
any  cause  send  the  patient  to  a  regular  asylum  for  the 
insane,  he  shall  order  him  sent  to  the  city  or  county 
infirmary,  or  to  such  other  place  as  may  be  provided 
with  suitable  accommodations  adequate  to  c^rry  into 
effect  the  requirements  of  this  act,  and  shall  immedi- 
ately order  such  skilled  medical  treatment  and  proper 
attendance  as  he  may  deem  vital  for  the  patient,  and 
his  restoration  to  reason. 

§  8092—5.  Directors  of  inflrmarleB  to  provide  separate 
apartment— medical  treatment.  The  board  of  directors  of 
the  county  and  city  infirmaries  of  the  State  shaU  pro- 
vide separate  apartments  and  suitable  attendance  for 
all  patients  suffering  from  a  first  attack  of  insanity, 
and  they  shall  furnish  in  each  case  such  care  and  treat- 
ment as  may  be  prescribed  by  the  physician  in  charge, 
who  may  may  be  either  the  regular  physician  of  the 
infirmary  or  such  other  expert  practitioner  as  the 
probate  judge  may  select :  provided,  the  family  of 
such  insane  person  ma-y  choose  their  own  physician. 

§  8092—6.  Medical  report  to  be  made  to  probate  Judge. 
The  physician  in  charge  shall  report  the  condition  of 
each  patient  under  his  treatment  to  the  probate  judge 
monthly,  or  oftener  if  required,  giving  statement  of 
progress  toward  recovery,  and  such  other  informa- 
tion as  may  from  time  to  time  be  asked  or  demanded 
of  him,  but  nothing  in  this  act  shall  forbid  the  trans* 
far  of  any  patient  to  any  regular  insane  asylum  of  the 
State  at  any  time  whenever  such  transfer  can  be  ef- 
fected. 

g  8092—7.  Medical  Bervicee— how  paid.  The  probate 
judge  may  allow  for  services  of  the  physician  a  sum  not 
exceeding  two  dollars  for  each  visit,  which  amount 
and  all  other  expenses  for  the  care  of  patient  as 
herein  provided,  shall  when  approved  by  the  probate 
judge,  be  paid  out  of  the  poor  or  infirmary  fund  of 
the  city  or  county,  the  same  as  in  other  cases.  [81 
V.  102.] 

DIRECT  INHERITANCE  TAX. 

g  1.  Direct  inheritance  tax.  All  property  within  the 
Iprisdiction  of  this  state,  and  any  interest  therein, 
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whether  belonging  to  inhabitants  of  this  state  or  not> 
and  whether  tangible  or  intangible,  including  annu- 
ities, which  shall  pass  by  will  or  by  the  intestate  laws 
of  this  state,  or  by  deed,  grant,  sale  or  gift  made  or 
intended  to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor,  to  the  use  of  the  father^ 
mother,  husband,  wife,  brother,  sister,  niece,  nephew,, 
lineal  descendant,  adopted  child  or  person  recog- 
nized as  an  adopted  child  and  made  a  legal  heir 
under  the  provisions  of  section  4182  of  the  Be  vised 
Statutes  of  Ohio,  or  the  lineal  descendant  thereof,  the 
lineal  descendant  of  any  adopted  child,  the  wife  or 
widow  of  a  son,  the  husband  of  a  daughter  of  dece- 
dent, or  to  any  one  in  trust  for  such  person  or  persons, 
shall  be  liable  to  a  tax  as  follow,  to  wit :  When  the 
value  of  the  entire  property  of  such  decedent  ex- 
ceeds the  sum  of  twenty  thousand  dollars  and  does 
not  exceed  the  sum  of  fifty  thousand  dollars,  one  per 
cent. ;  when  it  exceeds  fifty  thousand  dollars  and  does 
not  exceed  one  hundred  thousand  dollars,  one  and 
one-half  per  cent. ;  when  it  exceeds  one  hundred 
thousand  dollars  and  does  not  exceed  two  hundred 
thousand  dollars,  two  per  cent. ;  when  it  exceeds  two 
hundred  thousand  dollars  and  does  not  exceed  three 
hundred  thousand  dollars,  three  per  cent. ;  when  it 
exceeds  three  hundred  thousand  dollars  and  does  not 
exceed  five  hundred  thousand  dollars,  three  and  one- 
half  per  cent. ;  when  it  exceeds  five  hundred  thous- 
and dollars  and  does  not  exceed  one  million  dollarSr 
four  per  cent. ;  and  when  it  exceeds  one  million  dol- 
lars, five  per  cent. ;  seventy-five  per  cent,  of  such  tax 
to  be  for  the  use  of  the  state,  and  twenty-five  per 
cent,  for  the  use  of  the  county  wherein  the  same  is 
collected ;  and  all  administrators,  executors  and  trus- 
tees, shall  be  liable  for  all  such  taxes,  with  lawful 
interest,  as  hereinafter  provided,  until  the  same  shall 
have  been  paid  as  hereinafter  directed.  Such  taxea 
shall  become  due  and  payable  immediately  upon  the 
death  of  the  decedent,  and  shall  at  once  become  a 
lien  upon  said  property.     [91  v.  166.] 

J  2.  Payment ;  proceedings  for  collection.  All  taxes  im* 
posed  by  this  act  shall  be  paid  into  the  county  treas- 
ury of  the  county  in  which  the  court  having  juris- 
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diction  6i  the  estate  or  recounts  is  situated,  by  the 
executors,  administrators  or  trustees,  or  other  persons 
charged  with  the  payment  thereof,  and  if  said  taxes 
are  not  paid  within  one  year  after  the  death  of  said 
decedent,  interest  at  the  rate  of  eight  per  centum  shall 
be  thereafter  charged  and  collected  thereon ;  and  if 
said  taxes  are  not  paid  at  the  expiration  of  eighteen 
months  after  the  death  of  said  decedent,  it  shall  be  the 
duty  of  the  prosecuting  attorney  of  the  county  where- 
in said  taxes  remain  unpaid,  toinstitute  the  necessary- 
proceedings  to  collect  the  same  in  the  court  of  com- 
mon pleas  of  such  county,  after  first  being  duly  noti- 
fied in  writing  by  the  probate  judge  of  said  county  of 
the  non-payment  of  such  taxes,  and  it  is  hereby  made 
the  duty  oi  the  probate  judge  to  give  such  notice  in 
writing  ;  but  if  said  taxes  are  paid  before  the  expira- 
tion of  one  year  after  the  death  of  said  decedent,  a 
discount  at  the  rate  of  one  per  cent,  per  month  for 
each  full  month  that  payment  shall  have  been  made 
prior  to  the  expiration  of  said  year,  shall  be  allowed 
on  the  amount  of  taxes  found  to  be  due  under  the 
provisions  of  this  act. 

g  3.  Deduction  or  collection  by  administrator,  executor 
or  tmstee.  Any  administrator,  executor  or  trustee 
haying  in  charge  or  trust  any  property  subject  to  such 
tax,  shall  deduct  the  tax  therefrom,  or  shall  collect 
the  tax  thereon  from  the  legatee  or  person  entitled  to 
said  property,  and  he  shall  not  deliver  any  specific 
legacy  or  property,  subject  to  said  tax,  to  any  person 
until  he  has  collected  the  tax  thereon. 

§  4.  Tax  upon  legacy  payable  out  of  real  estate.  When- 
ever any  legacies  subject  to  said  tax  shall  be  charged 
upon  or  payable  out  of  any  real  estate,  the  heir  or 
devisee,  before  paying  the  same,  shall  deduct  said  tax 
therefrom  and  pay  it  to  the  executor,  administrator 
or  trustee,  and  tne  same  shall  remain  a  lien  upon  said 
real  estate  until  it  is  paid ;  and  payment  thereof  shall 
»  be  enforced  by  the  executor,  administrator  or  trustee, 
in  the  same  manner  as  the  payment  of  the  legacy 
itself  could  be  enfored. 

§6.  Bale  of  property  fbr  payment.  All  administrators^ 
executor  and  trustees  shall  have  power  to  sell  so  much 
of  the  estate  of  the  deceased  as  will  enable  them  to 
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pay  said  tax,  in  the  same  manner  as  they  may  be  em- 
powered to  do  for  the  payment  of  his  debts. 

J  6.  Proceedings  after  flUng  of  inyentory.  Within  ten 
days  after  the  filing  of  the  inventory  of  every  estate 
subject  to  a  tax  under  the  provisions  of  this  act,  the 
judge  or  the  court  of  probate  in  which  such  inventoiy 
is  filed,  shall  make  and  deliver  to  the  county  auditor 
of  any  such  county,  a  copy  of  such  inventory,  with 
the  appraisal  of  said  estate ;  the  county  auditor  shall 
certify  the  value  of  said  estate  and  the  amount  o 
taxes  due  therefrom  to  the  county  treasurer,  who  shall 
collect  such  taxes  and  thereupon  place  twenty -five 
per  cent,  thereof  to  the  credit  of  the  county  expense 
fund  of  said  county,  and  pay  seventy-five  per  cent 
thereof  into  the  state  treasury,  to  tHe  creait  of  the 
general  revenue  fund,  at  the  time  of  making  his  semi- 
annual settlement. 

§7.  Information  to  be  fiimlBliedprol>ftte  Judge.  When- 
ever any  of  the  real  estate  of  a  decedent  shall  so  pass 
to  another  person  as  to  become  subject  to  said  tax, 
the  executor,  administrator  or  trustee  of  the  decedent 
shall  inform  the  probate  judge  thereof  within  six 
months  after  he  has  assumed  the  duties  of  his  trust, 
or  if  the  fact  is  not  known  to  him  within  that  time, 
then  within  one  month  from  the  time  that  it  does 
become  so  known  to  him. 

g  8.  Refundment.  Whenever  for  any  reason  the  de- 
visee, legatee  or  heir  who  has  paid  any  such  tax  shall 
refund  any  portion  of  the  property  on  which  it  was 
paid,  or  it  shall  be  judicially  determined  that  the 
whole  or  any  part  of  such  tax  ought  not  to  have  been 
paid,  said  tax,  or  the  due  proportional  part  of  said 
tax,  shall  be  paid  back  to  him  by  the  executor,  ad- 
ministrator or  trustee. 

§  9.  Valuation  of  property  subject  to  tax;  few  ofi9- 
paiaers.  The  value  of  such  property  as  may  be  subject 
to  said  tax  shall  be  its  actual  market  value  as  found, 
by  the  court  of  probate;  but  the  state,  through  the 
prosecuting  attorney  of  the  proper  county,  or  any  per- 
son interested  in  the  succession  of  [to]  said  property, 
may  apply  to  the  court  of  probate  having  jurisdiction 
of  the  estate ;  and  on  such  application  the  court  shall 
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appoint  three  disinterested  persons,  who,  being  first 
sworn,  shall  view  and  appraise  such  property  at  its 
actual  market  value  for  the  purposes  of  said  tax,  and 
shall  make  return  thereof  to  said  court,  which  return 
may  be  accepted  by  said  court  in  the  same  manner 
as  the  original  inventory  of  such  estate  is  accepted, 
and  if  so  accepted  it  shall  be  binding  upon  the  person 
by  whom  this  tax  is  to  be  paid,  and  upon  the  state. 
The  fees  of  the  appraisers  shall  be  fixed  by  the  judge 
of  probate  and  paid  out  of  the  county  treasury  upon 
the  warrant  of  the  county  auditor.  In  case  of  an 
annuity  or  life  estate,  the  value  thereof  shall  be  de- 
termined by  the  so-called  actuaries'  combined  experi- 
ence tables  and  five  per  centum  compound  interest. 

g  10.  JorlBdiction  of  probate  court;  prosecuting  attor- 
ney to  represent  state.  The  court  of  probate,!  having 
either  principal  or  auxiliary  jurisdiction  of  the  settle- 
ment of  the  estate  of  the  decedent,  shall  have  juris- 
diction to  hear  and  determine  all  questions  in  relation 
to  said  tax  that  may  arise,  affecting  any  devise,  legacy 
or  inheritance  under  this  act,  subject  to  appeal  as  in 
other  cases,  and  the  prosecuting  attorney  snail  repre- 
sent the  interests  of  the  state  in  any  such  proceed- 
ings. 

f  1 1.  Semi-annual  statements  of  probate  JutlBe ;  record 
ofcaaes  and  proceedings.  The  judge  of  each  probate 
court  shall,  as  often  as  once  in  six  months,  render  to 
the  county  auditor  a  statement  of  the  property  within 
the  jurisaiction  of  his  court  that  has  become  subject 
to  said  tax  during  such  period,  the  number  and 
amount  of  such  taxes  as  will  accrue  during  the  next 
six  months,  'so  far  as  the  same  can  be  determined 
from  the  probate  records,  and  the  number  and  amount 
of  such  taxes  are  as  due  and  unpaid,  and  each  pro- 
bate judge  shall  keep  a  separate  record,  in  a  book  to 
be  provided  for  that  purpose,  of  all  cases  and  pro- 
ceeoings  arising  under  the  provisions  of  this  act. 

g  12.  Fees  of  officers ;  costs  chargeable  to  state.  The 
fees  of  all  officers  having  duties  to  perform  under  the 

grovisions  of  this  act,  shall  be  paid  by  the  county 
■om  the  county  expense  fund  thereof,  and  shall  be 
the  sajme  as  now  allowed  by  law  for  similar  services. 
In  the  calculation  of  amounts  due  iixe  state,  seventy- 
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&ve  per  cent,  of  the  cost  of  collection,  and  other  nec- 
essary and  legitimate  expenses  incurred  by  the  county 
in  the  collection  of  sucq  taxes,  shall  be  charged  to 
the  state  and  deducted  from  the  amount  of  taxes  to 
be  paid  into  the  state  treasury. 

§  13.  Acceptance  or  allowance  of  final  settlement  con- 
tingent upon  payment.  No  final  settlement  of  the  ac- 
count of  any  executor,  administrator  or  trustee  shall 
be  accepted  or  allowed  by  the  court  of  probate  unless 
it  shall  show,  and  the  judge  of  said  court  shall  find, 
that  all  taxes  imposed  by  the  provisions  of  this  act 
upon  any  property  or  interest  therein  belonging  to 
the  estate  to  be  settled  by  said  account  shall  have 
been  paid;  and  the  receipt  of  the  county  treasurer 
shall  be  the  proper  voucher  for  such  payment 
This  act  was  passed  and  took  effect  April  20, 1894. 

COLLATERAL   INHERITANCE  TAX. 

§  1.  Collateral  inheritance  tax.  Tb&t  all  property  within 
the  jurisdiction  of  this  state,  and  any  interest  therein, 
whether  belonging  to  inhabitants  of  this  state  or  not, 
and  whether  tangible  or  intangible,  which  shall  pass 
by  will  or  by  the  intestate  laws  of  this  state,  or  by 
deed,  grant,  sale  or  gift  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the  death  of 
the  grantor,  to  any  person  in  trust  or  otherwise,  other 
thanL  oo  or  for  the  use  of  the  father,  mother,  husband, 
wife,  brother,  sister,  niece,  nephew,  lineal  descendant, 
adopted  child,  or  person  recognized  as  an  adopted 
child  and  made  a  legal  heir  under  the  provisions  of 
section  4182  of  the  Revised  Statutes  of  Ohio,  or  the 
lineal  descendant  thereof,  or  the  lineal  descendant  of 
any  adopted  child,  the  wife  or  widow  of  a  son,  the 
husband  of  the  daughter  of  a  decedent,  shall  be  liable 
to  a  tax  of  five  per  centum  of  its  value,  above  the  sum 
of  two  hundred  dollars,  seventy-five  per  centum  of 
fiuch  tax  to  be  for  the  use  of  the  state,  and  twenty-five 
per  centum  for  the  use  of  the  county  wherein  the 
eame  is  collected ;  and  all  administrators,  executors 
and  trustees,  and  any  such  grantee  under  a  convey- 
ance made  during  the  grantor's  life,  shall  be  Uable  for 
all  such  taxes,  with  lawful  interest  as  hereinafter  pro- 
vided, until  the  same  shall  have  been  paid  as  herein- 
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-after  directed.  Such  taxes  shall  become  due  and 
payable  immediately  upon  the  death  of  the  decedent, 
and  shall  at  once  become  a  lien  upon  said  property, 
.and  be  and  remain  a  lien  until  paid.*   [91  v.  169. J 

§  2.  AmiratBal  and  deduction  'of  property  not  liable. 
When  any  person  shall  bequeath  or  devise  any  prop- 
erty to  or  for  the  use  of  father,  mother,  husband,  wife, 
brother,  sister,  niece,  nephew,  lineal  descendant  and 
adopted  child,  the  lineal  descendant  of  any  adopted ' 
-child,  the  wife  or  widow  of  a  son,  or  the  husband  of  a 
•daughter,  during  life  or  for  a  term  of  years,  and  the 
remainder  to  a  collateral  heir,  or  to  a  stranger  to  the 
blood,  the  value  of  the  prior  estate  shall,  within  sixty 
days  after  the  death  ot  the  testator,  be  appraised  in 
the  manner  hereinafter  provided,  and  deducted,  to- 
gether with  the  sum  of  two  hundi'ed  dollars,  from  the 
appraised  value  of  such  property.    [91  v.  169.] 

g  3.  Ezceee  over  reasonable  compensation  to  executor, 
tnzBtee  or  residuary  legatee  liable  to  tax.  Whenever  a 
-decedent  appoints  one  or  more  executors  or  trustees, 
and  in  lieu  of  their  allowance  makes  a  bequest  or  de- 
vise of  property  to  them  which  would  otnerwise  be 
liable  to  said  tax,  or  appoints  them  his  residuary  leg- 
atees, and  said  bequests,  devises,  or  residuary  legacies 
exceed  what  would  be  a  reasonable  compensation  for 
their  services,  such  excess  shall  be  liable  to  such  tax, 
and  the  court  of  probate  having  jurisdiption  of  their 
accounts  shall  fix  such  compensation. 

§4.  Payment;  proceedings  or  collection.  All  taxes 
imposed  by  this  act  shall  be  paid  into  the  county 
treasury  of  the  county  in  which  the  court  having 
jurisdiction  of  the  estate  or  accounts  is  situated,  by 
the  executors,  administrators  or  trustees,  or  other  per- 
sons charged  with  the  payment  thereof,  and  if  said 
taxes  are  not  paid  within  one  year  after  the  death  of 
said  decedent,  interest  at  the  rate  of  eight  per  centum 
shall  be  thereafter  charged  and  collected  thereon,  and 
if  said  taxes  are  not  paid  at  the  expiration  of  eight- 
een months  after  the  death  of  said  decedent,  it  shall 
be  the  duty  of  the  prosecuting  attorney  of  the  county 
wherein  said  taxes  remain  unpaid,  to  institute  the 
necessary  proceedings  to  collect  the  same  in  the  court 
of  common  pleas  of  suchjcounty,  after  first  being  duly 
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notified  in  writing  by  the  probate  judge  of  siaid  county 
of  the  non-payment  of  such  taxes,  and  it  is  here- 
by made  the  duty  of  the  probate  judge  to-  give 
such  notice  in  writing ;  but  if  said  taxes  are  paid  be- 
fore the  expiration  of  one  year  after  the  death  of  said 
decedent,  a  discount  at  the  rate  of  one  per  centum 
per  month  for  each  full  month  that  payment  shall 
nave  been  made  prior  to  the  expiration  of  said  year, 
shall  be  allowed  on  the  amount  of  taxes  found  to  be 
due  under  the  provisions  of  this  act.    [91  v.  169.] 

§  6.  Deduction  or  collection  of  tax  by  administrator,  ez* 
ecutor  or  trustee.  Any  administrator,  executor,  or 
trustee,  having  in  charge  or  trust  any  property  sub- 
ject to  such  tax,  shall  deduct  the  tax  therefrom,  or 
shall  collect  the  tax  thereon  from  the  legatee  or  pei^ 
son  entitled  to  said  property,  and  he  shall  not  deliver 
any  specific  legacy  or  property  subject  to  said  tax  to 
any  person  until   he  has  collected  the  tax  thereon. 

§  6.  Deduction  and  payment  of  tax  upon  legacy  payable 
out  of  real  estate— enforcement  of  payment.  Whenever 
any  legacies  subject  to  said  tax  shall  be  charged  upon 
or  payable  out  of  any  real  estate,  the  heir  or  devisee,  be- 
fore paying  the  same,  shall  deduct  said  tax  therefrom 
and  pay  it  to  the  executor,  administrator,  or  trustee, 
and  the  same  shall  remain  a  charge  upon  said  real 
estate  until  it  is  paid ;  and  payment  thereof  shall  be 
enforced  by  the  executor,  administrator,  or  trustee, 
in  the  same  manner  as  the  payment  of  the  legacy 
itself  could  be  enforced. 

§  7.  Retention  or  collection  of  tax  upon  legacy  given  for 
limited  period.  If  any  such  legacy  be  given  in  money 
to  any  person  for  a  limited  period,  such  administrar 
tor,  executor  or  trustee  shall  retain  the  tax  on  the 
whole  amount ;  but  if  it  be  not  im  money,  he  shall 
make  an  application  to  the  court  having  jurisdiction 
of  his  accounts  to  make  an  apportionment,  if  the  case 
require  it,  of  the  sum  to  be  paid  into  his  hands  by 
such  legatee  on  account  of  said  tax  and  for  such 
further  order  as  the  case  may  require. 

§  8.  Sale  of  property  for  pasonent  of  tax.  All  adminis- 
trators, executors  and  trustees  shall  have  power  to  aell 
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80  much  of  the  estate  of  the  deceased  as  will  enahle 
thera  to  pay  said  tax  in  the  same  manner  as  they  may 
be  empowered  to  do  for  the  payment  of  his  debts. 

1 9.  Proceedlagi  after  flUng  of  Inventory.  Within  ten 
days  after  the  filing  of  the  inventory  of  evfery  such 
estate,  any  part  of  which  may  be  subject  to  a  tax 
under  the  provisions  of  this  act,  the  judge  or  the  court 
of  probate  in  which  such  inventory  is  filed,  shall 
make  and  deliver  to  the  county  auditor  of  any  such 
county,  a  copy  of  such  inventory ;  or,  if  the  same  can 
be  conveniently  separated,  a  copy  of  such  part  of 
such  estate,  with  the  appraisal  thereof ;  the  county 
auditor  shall  certify  the  value  of  said  estate,  subject 
to  taxation  hereunder  and  the  amount  of  taxes  due 
therefrom,  to  the  county  treasurer,  who  shall  collect 
such  taxes,  and  thereupon  place  twenty-five  per  cen- 
tum thereof  to  the  credit  of  the  county  'expense  fund 
of  said  county,  and  pay  seventy  •  five  per  centum 
thereof  into  the  state  treasury,  to  the  credit  of  the 
general  revenue  fund,  at  the  time  of  making  his  semi- 
annual settlement.    [91  v.  169.] 

§  10.  Information  to  be  fomislied  probate  Judge  by  ex- 
ecutor, administrator  or  trustee.  Whenever  any  of  the 
real  estate  of  a  decedent  shall  so  pass  to  another  per- 
son as  to  become  subject  to  said  tax,  the  executor, 
administrator  or  trustee  of  the  decedent  shall  inform 
the  probate  judge  thereof  within  six  months  after  he 
has  assumed  the  duties  of  his  trust,  or  if  the  fact  is 
not  known  to  him  within  that  time,  then  within  one 
month  from  the  time  that  it  does  become  so  known  to 
him. 

§11.  Eefiindmentoftax.  Whenever  for  any  reason 
the  devisee,  legatee,  or  heir  who  has  paid  any  such 
tax  shall  refund  any  portion  of  the  property  on  which 
it  was  paid,  or  it  shall  be  judicially  determined  that 
the  whole  or  any  [part  of]  such  tax  ought  not  to  have 
been  paid,  said  tax,  or  the  due  proportional  part  of 
said  tax,  shall  be  paid  back  to  him  by  the  executor, 
administrator  or  trustee. 

§  12.  Valuation  of  property  subject  to  tax-fioes  of  ap- 
praisers. The  va,lue  of  such  property  as  may  be  subject 
to  said  tax  shall  be  its  actual  market  value  as  found 
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by  the  court  of  probate ;  but  the  state,  through  the- 
'prosecuting  attorney  of  the  proper  county,  6t  any 
person  interested  in  the  succession  to  said  property, 
may  apply  to  the  court  of  probate  having  jurisdiction 
of  the  estate  ;  and  on  such  application  the  court  shall 
appoint  three  disinterested  j>ersons,  who,  being  first 
sworn,  shall  view  and  appraise  such  property  at  its 
actual  market  value  for  tne  purposes  of  said  tax,  and 
shall  make  return  thereof  to  said  court,  which  return 
may  be  accepted  by  said  court  in  the  same  manner 
as  the  original  inventory  of  such  estate  is  accepted 
and  if  so  accepted  it  shall  be  binding  upon  the  person 
by  whom  this  tax  is  to  be  paid,  and  upon  the  state^ 
The  fees  of  the  appraisers  shall  be  fixed  by  the  jndg^ 
of  probate  and  paid  out  of  the  county  treasurv  upon 
the  warrant  of  the  county  auditor,  in  case  of  an  an- 
nuity or  life  estate,  the  value  thereof  shall  be  deter- 
mined by  the  so-called  actuaries*  combined  experience 
tables  and  five  per  centum  compound  interest. 

§13.  Jurisdiction  of  probate  court  —  prosecuting  at* 
tomey  to  represent  state.  The  court  of  probate,  hav-^ 
ing  either  principal  or  auxiliary  jurisdiction  of  the 
settlement  of  the  estate  of  the  decedent,  shall  have 
jurisdiction  to  hear  and  determine  all  (juestions  in  re- 
lation to  said  tax  that  may  arise,  afiectmg  any  devise,, 
legacy,  or  inheritance  under  this  act,  subject  to  ap- 
peal as  in  other  cases,  and  the  prosecuting  attornev 
shall  represent  the  interests  of  the  state  in  any  sucn 
proceedings. 

§  14.  Semi-annual  statementB  of  probate  Judge,  record 
of  cases  and  proceedings.  The  judge  of  each  probate- 
court  shall,  as  often  as  once  in  six  months,  render  to 
the  county  auditor  a  statement  of  the  property  within 
the  jurisdiction  of  his  court  that  has  become  subject 
to  said  tax  during  such  period,  the  number  and 
amount  of  such  taxes  as  will  accrue  during  the  next 
six  months,  so  far  as  the  same  can  be  determined 
from  the  probate  records,  and  the  number  and  amount 
of  such  taxes  as  are  due  and  unpaid  ;  and  each  pro- 
bate jud^e  shall  keep  a  separate  record,  in  a  book  to 
be  provided  for  that  purpose,  of  all  cases  arising 
under  the  provisions  of  this  act. 
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gl5.   FeeB  of  officers.  oostB  chargeable  to  state.  The 

iees  of  all  officers  having  duties  to  perfortia  under  the 
.provisions  of  this  act,  shall  be  paid  by  the  county 
from  the  county  expense  fund  thereof,  and  shall  be  the 
same  as  now  allowed  by  law  for  similar  services  ;  in 
the  calculation  of  amounts  due  the  state,  seveuty-five 
per  centum  of  the  cost  of  coUectioi^  and  other  neces- 
sary and  legitimate  expenses  incurred  by  the  county 
in  the  collection  of  sucn  taxes,  shall  be  cHarged  to  the 
state  and  deducted  from  the  amount  of  taxes  to  be 
paid  into  th6  state  treasury.    [91  v.  169.] 

§  16.  Acceptance  or  allowance  of  final  settlement  of  ac- 
^count  contingent  upon  payment  of  tax— vouclier  for  pay- 
-ment.  No  final  settlement  of  the  account  of  any  ex- 
'ecutor,  administrator  or  trustee  shall  be  accepted  or 
allowed  by  the  court  of  probate  unless  it  shall  show, 
and  the  judge  of  said  court  shall  find,  that  all  taxes 
imposed  by  the  provisions  of  this  act  upon  any  prop- 
erty or  interest  therein,  belonging  to  the  estate  to  be 
settled  by  said  account.  Shall  have  been  paid ;  and' the 
receipt  of  the  county  treasurer  shall  be  the  proper- 
Toucher  for  such  payment. 

§17.  "Person"  and  "property"  construed.  In  the 
foregoing  act  the  word  "  person  "  shall  be  construed 
to  include  the  plural  as  well  as  the  singular,  and  arti- 
ficial as  well  as  natural  persons ;  the  word  "  property  " 
«hall  be  construed  to  include  both  real  and  personal 
^estate,  and  any  form  of  interest  therein  whatsoever, 
mciuding  annuities. 

This  act  was  passed  and  took  effect  January  27, 1893,  and  was 
amended  April  20, 1894. 

OHIO  HOSPITAL  FOR  EPILEPTICS. 

Admission  Of  epileptics  otber  than  insane  or  dangerous. 
Expenses  of  clotUng  of  patients.  Fees.  etc.  In  the  case 
of  epileptic  persons,  other  than  insane  or  dangerous 
epileptics,  written  application  for  admission  shall  first 
be  made  by  such  person,  or  his  or  her  parent,  guardian 
or  representative,  to  the  probate  court  of  the  county 
of  which  the  epileptic  is  a  resident.  In  case  such  ep- 
ileptic has  no  parent,  guardian  or  representative,  any 
citizen  may  make  application  on  his  behalf  to  the  pro- 
bate judge  for  admission  to  the  hospital.  When  such 
application  is  filed,  the  probate  judge  shall,  on  the 
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day  fixed  by  him,  which  shall  be  not  more  than  fire 
days  after  tte  application  has  been  filed,  examine  and 
inquire  whether  the  alleged  epileptic  is  a  suitable 
person  for  admission  into  said  hospital,  and  for  such 
purpose  may  subpoena  witnesses,  and  shall  subpoena 
a  reputable  physician  and  may,  if  necessary,  issue  his 
warrant    commai^ing  the    alleged  epileptic    to  be 
brought  before  him ;  provided,  that  if  it  is  deemed 
unsuitable  to  bring  *he  alleged  epileptic  into  the 
probate  court,  the  probate  judge  shall  personally  visit 
said  person  and  certify  that  he  has  so  ascertained  the 
condition  of  the  person  by  actual  inspection,  and  the 
other  proceedings  may  then  be  had  in  the  absence  of 
such  person.    At  the  time  appointed,  unless  for  good 
cause  the  investigation  is  postponed,  the  judge  shall 
proceed  with  the  examination,  and  if  he  is  satisfied 
that  the  person  alleged  is  an  epileptic  and  a  suitable 
person  for  treatment  at  the  hospital,  he  shall  cause  a 
certificate  to  be  made  out  by  the  medical  witness  in 
attendance,  setting  forth  the  facts  enumerated  in  sec- 
tion 5  hereof,  and  any  other  facts  required  in  such 
statement  by  the  board  of  trustees,  and  is  free  from 
any  infectious  or  contagious  disease  and  from  vermin. 
The  probate  judge  shall  transmit  the  application,  with 
the  accompanying  papers,  including  the  certificate  of 
the  physician,  to  the  manager  of  the  hospital  for  epi- 
leptics,* who  shall  advise  the  probate  judge  whether 
the  patient  can  be  received,  and  if  so,  at  what  time. 
If  advised  that  the  patient  can  be  received,  the  pro- 
bate judge  shall  see  that  the  patient  is  supplied  with 
the  proper  clothing,  and  if  not  otherwise  furnifehed, 
he  shall  furnish  such  clothing,  as  provided  in  section 
seven  hundred  and  six  of  the  Revised  Statutes,  and 
shall  take  the  necessary  steps  for  the  conveyance  of 
the  patient  to  the  hospital,  as  provided  in  section 
seven  hundred  and  five  of  the  Revised  Statutes ;  pro- 
vided, that  if  the  probate  judge  is  satisfied  that  the 
patient  can  travel  to  the  hospital  alone,  he  may  issue 
the  warrant  for  conveyance  direct  to  the  patient,  atid 
such  warrant,  receipted,  shall  be  returned  by  the 
manager  through  the  mail;  or,  if  the  probate  judge 
deems  it  proper  to  entrust  the  conveyance  of  the  pa- 
tient to  his  parent,  guardian,  representative  or  friend,, 
he  may  issue  t'  e  warrant  to  such  parent,  guardian, 
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representative  or  friend,  instead  1 1'  to  the  sheriff.  The 
expenses  of  the  clothing  of  patients,  if  not  paid  by 
themselves  or  those  having,  them  in  charge,  shall  hd- 
paid  by  the  counties,  and,  if  furnished  by  the  institu- 
tion, may  be  collected  from  the  counties,  as  provided 
in  section  six  hundred  and  thirty-two  of  the  Revised 
Statutes.  The  traveling  and  incidental  expenses  of 
the  patient  and  also  of  the  officer  or  other  person  or 
persons  in  charge  of  said  patient,  to  and  from  said 
mstitution  shall  be  paid  by  the  institution.  The  fees 
of  the  probate  judge,  physician  and  other  officers, 
witnesses  and  persons,  growing  out  of  the  admission 
of  a  patient  to  the  hospital,  shall  be  paid  to  the  same 
junount,  and  in  the  same  manner  as  are  similar  fees 
when  earned  in  connection  with  the  commitment  of 
an  insane  person  to  a  state  asylum.  Provided  that, 
if  at  any  time  it  is  desirable  to  transfer  any  patient 
from  any  state  hospital  to  the  Ohio  hospital  for  epi- 
leptics, such  patient  may  be  transferred  upon  the 
order  of  the  governor,  upon  the  recommenoation  of 
the  medical  superintendent  of  such  state  hospital  and 
the  manager  of  the  Ohio  hospital  for  epileptics.  [91 
v.  96.] 

Section  5  provides  for  an  enumeration  of  epileptics  by  the 
trustees  which  shall  include  a  listing  of  the  age,  sex,  race,  gen- 
eral mental  and  physical  condition,  residence,  whether  uhder 
chaise  of  guardian,  and  where  known,  the  cause  and  duration 
of  the  epileptic  condition,  g  6  provides  that  the  manager  of  the 
hospital  shall,  on  the  15th  of  each  month,  inform  the  probate 
judge  of  the  county  of  the  quota  of  patients  to  which  such 
eounty  is  entitled  and  the  number  in  the  hospital  from  said 
eounty.  §  7  provides  that  the  laws  regulatine  the  treatment  of 
insaue  persons  shall  apply  to  the  care,  etc.,  of  epileptics. 

SCHOOL   ATTENDANCE. 

School  attendance-^reftiBal  to  excuse  ftx>m-^appeal.  ^'  * 
In  case  of  refusal  to  excuse  children  from  school  at- 
tendance an  appeal  may  be  taken  from  the  opinion 
of  the  superintendent  of  schools  in  city  districts  or 
the  clerk  of  the  board  of  education  in  districts  not 
having  a  superintendent  to  the  probate  judge  of  the 
oounty  upon  the  giving  of  a  bond  within  ten  days 
after  such  refusal  to  the  approval  of  said  judge  to  pay 
all  the  costs  of  the  appeal  and  the  decision  of  the 
pix>bate  judge  in  the  matter  shall  be  final.  [90  v.  288, 
^1.] 
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FroceedlxisrB  against  Javenile  disorderly  persons.  «  *' 
When  in  cases  of  truancy  complaint  is  made  by  the 
truant  officer  before  any  mayor  or  justice  of  the  peace 
it  shall  be  certified  by  such  magistrates  to  the 
probate  judge.  The  probate  judge  shall  hear  such 
complaint  and  if  he  determine  that  the  child  is  a  ju- 
venile disorderly  person  he  shall  commit  it  if  under 
ten  j^ears  of  age  and  eligible  for  admission  thereto,  to 
a  children's  home,  or  if  not  eligible  then  to  a  house 
of  refugee  if  there  be  one  in  the  coiinty,  or  to  the  boys' 
industrial  school  or  the  girls'  industrial  home  or  to 
some  other  juvenile  reformatory.  No  child  over  ten 
years  of  age  shall  be  committed  to  a  county  children's 
nome  and  any  child  committed  to  a  children's  home^ 
may  on  request  of  the  trustees  of  such  home  and  it 
being  shown  that  it  is  vicious  and  incorrigible  be 
transferred  by  the  probate  judge  to  the  boys'  indus- 
trial school  or  the  girls'  industrial  home.  A  child 
committed  to  any  juvenile  reformatory  under  this 
section  shall  not  be  detained  there  beyond  the  age  of 
sixteen  years  and  may  be  discharged  sooner  by  the 
trustees  under  the  restrictions  applicable  to  other  in- 
mates. Any  order  of  commitment  to  a  juvenile  re- 
formatory may  be  suspended,  in  the  discretion  of  the 
probate  judge  for  such  time  as  the  child  may  regularly 
attend  school  and  properly  conduct  itself.  The  ex- 
pense incurred  in  the  transportation  of  the  child  to  a. 
Juvenile  reform  ator^r  and  the  costs  in  the  case  in  which 
the  order  of  commitment  is  made  shall  be  paid  by 
the  county  from  which  the  child  is  committed  after 
the  manner  provided  in  section  759  Revised  Statutes. 
[90v.  288,  §8.] 

Id.  Juvenile  disorderly  persons.  Every  child  be- 
tween the  ages  of  eight  and  fourteen  years,  and  every 
child  between  the  ages  of  fourteen  and  sixteen  years 
unable  to  read  and  write  the  English  language,  or  not 
engaged  in  some  regular  employment,  who  is  an  ha- 
.bitual  truant  from  school,  or  who  absents  itself  habit- 
ually from  school,  or  who,  while  in  attendance  at  any 
public,  private  or  parochial  school,  is  incorrigible, 
vicious  or  immoral  in  conduct  or  who  habitually 
wanders  about  the  streets  and  public  places  during: 
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school  hours  having  no  business  or  lawful  occupation^ 
shall  be  deemed  a  juvenile  disorderly  person,  and  be 
subject  to  the  provisions  of  this  act.  X90  v.  288,  H-l 
Id.  Application  of  proTlsionB  of  act— report  of  tmant 
officer —proceedlxigB  thereon.  The  provisions  of  this 
act  shall  apply  to  children  entitled,  under  existing^ 
statutes,  to  attend  school  at  the  institution  for  the 
deaf  and  dumb  or  the  institution  for  the  blind,  so  far 
as  the  same  are  properly  enforceable.  Truant  officers 
shall  within  sixty  days  after  the  passage  of  this  act, 
(1)  and  annually  betweeivthe  first  day  of  July  and 
the  first  day  of  August,  report  to  the  probate  judges 
of  their  respective  counties  the  names,  ages  and  resi- 
dences of  all  such  children  between  the  ages  of  eight 
and  eighteen  years,  with  the  names  and  postoffice 
address  of  their  parents,  guardians  or  the  persons  in 
charge  of  them ;  also  a  statement  whether  the  par- 
ents, guardian  or  person  in  charge  of  each  child  is 
able  to  educate  and  is  educating  the  child,  or  whether 
the  interests  of  the  child  will  be  promoted  by  send- 
ing it  to  one  of  the  state  institutions  mentioned. 
Upon  information  thus  or  otherwise  obtained,  the 
probate  judge  may  fix  a  time  when  he  will  hear  the 
question  whether  any  such  child  shall  be  required  to 
be  sent  for  instruction  to  one  of  the  state  institutions 
mentioned,  and  he  shall  thereupon  issue  a  warrant 
to  the  proper  truant  oflScer  or  some  other  suitable 
person,  to  bring  the  child  before  such  judge  at  his 
office  at  the  time  fixed  for  the  hearing ;  and  shall  also 
issue  an  order  on  the  parents,  guardian  or  person  ia 
charge  of  the  child,  to  appear  before  him  at  such 
hearing,  a  copy  of  which  order,  in  writing,  shall  be 
served  personally  on  the  proper  person  by  the  truant 
oflicer  or  other  person  ordered  to  bring  the  child  be- 
fore the  judge.  If,  on  the  hearing,  the  probate  judge 
is  satisfied  the  child  is  not  being  properly  educated  at 
home,  and  will  be  benefited  by  attendance  at  one  of 
the  state  institutions  mentioned,  and  is  a  suitable 
person  to  receive  instruction  therein,  he  may  send  or 
commit  such  child  to  such  institution.  The  cost  of 
such  hearing,  and  the  transportation  of  the  child  to 
such  institution  shall  be  paid  by  the  county  after  the 
manner  provided,  w^here  a  child  is  committed  to  a 
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State  reformatory  under  section  eight  hereof;  provided 
nothing  in  this  section  contained  shall  be  constmed 
to  require  the  trustees  of  either  of  the  state  institu- 
tions mentioned,  to  receive  any  child  not  a  suitable 
subject  to  be  received  and  instructed  therein,  under 
the  laws,  rules  and  regulations  governing  such  insti- 
tutions. [90  V.  289,  i  10.] 
(1)  April  25, 1893. 
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Commission  from  Oovemor.  Each  judge  of  the  pro- 
bate court  shall  receive  from  the  governor  a  commis- 
sion to  fill  such  office,  upon  producing  to  the  Secretary 
of  State  a  legal  certificate  of  his  being  duly  elected  or 
appointed.     [82  v.  16.] 

Conditional  pardon,  duties  of  probate  jndge  on  yiolatioiL 
of.  A  violation  of  the  conditions  of  a  pardon  shall  be 
held  to  be  a  forfeiture  of  the  pardon,  and  shall  render 
the  person  pardoned  liable  to  recommitment  to  the 
penitentiary,  there  to  serve  the  remainder  of  hisaen- 
tence,  as  though  he  had  not  been  pardoned,  and  in 
any  such  case  of  violation,  the  prosecuting  attorney 
of  the  county  in  which  the  same  occurred  shall,  upon 
the  written  request  of  the  Governor,  file  an  iniorma- 
tion  thereof  in  the  office  of  the  probate  judge  of  such 
county,  whereupon  such  judge  shall  issue  a  warrant  to 
the  sheriflf  of  such  county,  commandinghim  to  pursue 
after  and  arrest  the  person  named  in  the  information, 
wherever  he  may  be  found  within  the  State,  and 
bring  him  into  his  court  for  examination  upon  the 
charge ;  he  shall  also  demand  of  the  warden  of  the 
penitentiary  the  evidence  provided  for  by  the  preced- 
ing section,  in  cases  of  conditional  pardon,  who  shall 
furnish  the  same;  and  if,  upon  such  examination, 
the  charge  set  forth  in  the  information  be  sustained, 
the  probate  judge  shall  issue  a  warrant  to  the  sheriflf, 
commanding  him  to  deliver  the  convict  into  the  cus- 
tody of  the  warden  of  the  penitentiary  to  serve  the 
remainder  of  his  sentence,  as  herein  provided.    The 
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probate  judge  shall  prepare  a  correct  bill  of  the  costs 
of  the  arrest  and  examination  of  the  convict,  and 
certify  the  same  under  his  official  seal,  which  the 
sheriff  shall  deliver  to  the  warden  of  the  penitentiarv, 
who  shall  allow  so  much  thereof  as  he  finds  to  be  m 
accordance  with  law,  and  certify  the  same  to  the 
Auditor  of  State  who  shall  draw  his  warrant  in  favor 
of  the  sheriff  upon  the  treasurer  of  the  State  for  the 
payment  thereof,  out  of  the  appropriation  for  the 
prosecution  and  transportation  of  convicts.  The  war- 
den shall  furnish  each  convict  who  receives  a  condi- 
tional pardon,  before  he  leaves  the  penitentiary  a 
copy  of  this  and  the  preceding  section  of  this  act,  and 
explain  its  provisions  to  him.     [  §  89  a,  79  v.  122.] 

ConstaUes— duties  and  compensation.  The  probate 
court  in  any  county  containing  a  city  of  tne  first 
class,  except  fourth  grade,  and  of  the  first  grade  of  the 
second  class,  may  each  appoint  one  or  more  constables 
to  preserve  order  and  discharge  such  other  duties  as 
the  court  requires  ;  and  in  any  county  containing  a 
city  of  the  second  grade  of  the  second  class,  the  con- 
stable so  appointed  by  the  court  of  common  pleas  shall 
perform  the  same  duties  in  the  probate  court;  and  each 
constable,  when  so  directed  by  the  court;  shall  have 
the  same  power  to  call  and  impanel  jurors,  which  by 
law  the  sheriff  of  the  county  has,  except  in  capital 
cases.  The  compensation  of  such  constables  shall  be 
the  same  as  that  of  regular  jurors ;  except  in  counties 
containing  a  city  of  the  first  grade  of  the  first  class 
and  of  the  first  grade  of  the  second  class,  it  shall  be 
one  thousand  dollars  per  annum,  and  in  counties  con- 
taining cities  of  the  se<:ond  grade  of  the  first  class,  it 
shall  be  $700  per  annum,  except  the  constable  ap- 
pointed by  the  probate  court  whose  compensation 
shall  be  $800  per  annum  ;  and  in  all  counties  having 
a  population  of  not  less  than  84,150  and  not  more 
than  84,250  at  the  federal  census  of  1890,  it  shall  be 
$600  per  annum,  and  in  counties  containing  cities  of 
the  third  grade  of  the  first  class,  the  compensation  of 
Baid  constables  so  appointed  by  the  court  of  common 

Eleas  shall  be  $600  per  annum  and  in  all  cases  shall 
e  paid  out  of  the  county  treasury  on  the  order  of  the 
court.    [89  v.  382.] 


o34         •  MISCELLANEOUS  PROVISIONS. 

County  treasiiTy— appointment  of  nigbt-watclunan  for. 
When  the  county  treasurer,  county  auditor,  and  pro* 
l)ate  judge  shall,  in  writing,  notify  the  county  com- 
missioners that,  in  their  opinion,  the  safety  of  the 
public  money  in  the  treasury  requires  a  night-watch- 
man for  the  treasury,  the  commissioners  shall  imme- 
diately authorize  the  county  treasurer  to  employ  a 
night-watchman ;  and  the  commissioners  shall,  at  the 
same  time,  fix  the  compensation  to  be  paid  to  the 
watchman,  which  shall  be  paid  in  weekly  installments; 
and  the  employment  shall  continue  until  the  treasurer, 
-auditor,  and  probate  judge  shall  certify  that  it  may  be 
-discontinued ;  but  nothing  in  this  section  shall  in  any 
way  affect  the  liability  of  the  county  treasurer  or  his 
sureties. .  [73  v.  62,  §§1,  1135.] 

Election  of  probate  Judge,  time  of.  First  Tuesday 
after  the  first  Monday  in  November,   [g  2978, 83  v.  ?5. J 

Election  of  real  estate  assessors — duties  of  probate  judge. 
The  returns  must  be  made  to  the  county  auditor, 
who  with  the  clerk  of  the  court  of  common  pleas  and 
piobate  judge  of  the  county  must  open  the  same  and 
declare  the  result.    [§  2786,  83  v.  88, 

Interpreter  in  probate  court,  Hamilton  county.  The 
interpreter  appointed  by  the  common  pleas  court, 
Hamilton  county,  shall  without  extra  compensation 
render  service  in  the  probate  court.     [?472.] 
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§  1.  Ohio  Soldiers'  and  Sailors'  Home.  When  any  inmate 
of  *'the  Ohio  soldiers*  and  sailors'  home"  becomes 
insane,  the  commandant  of  said  home  shall  file 
with  the  probate  judge  of  the  county  in  which  said 
home  is  located  an  afladavit  substantially  as  follows: 

The  st^e  of  Ohio, county,  ss: 

,  comiaanclant  of  said  home,  being  duly  sworn,  sars  that 

he  believes ,  an  inmate  of  said  home,  is  insane,  or  that  m 

consequence  of  his  insanity,  his  being  at  large  is  dangerous  to 
the  community ;  that  said  inmate  was  received  into  said  nome 
from county,  on  the day  of ,  189—. 

■     — — ,  A.  Jd> 

[89  V.  47.] 

^  2.  Id.    Probate  Judge  sbaJI  determine  sanity  of  imuate. 

Wiien  the  affidavit  is  filed  the  probate  judge  shall 
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proceed  forthwith  to  hear  and  determine  the  sanity 
of  such  inmate,  asi^  provided  for,  and  in  accordance 
with  title  V,  chapter  9/  K.  S.  of  Ohio,  so  far  as  the 
sanne  are  applicable ;  provided  that  all  inmates  who 
shall  be  adjudged  insane  under  this  act,  shall  be 
enumerated  in  the  quota  of  persons  entitled  to  ad- 
mission into  the  asylum  for  the  insane  from  the 
county  in  which  said  inmate  was  a  resident  at  the 
time  of  entering  said  home.    [88  rr^iW.] 

§  3.  Id.  Authority  of  probate  Judge  defined.  In  order 
to  carry  out  the  provisions  of  this  act  the  probate  . 
judge  of  the  county  in  which  said  home  is  located 
shall  have  the  same  authority  to  act  and  receive  and 
order  paid  the  same  fees  and  costs  as  the  probate 
judge  would  have  in  the  county  in  which  such  inmate 
was  a  resident  before  entering  said  home.  Said  fees 
and  costs  to  be  paid  out  of  the  appropriation  paid  by 
the  state  of  Ohio  for  the  support  of  the  soldiers'  and 
sailors'  home.     [88  v.  139.] 

Parent  and  diUd.  No  child  under  the  age  of  three 
years  shall  be  separated  from  its  mother,  if  such 
mother  be  an  inmate  of  the  county  infirmary,  or  shall 
he  declared  a  pauper,  unless  with  the  approval  of  the 
probate  court  first  given.     [85  v.  148.] 

Public  buildings-approval  of  plans,  etc.  Such  plans, 
drawings,  representations,  bills  of  material  and  speci- 
fications of  work,  and  estimates  of  the  cost  thereof  in 
detail  and  in  the  aggregate,  as  are  required  *  *  to  be 
made,  if  they  relate  to  the  building  of  any  court  house 
or  jail,  orany  addition  to  or  alteration  or  repair  or  im- 
provement thereof,  shall  be  submitted  to  the  commis- 
sioners, together  with  the  clerk  of  the  court,  the  sheriff 
and  probate  judge,  and  one  person  to  be  appointed  by 
the  judge  of  the  court  of  common  pleas,  for  their  ap- 
proval, and  if  approved  by  them  or  a  majority  of  them, 
a  copy  thereof  shall  be  deposited  with  the  county 
auditor,  to  be  safely  kept  in  his  office.  *    *  [^  797.] 

Salary  of  probate  Judge  of  Hamilton  county.  The  sal- 
ary of  the  probate  judge  of  Hamilton  county  is  five 
thousand  d!ollars,  paid  quarterly  out  of  the  fee  fund 
upon  the  warrant  of  the  county  auditor.    [§  1345.] 
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Ck>inpensation  of  probate  judge  of  Cuyahoga  county,  see  88  y. 
49. 

Seal  of  probate  court.  The  seal  of  the  probate  court 
must  be  one  inch  and  three-fourths  in  diameter  and 

surrounded  by  these  words  "  Probate  court, , 

county,  Ohio,     (insert  the  name  of  the  proper  countyX 
K16.]  ^         ^    ^ 

THE  COURT  OF  INSOLVENCY. 

AN  ACT  To  establish  "  A  Court  of  Insolvency  "  in  counties  con- 
taining a  city  of  the  first  grade  of  the  first  class,  and  for  relief 
the  of  the  probate  court  in  such  counties.  [Pcused  and  took 
effect  May  21, 1894.    9^  v.  844.] 

gl.  Court  Of  IxLBolyenoy— Judge  ot  Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Ohio,  that  there  ^ 
shall  be,  and  hereby  is  established  in  any  county  ' 
of  this  state,  containing  any  city  of  the  first  grade  of 
the  first  class,  a  court  of  record,  which  shall  be  styled 
"The  Court  of  Insolvency."  It  shall  consist  of  one 
judge  who  shall  be  elected  by  the  electors  of  such 
county. 

§  2.  Election  of  Judge—term— yacancy  how  filled.  The 
first  election  for  such  judge  shall  be  held  on  the  first 
Tuesday  after  the  second  Monday  in  November,  A.  D. 
1894,  and  shall  be  conducted  in  the  same  manner  and 
governed  by  the  same  laws  that  are  now  in  force,  or 
may  hereafter  be  enacted  regulating  the  election  of 
judges  in  this  state.  His  term  of  office  shall  com- 
mence on  the  ninth  day  of  February,  A.  D.  1895,  and 
shall  continue  for  the  term  of  five  years,  and  a  succes- 
sor shall  be  elected  on  the  first*  Tuesday  after  the 
second  Monday  in  November,  A.  D.  1899,  and  every 
five  years  thereafter.  And  in  case  the  office  of  any 
judge  shall  become  vacant  before  the  expiration  of 
the  regular  term  for  which  he  shall  have  been  elected, 
the  vacancy  shall  be  filled  by  appointment  of  the 
governor,  until  the  office  shall  oe  filled  by  a  successor 
duly  elected  and  qualified,  and  in  case  a  successor 
shall  not  have  been  previously  elected,  such  successor 
shall  be  elected  on  the  first  Tuesday  after  the  second 
Monday  in  November,  that  next  occurs  more  than 
thirty  days  after  the  vacancy  shall  have  happened. 

g  3.  Bond  -  compensation  of  Judge.    That  said  judge 
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when  elected  shall-  give  a  like  bond  and  be  qualified, 
and  shall  receive  the  same  compensation  and  be  paid 
in  like  manner  as  the  judge  of  the  probate  court  of. 
said  countv,  wherein  such  tourts  of  insolvency  are 
establishecL  The  bond  of  said  judge  shall  be  in  the 
sum  of  five  thousand  ($5000.00)  dollars,  and  shall  be 
approved  by  the  commissioners  of  said  county  and 
deposited  with  the  county  treasurer  thereof. 

§4.  BealofcoTirt-procesB.  The  said  court  shall  have 
a  seal  to  be  provided  by  the  secretary  of  state  at  the 
expense  of  tne  state  of  Ohio,  having  the  same  device 
as  the  seal  of  the  probate  court,  except  that  there 
shall  be  around  the  margin  thereof  the  words,  "Court 
of    Insolvency,  -: —  county,"  instead  of  the  words- 

**  Probate  Court,  county."    The  process  of  said 

court  of  insolvency  shall  have  the  seal  affixed  and 
shall  be  attested  and  directed  served  and  returned, 
and  be  in  form  as  is  or  may  be  provided  for  the  pro- 
cess of  the  probate  court,  varying  only  in  the  style  of 
the  court  and  to  conform  as  far  as  may  be  necessary 
to  its  terms. 

g  5.  Offlcers  of  court,  duties  and  llabllitieB.  Sheriffs, 
coroners  and  constables  shall  be  bound  to  attend  said 
court,  preserve  order,  and  execute  the  return  of  its 
process  as  they  are  required  to  do  in  the  probate 
court,  and  all  laws  now  in  force,  or  which  may  be  en- 
acted, prescribing  the  duties  and  liabilities  of  such 
officers  and  the  mode  of  proceeding  against  them,  or 
either  of  them,  for  any  neglect  of  official  duty,  allow- 
ing fees  and  providing  for  the  collection  thereof  in  the 
probate  court,  shall  be  held  and  deemed  to  extend  to 
said  court  of  insolvency,  unless  the  same  are,  or  shall 
be,  plainly  inapplicable. 

g  6.  Court  where  held.  The  said  court  of  insolvency 
shall  be  held  at  the  court  house  of  the  county  wherein 
such  court  is  established,  and  the  board  of  county 
commissioners  of  such  county  Are  hereby  directed  to 
make  all  the  necessary  provisions  tor  the  holdii^g  c^ 
said  court. 

g  7.  Powers  and  duties  of  Judge  and  deputy.  Each 
judge  shall  have  the  care  and  custody  of  all  files, 
papers,  books  and  records  belonging  to  the  court  of 
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insolvency,  and  is  authorized  and  empowered  to  per- 
form all  duties  as  clerk  of  his  own  court,  and  each 
judge  may  appoint  a  deputy  clerk  or  clerks.  Each  of 
whom  shall,  before  entering  upon  the  duties  of  his 
appointment,  take  an  oath  of  office;  and  when  so 
qualified,  such  deputy  may  perform  any  and  all  the 
duties  pertaining  to  the  office  of  clerk  of  the  court, 
and  each  deputy  clerk  is  authorized  to  administer 
oaths  in  all  cases  in  which  it  is  necessary  in  the  dis- 
charge of  his  duties  as  such  deputy  clerk.  Each  judge 
of  said  court  may  take  such  security  from  his  deputy 
-  as  he  deems  necessary  to  secure  the  faithful  perform- 
ance of  the  duties  of  his  appointment. 

g  8.  Terms  of  court.  The  terms  of  said  court  shall  be 
considered  as  three  terms  of  four  months  each,  be- 
ginning on  the  first  day  of  January  of  each  year. 
The  judge  of  said  court  may  dispense  with  any  term 
of  said  court,  adjourn  the  same  on  any  day  pre\dou8 
to  the  expiration  of  the  term  for  which  the  same  may 
be  held,  and  also  from  any  one  day  in  the  term  over 
to  any  other  day  in  the  same  term,  if  in  his  opinion 
the  business  of  the  court  will  a^mit  thereof. 

§9.  Jurisdiction— transfer  of  business  of  probate  court 
to.  The  said  court  of  insolvency  shall  have  original 
jurisdiction  in  all  cases,  matters  and  things  relating  to 
and  arising  under  the  laws  now  in  force  or  hereatter 
enacted  regulating  the  mode  of  administering  assign- 
ments in  trust  for  the  benefit  of  creditors,  and  shall  in 
every  respect  have  the  same  jurisdiction,  possess  the 
same  powers,  discharge  the  same  duties,  and  incur 
the  same  peiialties  as  are  now  or  may  hereafter  be 
enforced  or  enjoined  by  the  constitution  and  laws  of 
the  state,  upon  the  judge  of  the  probate  court,  and 
the  judge  of  the  probate  court,  of  the  county  where- 
in auch  court  of^  insolvency  is  established,  is  hereby 
authorized  to  transfer  to  the  court  of  insolvency 
any  and  all  cases  now  pending  in  such  probate  court, 
arising  under  the  act  or  acts  now  in  force  regulat- 
ing the  mode  of  Administering  assignments  in  trust 
for  the  benefit  of  creditors ;  the  same  to  be  there 
proceeded  in  as  if  the  same  had  been  orignally  com- 
menced in  said  court,  having  regard  to  the  former 
proceedings  therein,  and   the  costs  before  accrued 
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In  the  final  record  as  may'  be  rieht  and  propeK 
And  when  such  cause  is  transferred  &om  the  probate 
court  as  aforesaid,  the  clerk  of  the  probate  court  shall 
enter  such  transfer  on  his  docket  and  from  thence- 
forth the  said  <;ause  shall  not  be  considered  in  said 
court.  And  all  laws  now  in  force  or  that  may  be  here- 
after enacted,  regulating  the  mode  and  manner  of  pro- 
ceeding in  such  cases  by  the  probate  court,  shall  be 
held  and  deemed  to  extend  tO  tne  said  court  of  insol- 
vency. 

g  10.  Transfer  of  basiness  otber  than  tbat  arising  under 
SnBOlvent  laws.— Whenever  in  the  opinion  of  the  judge 
of  the  probate  court  of  the  county  wherein  such  court 
of  insolvency  is  established,  the  business  of  the  pro- 
bate court  shall  require  the  same,  said  judge  of  the 
probate  court  is  hereby  authorized  to  certify  and 
transfer  unto  the  court  of  insolvency  any  other  case 
or  cases  now  or  hereafter  pending  in  said  probate 
court,  which  said  case  or  cases  shall  thenceforth  be 
considered  in  said  court  of  insolvency,  and  be^  there 
proceeded  in  as  if  the  same  had  been  originally  com- 
menced in  that  court,  having  regard  to  the  former 
proceedings  and  the  costs  before  accrued  in  the  final 
record,  as  may  be  right  and  proper;  and  when  such 
case  is  removed  from  the  probate  court  as  aforesaid, 
the  clerk;  of  said  probate  court  shall  enter  such  re- 
moval on  his  docket  and  from  thenceforth  the  said 
case  shall  not  be  considered  in  that  court,  and  all 
laws  now  in  force  or  hereafter  enacted,  regulating  the 
mode  and  manner  of  procedure  in  such  cases  by  the 
probate  court,  shall  be  held  and  deemed  to  extend  to 
said,  court  of  insolvency,  unless  the  same  are,  or  shall 
be,  plainly  inapplicable 

§11.  Power  to  vacate  Judgments,  appoint  masters,  etc, 
The  said  court  of  insolvency  shall  have  the  same 
power  to  vacate  and  modify  its  own  judgments,  or 
orders  during  or  after  the  term,  as  is  or  may  be  rested 
by  law  in  the  probate  court,  and  shall  also  have  full 
power  to  make  rules  and  regulations  for  practice 
therein;  to  appoint  masters  and  referees  and  other 
oflScers  necessary  to  facilitate  its  business ;  to  direct 
as  to  the  mode  of  proceeding  by  or  before  said  ofiicers 
and  to  tax  costs. 
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^  12.  Powers  of  probate  court  to  extend  to  court  of  in- 
flolyency.  All  laws  now  in  force  or  which  may  here- 
after be  enacted,  conferring  powers,  authority  and 
jurisdiction  in  cases  and  proceedings  upon  the  probate 
court  of  any  county,  in  which  said  court  of  insolvency 
is  established,  giving  them  power  to  hear  and  deter- 
mine cases  and  to  preserve  order  and  punish  con- 
tempt, regulating  their  practice  and  forms  of  process, 
prescribing  the  force  and  effect  of  their  judgments, 
orders  or  decrees,  and  authorizing  or  directmg  the 
execution  thereof,  shall  he  held  and  deemed  to  extend 
to  said  court  of  insolvency  as  fully  as  they  extend  to 
the  probate  court,  unless  the  same  be  inconsistent 
with  this  act  or  plainly  inapplicable. 

§  13.  Appeal  and  error  proceedings.  AH  laws  now  or 
hereafter  enacted  regulating  the  mode  and  manner  of 
appeals  and  error  from  any  judgment,  order  or  decree 
rendered  by  the  probate  court,  shall  be  held  and 
deemed  to  extend  to  said  court  of  insolvency. 

§  14.  Absence  or  disability  of  Judge  of  probate  court. 
That  in  case  of  the  absence  or  disability  of  the  judge 
of  the  probate  court  of  the  county  wherein  such  court 
of  insolvency  is  established,  the  said  court  may  be 
held  by  the  judge  of  the  court  of  insolvency  of  the 
county  wherein  such  court  is  established. 

^  16.  Absence  or  disability  of  Judge  of  coort  of  insol- 
vency. That  in  case  of  the  absence  or  disability  of  the 
judge  of  the  court  of  insolvency,  the  said  court  may 
be  held  by  the  judge  of  the  probate  cottrt,  wherein 
such  court  of  insolvency  is  established. 

§  16.  Laws  regulating  fees  of  probate  court  applicable. 
All  laws  now  in  force  or  hereinafter  enacted,  regulat- 
ing the  fees  of  the  probate  court  and  the  mode  and 
manner  of  making  out,  filing  and  recording  an  item- 
ized account  of  all  fees  received  by  the  probate  court, 
shall  be  held  and  deemed  to  be  applicable  to  said 
court  of  insolvency. 
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Adminiatrator  with  the  wUl  annexed: 
Action,  may  prosecute  and  defend,  brought 

by  predecessor 6019 

Appointed,  in  what  cases §§  6000, 6018, 6049 

Appointment  of,  if  will  found  after  adminis- 
tration granted 6019 

Bond  of,  and  its  conditions §§  5996.,  6002 
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of  predecessor,  may  bring  suit  on,  when. 

§36020,6051 

Contest  of  will,  powers  and  duties  of  during.  6019a 

Convey   land  sold   by   predecessor,  may, 

when 6138 

Creditors,  liability  to  be  sued  by 6120 

Toreign  will,  powers  and  duties  of  adminis- 
trator under 5941 

land;   sold  by  predecessor,   may  convey 

when 6138 

Liability  to  be  sued  by  creditors 6120 

Minority  of  executor,  may  be  appointed  dur- 
ing, unless,  etc 6001 

Powers  and  rights  of 6050 

Pow^ers  and  duties  of,  when  real  estate  or- 
dered to  be  sold §§5980,6172 

Sell  land  under  will 6167 

Adnnni9tratrix  : 

Marriage  of,  does  not  extinguish  authority.  6022 
Appeal : 

Account,  from  order  settling 6407 

AUowahce ;  widow's,  may  be  taken  from  or- 
der of  6407 

of  claim,  may  be  taken  from  order,  as  to, 

when 6101 

not  to  disturb  any  distribution  made  as  to 

insolvent  estate,  when 6232 

Assets  may  be  taken  in  proceedings  against 

person  for  embezzling,  etc .*.  6407 

Creditors  may,  from  decision  of  commis- 
sioner of  insolvents 6230 

Distribution,  may  be  taken  from  order  of, 

by  heirs,  etc 6203 

Inventory,  may  be  taken  from  finding  of 

probate  court,  as  to 6024 

Bemeoied  how,  if  not  perfected  within  lim- 
itation in  proceedings  where  estate 

insolvent 6231 

Assets  of  estate: 

Administration,  what  not  deemed  for  pur- 
poses of 6038 

Collection  of,  time  for 6062 
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allowance  of  further  time J606S 

aflBdavit  necessary 6064 

when  further  time  can  not  be  allowed.. . .  6065 

what  further  time  will  be  allowed 6066 

Concealed    or    embezzled,    proceedings  in 

such  case §16053-6059 

Discovered  after  return  of  inventory,  pro- 
ceedings    6061 

Distributed  in  kind,  when 6189 

when  estate  is  insolvent 6248,  6249 

^  Marshalled  in  conformity  with  will,  when.  6152 
Mortgaged  premises,  etc.,  considered  per- 
sonal assets 6070 

Not  to  be  retained  by  executor,  etc.,  in  pay- 
ment of  his  claim 6099 

Received  after  four  years,  paid  out,  how 6114 

What  are  and  what  are  not  assets 6046n 

Bond: 

Administrator's 6006 

de  bonis  non 6006 

special  administrator ^. .  6008 

with  the  will  annexed 6002 

Action  on,  in  what  courts 6215 

Additional,  when  required....  §§6150,  6151,  6205 
Appeal  from  probate  court  on  hearing  of 

of  claims  of  executor  against  es&te.  6101 

when  bond  need  not  be  given 640S 

Claim  against  estate,  on  requisition  of  heir, 

etc.,  to  reject 6098 

Creditor,  when  may  sue  on 6219 

Executor's .* 5996 

can  not  act  without 5995 

when  liable  on 6209 

not  required  when  so  provided  in  will 5996 

but  may  be  required  afterwards 5996 

when  executor  is  residuary  legatee. 5997 

such  bond  not  to  discharge   liens  on 

testator's  property,  except,  etc 599S 

Filed  in  court  taking  same 5999 

probate  court 6401 

Foreign  executor  or  administrator  to  give 

bond,  when 6169 
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to  give  further  bond  to  account  for  surplus 
when  he  sells  more  land  than  neces- 
sary, etc J6170 

V    Joint  ro  several,  bond  may  be,  when 5990 

limitation  of  action  on.  C.  C.  P 4984 

Non-resident,  administration  may  be  granted 

on  estate  of,  when 6013 

disposition  of  surplus  funds  of  such  estate.  6013 

proceeding  necessary 6013 

EemovaJ  of  executor  or  administrator  for 

failure  to  give §?6204,  6207 

Sale  of  land,  to  account  for  surplus 6160 

additional  bond  may  be  required 6151 

by  foreign  executor,  etc §§6169,  6170 

Sureties,  bond  to  indemnify  must  be  given 

when 6208 

how  sureties  may  be  released 6204 

when    sureties    insufficient,    new    bond 

may  be  required 6205 

qualifications  of  sureties 5999 

Bond  on  appeal  : 

When  not  required 6408 

Bond  on  error: 

When  not  required.  Code  of  Civil  Procedure.  6721 
Claims  in  favor  of  estate : 

Death  by  wrongful  act,  for §§  6134-6135 

Desperate,  when  may  be  sold,  compounded 

or  filed  in  court §§  6077-6079 

notice  of  application  to  court  for  sale. . . .  6078 
notice  of  sale,  how  given,  and  how  sale 

made 6079 

Discharge  of  in  will  against  executor,  effect.  6068 

Mortgage,  when  secured  by 6071,  6072 

Naming  person  executor,  not  to  extinguish.  6069 
Neglect  to  collect  or  pay,  unfaithful  admin- 
istration   6209 

Sale  of 6074 

what  must  not  be  sold 6074 

Time  for  collecting 6062 

may  be  extended §§  6063,  6064 

when  can  not  be  extended §§6065, 
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Claims  agatnat  estate: 

AllowaDce  of^  indorsement  of 

refusal  to  indorse  a  rejection 6097 

does  not  preclude  disputing  validity  of, 

when , 6216 

of  claims  not  due  in  four  years 6115 

Barred,  when 6124 

Bond  to  pay,  to  prevent  sale  of  land 6146 

claim  not  due  in  four  years 6115 

Contested  in  suit  on  administration  bond.  6216 
•  Contingent,  of  insolvent  estate,  provisions 

for 6227 

when  such  debt  becomes  absolute 6228 

Contribution,  when  devised  or  bequeathed 

property  taken  to  pay 5973 

except  when  will  otherwise  provides 5974 

Costs  of  suits,  ajgainst  whom  taxed 6106 

disallowed  at  instance  of  creditor  or  heir.  6098 
disallowed  claims  against  insolvent  estate.  6242 
Deficiency  of  assets,  when  may  proceed  to 

pay,  without  being  liable  for 6109 

Discharged  from  pavment  of,  on  proof  of  dis- 
bursement 01  assets,  when 6110 

Disputed,  when  action  to  be  brought  on 6097 

Doubtful,  may  be  referred  to  arbitrators. . . .  6093 
proceedings  when  claim  does  not  exceed 

one  hundred  dollars 6094 

when  it  exceeds  one  hundred  dollars . .  6095 

report  of  referee 6096 

proceedings  of  court  on  report 6096 

Executor,  etc.,  claims  of,  not  entitled  to  pref- 
erence   6090 

not  to  retain  assets  in  payment  of,  when. .  6099 
such  claims  to  be  presented  to  probate 

court  for  allowance 6100 

notice  of  such  claims 6100 

exceptions  and  appeal 6101 

Insolvent  estates,  action  against  executor  or 

administrator 6246 

appeal  from  decision  of  commissioners. . .  6230 
omission,  how  remedied 6231 
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allowance  not  to  disturb  prior  distribu- 
tion  ?6232 

appointment  of  commissioners  to  audit. .  6224 
barred,  if  not  presented  as  prescribed. . . .  6247 
commissioners  may  examme  claimants, 

etc.,  under  oath  6233 

contingent  debts,  provisions  for 6227 

when  they  become  absolute 6228 

costs  of  suit  on  disallowed  claim 6242 

disallowed  claim  may  be  referred 6240 

if  not  referred,  creditors  to  commence 

suit  or  barred 6241 

court  or  referee  to  award  costs 6242 

how  judgment  rendered 6243 

executor  or  administrator  to   act  when 

commissioners  not  appointed 6236 

limitation  of  action  on  disallowed  claim. .  6241 
when  creditor  may  sue  after  three  years 

on  claim  not  presented 6251 

list  of  claims  to  be  filed *. 6239 

notice  to  creditors  by  executor,  etc 6237 

form  of  notice. .  .* .- 6238 

presentment,  time  allowed  for,  to  commis- 
sioners   6226 

to  executors,  etc 6239 

Interest,  debts  not  due  paid  on  rebate  of. .  6104 
Joint  contract,  estate  liable  on,  as  if  joint 

and  several 6102 

Liens  not  affected  by  §  6090  providing  for 

manner  of  application  of  assets 6091 

Limitation  of  action  by  creditors. 6113 

proviso  as  to  claims  accruing  after  four 

years      6113 

assets  received  after  four  years 6114 

claims  not  due  in  four  years,  when  dis- 
puted   6116 

claims  disputed  or  rejected  by  executor, 

etc 6097 

of  insolvent  estate 6241 

when  rejected  at  instance  of  heir  or 
creditor 6098 
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Of  executor,  etc.,  against  estate  not  entitled 

to  preference ? 

riot  to  retain  assets  in  payment  of,  when.  6099 
such  claims  to  be  presented  to  probate 

court  for  allowance 6100 

notice  of  such  claim 6100 

exceptions  and  appeal 6101 

Order  of  payment 6090 

when  to  be  paid  ratably 6090 

restriction  on  order  of  payment 6090 

liens  not  affected 6091 

Preferred,  what  are 6090 

not  affected  by  solvency  or  insolvency..  6112 
if  assets  exhausted  in  payment  of,  execu- 
tor, etc.,  may  plead  that  he  has  fully 

administered 6112 

Presentation  when  residue  insufficient  to 

satisfy 6111 

Proof  of,  how  required 6092 

before  whom  -oath  may  be  taken 6092 

expenses  of,  by  whom  paid 6092 

Provisions  as  to,  not  due  within  four  years.  6115 

Referees,  compensation  of,  how  paid 6096 

Eejected,  when   action  to  be  brought  on 

§§  6097, 6241 

what  deemed  a  rejection 6097 

at  instance  of  heir  or  creditor. 6098 

Requisition  on  executor,  etc.,  to  reject,  who 

may  file 6098 

Revivor  of  barred  claim 6124 

appointment  of  administrator  de  bonis  rum 

does  not  revive 6124 

Right  of  action,  when  accrues  after  four 

years 6116 

court  with  consent  of  creditor  may  order 

discharge  of  such  claim,  when 6116 

Undevised  real  estate  first  to  be  applied,  to 

pay  '. 5972 

When  whole  estate  to  be  administered  does 

not  exceed  twenty  dollars 6018 

When  not  due,  how  paici 6104 
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Compensation  : 

For  ordinary  services J6188 

extraordinary  services ^ .  6188 

necessary  and  actual  expenses 6188 

Effect  of  provision  for  in  will 6188 

Failing  to  render  account,  to  receive  none 

unless,  etc ?§5996.  6006 

For  money,  etc.,  advanced  for  taxes. . .    73,  2861 
For  sale  of  mortgaged  land  to  be  paid  be- 
fore satisfying  mortgage • 6165n 

Of  executor  or  administrator  of  deceased 

guardian,  for  making  settlement 6291 

Of  special  administrator 5009 

Contest  of  will : 

Powers  of,  during 6019a 

Foreign  -will  not  to  be  contested  in  this 

state 5967 

Costs  of  actions  and  references  : 

Account,  of  notice  of  filing,  etc 6402 

Appeal  from  decision  of  commissioners  of 

insolvency,  how  adjudged 6230 

Bond  of  executor,  etc.,  in  action  on 6215 

for  not  filing  account 6213 

to  pay  on  requisition  of  heir,  etc.,  to  re- 

ject  claim 6098 

Court  may  direct  payment  of,  out  of  estate.  6106 
Death  by  wrongful  act,  deducted  from  dam- 

ages......   6135 

Distribution,  judgment  and  execution   to 

enforce,  order  of 6197-8 

Insolvent  estate,  on  disallowed  claim 6242 

compensation  of  commissioners  paid  as 

part  of 6253 

Inventory,  on  hearing  exceptions  to 6024 

^Notice  or  filing  and  hearing  account 6402 

Of  administration,  a  preferred  claim 6090 

Becovery  of  money  or  personal  property, 

actions  for 6106 

Eef erred  claim,  court  to  adjudge 6096 

Rejected   claim,    how    paid  on   judgment 

against  executor,  etc 6098 

Sale  of  land,  allegation  of  petition 6141 
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bond  to  pay  and  prevent  sale 

how  money  arising  from  applied 6165 

when  order  of  sale  objected  to 6153 

Surety,  for  release  of  on  bond 6204 

Crops : 

Power  to  gather 6027 

Sale  of  deferred  beyond  three  months 6074 

Death  by  wrongful  act : 

Action  for 6134-6134a 

For  whose  benefit 6135 

By  whom  to  be  brought 6135 

Limit  of,  damages 6135 

Limitation  of  action 6134a-6135 

Distribution  of  damages 6135 

Death  of  executor^  etc.  : 
Executor  of  executor  not  to  administei>  es- 
tate of  first  testator.   6003 

Executor  of,  etc.,  of  executor,  etc.,  to  ren- 
der final  account,  when 6175a 

When  estate  directed  or  devised  to  be  sold.  5980 
Desperate  claims : 

What  are 6077 

Disposition  of 6077 

Notice  of  application  to  court  for  sale. 6078 

Notice  of  sale 6079 

Sale  of,  how  conducted 6079 

Terms  of  compounding  fixed  in  order 6079 

Distribution  by  executors  and  administrators: 

Action  to  enforce  order  of 6195 

citation  against  executor,  etc.,  to  appear..  6195 

when  returnable 6195 

common  pleas  has  concurrent  jurisdiction.  6200 
probate  court,  on  motion  of  either  party, 

may  send  case  to  common  pleas 6199 

execution,  service  and  return 6197 

hearing  and  judgment 6197-8 

lien  of  judgment 6197 

parties,  probate  court  may  bring  in  all 

necessary 6198 

petition  for 6195 

service  on  non-resident 6196 

sureties  may  be  made  parties  to  judgment.  6201 
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defense  of,  in  case  of  service  by  publi- 
cation  §6201 

Appeal  from  probate  and  common  pleas 

courts. 6203 

Assets  in  kind,  may  be  made  of,  when  and 

how % 6189 

Evidence  of  may  be  perpetuated,  how 6190 

record  of,  how  made 6190 

Insolvent  estate,  allowance  of,  appeal  on 

disallowed  claim  not  to  disturb  prior.  6232 
distribution  after  commissioners*  return.  6235 
when  court  to  make  order  of  on  return  of 

list  of  debts 6244 

when  court  to  make  further  order  of 6245 

Investment  of  unclaimed  money 6191 

Non-resident,  interested  in  business  here. . .  6013 
Sale  of  land,  of  money  arising  from. gj 6145,  6165^ 
Evidence : 
When  party  may  testify  when  adverse  party 
is  executor,  etc.    Code  of  Civil  Pro- 
cedure  5242 

Execvdwn  against  executor  or  administrator.' 

Distribution,  on  order  to  enforce §§6197,  6198 

For  what  amount  ^to  issue  when  account 

rendered  and  settled 6105 

when  estate  represented  insolvent 6250 

In  proceedings  against  persons  suspected 

of  concealing  and  embezzling  assets. .  6058 

made  to  evade  proceedings  void 6060 

Reference  of  doubtful  claims,  how  issued 

on  judgment  on 6094 

Euns 'against  goods  and  estate  of  decedent 

in  executor's,  etc.,  hands 6107 

Waste,  on  judgment,  on  suggestion  of 6107 

When  execution  to  issue 6105 

When  returned  unsatisfied 6107 

Hxecutrix: 

Marriage  of  does  not  extinguish  authority.  6022 
Final  discharge : 

How  and  when  granted 6190 

Exempts  from  liability,  unless,  etc 6190 
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Foreign  execuior  and  admimstraior : 
Account,  may  be  compelled  to  render  at 

suit  of  heir  or  legatee §6131 

Action  may  be  brought  by  in  this  state 6133 

under  like  restrictions  as  non-resident. . .  6133 

or  against. . . 6129 

service  in,  for  failure  to  pay  heirs,  etc., 

after  order  of  distribution 6196 

Bond  may  be  required  of  before  sale 6169 

unless  he  has  already  given  one  in  foreign 

state  and  filed  copy  here ; .  .  6169 

for  distribution  of  surplus  proceeds  of  sale.  6179 
Courts  have  like  power  over  as  if  appointed 

under  laws  of  this  state '....'...  6139 

Letters  testamentarj',  when  to  issue  to 5941 

May  be  required  to  secure  amount  due  to 

heirs,  legatees,  etc,  when  and  how..  6132 
Refunding  bond  may  be  required  of  heirs, 

etc,  when 6131 

Sale  of  land  by,  for  payment  of  debts 6168 

power  to  sell  real  or  personal  estate 5941 

Sureties  on  bond  may  require  indemnity, 

when 6132 

Fraudulent  conveyance : 
When  land  fraudulently  conveyed  subject 

to  sale 6139 

How  set  aside 6140 

Limitation  of  action 6139 

In  what  court  action  to  be  brought 6140 

Parties  to  action 6142 

Guardian: 
Executor  or  administrator  not  eligible  as,  of 

same  estate 6256 

may  be  appointed   guardian  of  person 

only 6256 

Of  deceased  or  incompetent  executor,  etc., 

to  render  final  account,  when 6175a 

Settlement  by  executor  or  administrator  of 

deceased  or  incompetent  guardian. . .  6291 
HeirSf  legatees,  devisees  and  distributees: 
Account,  foreign  executor,  etc.,  may  be  com- 
pelled to,  at  suit  of 6131 
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Action  by  to  enforce  order  of  distribution, 

§§6195-6199 

to  enforce  contribution §6223 

on  administration  bond  to  recover  share, 

etc 6211 

for  maladministration 6212 

to  review  widow's  allowance 6043 

asking  direction  of  court  respecting  es- 
tate, when 6202 

Action  against  by  creditors  after  settlement.  6217 

contribution  to  be  made,  how 6218 

creditors  to  proceed  against  all  in  one  ac- 
tion  6220 

estate  liable  after  death 6219 

heirs  to  indemnify  one  another,  in  what 

casds 6223 

jury  may  be  called,  when 6220 

liability,  in  case  of  insolvency  of  heir, 

etc ; 6221 

limitation  of  liability  under  will 6218 

limitation  of  bringing  action 6218 

new  parties  may  be  made 6222 

Action  against  by  executor,  etc.,  asking  di- 
rection of  court  respecting  estate 6202 

Appeal  in  action  to  enforce  order  of  distri- 
bution   6203 

Appraisement,  notice  to  be  served  on,  at 

taking  of 6032 

Bond  to  secure  claim  rejected  at  instance 

of  heir 6098 

to  executor,  etc.,  for  payment  of  legacy, 

etc.,  within  four  years. 6128 

to  prevent  sale  of  land 6146 

to  creditor  for  payment  of  claim  not  due 

in  four  years 6115 

refunding,  to  foreign  executor  when  suits 

pending,  etc 6131 

indemnifying,  when  distributees  to  give 

to  executor,  etc 6189 

Contribution  may  be  required  of,  when  and 

how §§5973-5979 
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Contribution  to  raise  portion  for  absent  or 

posthumous  child i  5961 

portion  of  child,  when  subject  to 6976 

when  devised  or  bequeathed  property  ta- 
ken to  pay  debts 5973 

when  any  liable  are  insolvent 5977 

in  action  by  creditors  to  pay  claims  after 

settlement  of  estate 6218 

heirs,  etc.,  liable  to  contribution  among 

themselves 6223 

action  to  enforce 6223 

Desperate  claims  maj^  be  sold  or  filed  in 

court  for  benefit  of,  etc 6077 

Foreign  executor,  etc.,  may  be  compelled 

to  account  at  suit  of 6131 

refunding  bond  to 6131 

Inventory,  may  attend  at  making  of 6034 

notice  of  taking  to  be  served  on 6032 

Parties  in  action  for  sale  of  land 6142 

on  administration  bond 6215 

Proceedings  by  against  persons  suspected 

of  concealing  assets  of  estate ^6053-9 

Property  specifically  bequeathed,  delivery  of 

to , 6075 

Sale  of  land,  parties  in  action  for 6142 

may  give  bond  to  prevent,  when 6146 

interest  of  in  premises  set  off"  to  widow 

may  be  sold,  when 6148 

When  party  can  testify  when  adverse  party 
claims  or  defends  as.     Code  of  Civil 

Procedure 5242 

Inheritance  Tax: 

Collateral 

Direct 

Insolvent  Estates : 
Commissioners  appointed  to  audit  claims. .  6224 
appeal  from  decision  on  disallowed  claim.  6230 
allowance  of,  not  to  disturb  prior  distri- 
bution  6232 

bond  for,  by  creditor 6230 

costs 6230 

notice  by  executor,  etc 6230 
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omission  to  appeal,  how  remedied....? 6231 
when  proceedings  to  be  instituted .  . .  6231 

bond  on  appeal 6230 

compensation  of  commissioners 6253 

contingent  debts,  provisions  for 6227 

when  they  become  absolute 6228 

dividend  thereon,  and  of  residue 6229 

distribution  after  commissioners'  return  .  6235 
examination  of  claimants  under  oath. .  6233 
commissioners  may  swear  claimants  and 

witnesses 6234 

may  reject  claim,  if  claimant  refuses  to 

be  examined  under  oath. 6233 

notice  of  meeting 6225 

of  appeal  from  decision  of  commission- 
ers  6231 

oath  and  duties 6224 

report  of  to  court 6226 

time  allowed  creditors   to    present   and 

prove  claims 6226 

Creditors  may  appeal  from  decision  of  com- 
missioners  6230 

may   sue  estate   represented   insolvent, 

when 6251 

are  barred  from  recovering  claim,  when. .  6247 
payment  to  after  estate  represented  in- 
solvent  6111 

Executors  and  administrators,  when  to  rep- 
resent estate  insolvent    6111 

payment  to  creditors    after  that    to  be 

made,  how 6111 

creditors  previously  paid  not  liable  to  re- 
fund     6111 

when  not  necessary  to  represent,  insolv- 
ent  6112 

Executors  and  administrators  to  act  when 

commissioners  not  appointed 6236 

account,  when  and  how  compelled  to  ren- 
der  6252 

action  against  executor,  etc.,  when  estate 

represented  insolvent 6246 

can  not  be  brought,  unless^  etc 6246 
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for  a  demand  entitled  to  preference, 

etc §6246 

or  assets  prove  more  than  suflficient 

to  pay  debts * . .  624(> 

or  claim  is  presented  and  rejected, 
etc.>  by  executor,  etc.,  before  estate 

is  represented  insolvent 6246 

or  suit  is  brought  against  executor, 
etc.,  of  estate  represented  insolvent 

upon  claim  disallowed 6246 

when  action  may  be  discontinued. . .  6246 
when  demand  is  disputed,  how  action 

may  be  tried 6246 

appeal  from  decision  of  commissioners.  6230 
claims  not  presented  barred,  unless,  etc.  6247 
costs  when  disallowed  claim  referred  or 

litigated 6242 

disputed  claim,  in  action  on,  may  prove 

assets 6250 

distribution  on  return  of  list  of  debts. .  6244 
when  court  to  make  further  order  of.  6245 
exceptions  to  allowance  of  debts,  hear- 
ing of 6244 

judgment  on  disallowed  claim 6243 

limitation  of  action  on  disallowed  claim.  6241 

list  of  claims  to  be  filed 6239 

notice  to  creditors  after  insolvency  de- 
clared  6237 

form  of 623S 

reference  of  disallowed  claim 6240 

time  allowed  creditors  to  present  claims.  6239 
when  creditors  may  sue  after  three  years.  6251 
when  surplus  remains  after  paying  debts 

allowed. 6248 

how  divided  between  two  or  more  cred- 
itors  6249 

executor,  etc.,  liable  only  for  assets  in 

his  hands §§6248, 6250 

Inventory : 

Additional,  when  new  assets  discovered —  6061 
return  of 6061 


INDEX,  5(53 

Administration  of  estates,  etc.— Continued. 
Administrator  de  bonis  non  not  required  to 

turn,  when §6023 

Allowance  to  widow  and  children 6040 

money  to  be  set  off  if  necessary 6041 

stated  in  separate  schedule 6042 

Appraisement,  m  whose  presence  and  hov/ 

made 6034 

appraisers  must  sign ' 6044 

articles  to  be  included  in,  but  not  ap- 
praised   6038 

Bonds,  notes,  and  other  securities  included 

in 6035 

Condition  of  bond  required  at §^5996,  6006 

Contents %6023,  6046n 

Copy  to  be  retained  by  administrator,  etc., 

original  to  be  returned  to  court 6044 

Debts  and  accounts 6036 

Debt  of  executor  discharged  in  will, 6068 

due  testator  from  executor  must  be  re- 
turned in 6069 

Emblements  to  be  included  in 6026 

Exceptions  to,  filed  when  and  by  whom . . .  6024 

appeal  on  hearing  of . . .    6024 

costs  of 6024 

court  to  set  day  for  hearing 6024 

examination  of  witnesses  under  oath ....  6024 

finding  to  be  entered  on  journal 6024 

notice  of  filing  and  hearing  to  executor, 

etc 6024 

Executor  and  administrator  together  with 

appraisers  to  make 6031 

Fees  of  appraisers - 6045 

Form  of 6046n   , 

Money  and  bank  bills,  how  inventoried. . .  6037 
Notice  of  time  and  place  of  making,  when 

and  to  whom  given 6031-2 

of  hearing  exceptions 6024 

Oath  of  appraisers  inserted  in  or  annexed 

to.^ 6033 

of  executor,  etc.,  as  to  contents 6046 

by  whom  administered 6046 
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indorsed  upon  or  annexed  to  inventory.  .§6046 
Original  to  be  returned  to  court,  copy  re- 
tained by  executor,  etc 6044 

Real  estate  may  be  included 6025 

Record  of,  when  to  be  made 528 

Residuary  legatee,  executor  when,  not  re- 
quired to  return  when §§5997,  6023 

Return  of,  when .• §^5996,  6006,  6023 

how  enforced 6047-8 

personal  property  discovered  after 6061 

revocation  of  letters  on  failure  to  return .  6049 

Separate  enumeration^  of  each  item 6034 

Signed  by  appraisers. *. 6044 

Taxation,   monthly  statement  of    probate 

judge  to  county  auditor  for 6044 

What  articles  shall  remain  in  possession  of 

widow 6039 

When  will  directs  that  none  be  made,  court 

may  require 6074 

Who  may  attend 6034 

Investment .' 

How  executors,  etc.,  may  invest  funds 6413 

belonging  to  heirs,  etc.,  unclaimed 6191 

Jurisdiction  .* 
Of  probate  court  in  granting  letters  testa- 
mentary, etc 5994 

Letters  testamentary.' 

How  granted  during  minority 6001 

In  what  county  granted 599^ 

Issue  to  person  named  in  will,  when 5995 

on  estate  of  non-resident 5994 

under  will  probated  without  the  state  . . .  5941 
Jurisdiction,  first    obtained    excludes    all 

others 5994 

exclusive  jurisdiction  to  grant  and  revoke.    524 

Not  to  issue  to  probate  judge 535 

Revocation  of §§6017,  6022, 6049,  6087,  6178 

Letters  of  administration  .* 
Affidavit  and  bond  to  be  filed  by  applicant.  6005-6 

In  what  county  issued 5994 

Jurisdiction,  first  obtained  excludes  others.  5994 
New,  when  to  be  granted 6049 
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Administration  of  estates,  etc,— Continued. 

Not  to  issue  on  estate  of  a  life  coi^viet 25994n 

Not  to  issue  as  of  right  after  twenty  years. .  6014 

when  may  issue  after  twenty  years 6014 

notice  of  application  for — 6014 

Not  to  issue  to  probate  judge 635 

On  estate  of  non-resident  doing  business 

here 6013 

Revocation  on  discovery  of  will 6019 

on  contest  of,  when 6019 

To  whom  granted  and  in  what  order  of  pre- 
ference    6005 

when  in  case  of  will  probated  without  the 

state 5941 

when  persons  entitled  to  are  incompetent 

or  neglect  to  take  out 6005 

to  special  administrator 6007 

administrator  with  the  will  annexed, 

ii  6000-6001 

administrator  de  bonis  non 6014-6018 

Liability  of  executors,  etc,  : 

Account,  neglect  to  file ?6178.    See  6175n 

Administrator  de  bonis  non H  6123-6125 

Assets  received  after  four  years. 6114 

for  assets  in  hands  of,  only  when  estate 

insolvent 6250 

Bond,  liability  on §§6209-6216 

Chargeable  with  double  value  of  property 

consumed,  etc 6182 

Claims  accruing  after  four  years': 6113 

Concealing  property  of  estate 6057 

Damages  tor  unfaithful  administration,  for.  6209 
Debts  due  from  estate,  liable  for,  when  ex- 
ecution returned  unsatisfied 6107 

to  suits  of  creditors 6108 

when  not  liable 6108 

not  liable  for  debts  uncollected  without 

his  fault * . . . .  6181 

recovered  against,  after  order  of  distri- 
bution  6197 

when  may  pay  without  becoming  per- 
sonally liable  for  deficiency  of  assets.  6109 
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AdmlniBtratlon  of  estates,  etc,— Continued. 
Decrease  of  estate  without  fault,  not  liable 

for ^6180 

iPinal  discharge    exonerates  from,  unless, 

etc 6190 

Inventory,  for  neglect  to  return 6047 

Mortgaged  premises  selling  without  paying 

off  mortgage * 6166n 

Notice  of  appointment,  for  failure  to  give..  6127 

:     Promise  to  pay  decedent's  debt R.  S.  4199 

Resigiiation  not  to  effect  previous  liability..  6016 

8ale  bill,  neglect  to  return 6087 

Sale  of  personal  property,  without  proper 

security , , 6082n 

8ale  of  personal  property  not  liable  for  loss, 

when 6083 

Taxes,  liability  for  pavment  of,  etc., 

R.  S.,    §82845,2847,2849 
Unreasonable  delay  in  collecting  and  pav- 
ing debts '.  6209 

MirwrUy  of  executor.' 
Administrator  with  will  annexed,  may  be 

appointed  during 6001 

unless  there  fs  another  executor  capable 

of  acting ^ . : 6001 

Mortgager 
Mortgaged  premises  considered  personal  as- 
sets to  be  accounted  for 6070 

Mortgagees  necessary  parties  in  action  for 

sale  of  landi;o  pay  debts 6142 

Particularly  stated  in  inventory 6035 

Power  of  executor,  etc.,  to  take  possession 

of  mortgaged  premises 6070 

release  mortgage 6071 

foreclose  mortgage 6072 

Sale  of  real  estate,  deferred  payments  se- 
cured by 6162 

To  be  recorded. 607Oi 

Negotiable  note  .* 
Can  not  bind  estate  by  negotiable  note  given 

by,  as  such 6185n 

May  be  taken  in  sales  <A  personal  property 

on  credit 6082 
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JLdmlniBtratlon  of  estates,  Vto.— Continued, 
notice,' 
Account  of  filing  and  hearing,  how  and  by 

whom  given §6402 

Appeal,  when  and  how  ^ven §§  6408,  6231 

Application   for  adminiHtration  before  or 

after  twenty  years 6014 

Appointment,  wheii,  how  long  and  how. . .  6088 

Eroof  of 6089 
y  administrator  de  bonis  non 6123 

iailure  to  give,  how  remedied 6126 

extends  time  for  bringing  action. J| 6122-6126 
liability  for  damage  caused  by  omission. .  6127 
Olaims  against  estate,  of  filing  requisition 

to  reject .' 6098 

Desperate  claims  of,  application  to  court  for 

sale,  etc 6078 

of  sale  of  such  claims 6079 

^Evidence  of  what  is 6089 

Exceptions  to  inventory 6024 

JExecutors'  or  administrators'  claim  against 

estate 6100 

service  of 6100 

Insolvency  of  estate,  by  commissioners ....  6225 

by  executors,  etc 6237 

form 6238 

Inventory  of  time  and  place  of  taking  and 

how  given 6032 

exceptions  to,  of  filing  and  hearing 6024 

limitation  of  action  affected  by  failure  to 

give,  of  appointment §§  6122,  6126 

Omission  to  give,  of  appointment,  liabilty.  6127 
Publication,  notice  by.    See  Notice. 
Petition  to  compel  distribution,  of  filing, 

§§6195-6196 

Removal  of  executor,  etc 6017 

Sale  of  personal  property 6076 

Bale  of  real  estate 6159 

Surety  on  bond  of  executor,  etc.,  on  appli- 
cation for  release 6204 

to  require  new  bond  when  sureties  insuf- 
ficient   ; 6205 
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AdminlBtratloii  of  estates,  ete.—ConHnued. 
Bartition .' 

Proceedings,  when  action  pending  for 56173 

Sale  on,  does  not  bar  sale  to  pay  debts 6174 

Partners,' 

Non-resident  engaged  in  business  here 6013 

Surviving,  rights  of,  etc g§  3167-3168 

Testimony  against  deceased,  etc.    Code  of 

Civil  Procedure , 5242 

Payment  of  debts — see  Claims,  supra: 

Action  on  bond  for  neglect  of, 6209 

Debt  of  executor,  etc.,  against  the  estate, 

how  paid §§  6099-6101 

Heirs  may  give  bond  to  prevent  sale  of  real 

estate  to  pay  debts 6146 

Insolvency,  how  made  in  case  of . . .  .§§  6244-6246 

Limitation  of  actions  by  creditors 6113-6115 

on  rejected  claim 6097-6098 

Order  of  payment 6090 

when  and  how  paid  ratably 6090 

liens  not  affected 6091 

Residuary  legatee  may  give  bond  for. .  .5998,6023 

Sale  of  land  for 6136 

allegation  of  petition 6141 

Undevised  real  estate  to  be  first  applied. . . .  5972 

When  not  due ^ 6104 

in  four  years §§  6113, 6115 

When  provisions  made  for  by  will. . .  .5974,5975 
When  executor,  etc.,  may  pay  without  be- 
coming liable  for  deficiency  of  assets.  6109 

Whole  estate  liable  for 5975 

Profit: 
Executor,  etc.,  not  to  derive  from  increase  of 

estate 6180 

Besignation  of  executor  or  administrator: 
Acceptance  of  by  court  granting  letters  ....  6015 

Effect  of,  on  previous  liabilities 6016 

on  previous  sales  and  other  acts 6021 

Revocation  of  letters  and  removal  of  executor  or 
administrator: 
Absconding  or  concealing  of  execut<M',  etc., 

of  insolvent  estate ....  * 6252 

Account,  for  failure  to  render - 6178 
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Accoant,  failure  to  file  by  executor  of  ineolv- 

ent  estate ?6252 

Acts  prior  to  removal  valid 6017n 

Bond,  for  failure  to  give ?§  5996, 6207 

Contest  terminating  in  favor  of  will 6019 

Discovery  of  will,  on 6019 

Effect  of  removal 601 7n 

Error,  not  appeal,  lies  from  order  of  removal.  601 7n 

Failure  to  give  new  bond 6207 

to  give  bond  of  indemnity  to  surety 6208 

Fraudulent  conduct 6017 

Gross  neglect  of  duty 6017 

Habitual  drunkenness 6017 

Incompetency 6017 

Inventory,  failure  to  return 6049 

Litigation  of  unsettled  demand  between  and 

estate 6017 

Marriage  of  female  does  not  operate  as. . . .  6022 

Notice  of  removal,  twenty  days 6017 

Probate  of  will  after  granting  letters  of  ad- 
ministration   •. 6019 

unless  petition  for  contest  filed  before  rev- 
ocation  6019 

Removal  from  state 6017 

Sale  bill,  failure  to  return 6087 

Sale,  private,  failure  to  make  return 6087 

Waste,  for 6208 

Sale  qfpersoncU  property  : 

Afiidavit  before  private  sale 6076 

Clerk  of,  to  be  employed 6084 

how  sale  bill  made  by 6084 

Credit  given  unless  court  otherwise  direct. .  6081 

Desperate  claims,  disposition  of 6077 

notice  of  application  for  sale 6078 

notice  of  sale 6079 

Discretion  of  executor,  etc.,  in  order  in  which 

articles  to  be  sold 6085 

Emblements  may  be  sold  before  or  after 

severance  from  land 6074 

sale  may  be  deferred  beyond  three  months.  6074 

purchaser  may  enter  upon  and  possess. . .  6027 

List  of  articles  sold  must  be  made  out 6084 
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must  include  property  taken  by  widow  at 

appraisement 

Loss  resulting  from,  when  executor,  etc.,  not 

responsible 6083 

Notes  or  bonds  for  payment  must  have  two 

or  more  sureties. . .  .• 6082 

Notice  of  public  sale,  how  given 6076 

Order  of  articles  offered,  same  on  sale  bill 

as  in  inventory 6085 

Order  to  sell  personal  property  at  private  sale.  60767i 
Personal  property  specifically  bequeathed 

not  to  be  sold  until,  etc 6074 

when  and  what  personal  property  to.  be 

sold 6074 

Private  sale,  when  court  may  order 6076 

aflSdavit  required  before 6076 

before  confirmation §§  6412, 6086» 

not  to  be  sold  for  less  than  two-thirds  ap- 
praisement, unless,  etc 6076 

order  for 6076» 

return  of 6086 

how  made 6086 

terms  of,  fixed  by  court,  how 6076 

when  not  sold  within  six  months,  etc. . . .  6076 

Public  vendue,  must  be  made  at 6076 

when  court  may  order  sale  at  public  auc- 
tion   6076 

notice  of 6076 

form 6076tt 

Stocks,  how  sold 6080 

for  how  much  at  private  sale 6080 

When  property  discovered,  not  mentioned 

in  inventory 6084 

Will  so  directing  sale  need  not  be  made 6074 

but  court  may,  notwithstanding,  order  it.  6074 
Sale  bill : 
Articles  mentioned  in  to  be  stated  in  same 

order  as  in  inventory 6085 

Form 6086n 

Record  of,  when  to  be  made 528 

Return  of,  how  enforced 6087 

Signed  by  clerk 6086 
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ikdminlBtratlon  of  estates,  etc.— CVmhnued. 
Sworn  to  by  executor,  etc.,  and  returned  to 

court,  when  and  how 

Sale  of  real  estate: 
Administrator  de  bonis  non,  conveyance  to 

be  made  by,  when 6138 

on  death  or  remov^  of  executor,  etc. . . .  6138 

Affidavit  as  to  how  private  sale  made 6412 

Answer  of  minor  defendants  by  guardian  ad 

litem 614471. 

of  widow  waiving  dower  by  metes  and 

bounds,  etc 6143n 

and  cross  petition  of  lien  holders 6143n. 

Application  for  to  be  made  when  and  on 

what  ground 6136 

in  what  courts -•. .  6137 

Appraised  value,  when  sale  not  to  be  made 

for  less  than  two-thirds  of 6160 

when  sale  to  be  made  for  less  than  one- 

haJf  of 6160 

Appraisement,  judgment  and  order  of 6155it 

order  of  and  sale  may  be  made  at  same 

time 6154 

where  and  how  to  be  made §§  6155, 6157 

when  no  dower  to  be  assigned 6154 

Appraisers,  appointment  of 6155 

when  lana  situate  in  two  or  more  coun- 
ties    6155 

can  not  purchase  at 6161n 

compensation 6158 

duties 6155 

in  assignment  of,  dower 6155 

failing  to  serve 6156 

oath 6157 

otder  to  appraise 6155 

report  of 6157 

where  there  is  more  than  one  tract  and 

dower  is  assigned  in  one  for  all 6157n 

when  dower  can  not  be  set  off,  and  rents 
and  profits  are  set  off  in  its  place. . . .  6157n 

when  nomestead  is  set  off 6157n 

Assets,  when  to  be  marshaled  in  conformity 

to  will 6152 
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Bond  required  of  executor,  etc.,  to  account 

for  surplus,  etc.,  before«sale J6150 

additional  bond,  when 6151 

by  administrator  de  bonis  non 6138 

to  prevent  sale 6146 

when  claim  rejected  atanstance  of  heir.  6098 

of  foreign  executor,  etc §§6169, 6170 

Confirmation  of  sale  and  order  for  deed 6162 

form 6162n 

Conveyance  to  be  made  by  administrator  de 

bonis  non,  when 6138 

Costs,  when  objections  to  granting  order  of 

sale 6153 

Death  of  administrator  or  executor,  effect. .  6138 

Deed  of  land  sold,  evidence  of  what 6163 « 

vests  title  in  purchaser 6163 

form 6162n 

Deferred  payments,  how  secured 6162 

court  may  direct  sale  without  recourse  of 

notes  taken  for 6162 

Distribution  of  money  arising  from,  when 

court  to  order 6145 

how  made 6165 

Dower,  answer  of  widow  waiving  by  metes 

and  bounds.,  etc  6143» 

assignment  of,  when  and  how 6155 

specially  assigned,  a  charge  on  lands 6164 

adjustment  of  on  sale  of  equitable  inter- 
est in  land 6166 

Equitable  interest  in  land,  action  to  subject, 

how  brought. ... 6166* 

dower  interest,  how  ascertained 6166 

Executor  or  administrator  can  not  purchase 

at 6161n 

Foreign  executor,  etc.,  authorized  to  sell, 

when  and  how §?  5941, 6168 

when  required  to  give  bond  in  this  state.  6169 

to  account  for  surplus 6170 

Fraudulently  conveyed  land,  liable  to 6139 

how  set  aside 6140 

in  what  court  action  to  be  brought 6140 

limitation  of  action 6139 
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necessary  parties {6142 

title  of  bona  fide  purchaser  protected 6139 

Guardian  may  sign  consent  for  ward 6143 

but  not  guardian  of  person  only 6143 

when  guardian  ad  litem  may  be  appointed.  6144 
can  not  waive  notice  or  service  of  sum- 
mons    6144 

form  of  order  appointing  guardian  ad 

litem 6144n 

of  answer  of  minor  defendants  by 6144n 

How  sale  prevented 6146 

Improved  lands  not  to  be  sold  for  less  than 

two-thirds  appraisement 6160 

unimproved  not  less  than  one-half 6160 

Inventory  of  may  be  required.  .?§5996, 6606, 6025 
Jurisdiction  of  probate  and  common  pleas 

courts 525 

Legacy,  when  proceedings  authorized  to  sell 

land  to  pay 6172 

Liens,  court  to  dejtermine  priorities 6145 

answer  and  cross-petition  of  lien  holders .  6143rt 
lien  holders  and  mortgagees  necessary  par- 
ties   6142 

release  and  satisfaction  of  liens  to  be  en- 
tered of  record 6145 

fee  for  recorder  to  be  taxed  in  cost  bill.  6145 
Non-resident,  affidavit  to  obtain  publication 

for 6143n 

Notice  to  parties  by  nublication 6143r> 

of  sale,  when  and  now  given 6159 

in  German  or  Bohemian  newspapers 6159a 

Order  oi  sale,  what  may  be  included  in.  I . .  6148 
of  appraisement  and  sale  may  be  made  at 

same  time,  when 6154 

Order  for  appraisement  and  assignment  of 

dower 6155n 

for  public  sale 6161fi 

private  sale  . .  /. 6161it 

Partial  sale,  when  may  be  made 6149 

Parties  who  are  necessary 6142 

Partition,  proceedings,  when  action  pending 

for 6173 
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Administration  of  ostates,  etc— Continued.  *    , 

sale  in  partition,  no  bar  to  sale  to  pay 

debts ..§6174 

Petition  for,  what  to  contain 6141 

form 6141n 

for  sale  of  equitable  interest 6166 

Private  sale,  when  and  how  made 6161 

order  for 6161n 

aflSdavit,  as  to  how  made 6412 

Publication,  notice  to  parties  by 6143 

affidavit  to  obtain 6143n 

Purchase  money  may  be  ordered  accepted 

in  cash 6162 

Ke-appraisement,   when    may   be  ordered. 

§§6154,6160 
Removal,  resignation,  etc.,  of  executor,  etc., 

effect 6138 

sales  of  former  executor,  etc.,  valid 6021 

Heport  of  appraisers 6157 

Heturn  of  service 6143 

IReturn  of  order  of  sale , 6162 

form 6162n 

when  no  sale  effected 6162n 

of  private  sale 6162n 

Service,  in  action  for,  how  made,  and  by 

whom. ...   6143 

affidavit  to  obtain  publication 6143« 

notice  to  parties  by 6143 

Stay  of  proceedings  when  claim  rejected  at 

instance  of  heir,  etc 6098 

Summons,  service  of 6143 

return  of 6143 

constructive 6143n 

waiver  of  and  consent  to  sale 6143n 

Surplus  of  proceeds  considered  and  distrib- 
uted as  real  estate 6171 

Surviving  executor  may  sell,  when 6980 

Terms  of  sale §§6147,  61b0,  6161 

Title  of  heirs  in  land  set  off  to  widow  for 

dower  may  be  sold ^. 6148 

Venue  of  aption 6137 

IVhen  sale  not  to  be  made  for  less  than  two- 
thirds  appraised  value 6160 
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AdnliilBtration  of  estates,  etc.— Oonttnued. 

When  court  to  order  sale ?  6147 

Whole  estate  to  be  sold  when  partial  sale 

would  injure  residue 6149 

Will  authorizing,  no  order  required 6167 

When  executor,  etc.,  authorized  to  sell  real 

estate §§6136,  6167,  6172 

when  authorized   by  the  terms  of  the 

will '.....  6167 

when  testator  has  given  a  legacy  by  wiU 
that  is  effectual  to  charge  the  real  es- 
tate and  there  is  not  sufficient  per- 
sonal estate  to  pay  it 6172 

when  the  personal  estate  is  insufficient  to 
pay  the  debts  of  the  deceased,  allow- 
ance to  the  widow  and  children  and 

charges  of  administration 6136^ 

Special  administrator  : 
Actions  can  not  be  brought  against  by  cred- 
itors of  decedent 6012^ 

Appointment  of  to  preserve  effects  of  es- 
tate    6007 

Bond  and  conditions 6008 

Compensation  of 6009 

Duties  and  powers 6009 

cease  on  appointment  of  regular  executor 

or  administrator 6010 

Regular    administrator,    proceed    against, 

how 6011 

Summons/ 

In  action  for  sale  of  real  estate 6143 

may  be  served,  how ; . . . .  6143 

service  by  publication 6143n 

affidavit  to  obtain 6143w 

waiver  of 6143 

guardian  ad  litem  can  not  waive 6144 

Sureties  of  executors  or  administrators,* 
Account,  when  may  compel  executor,  etc., 

to  render 620S 

Bond  of  indemnity  may  be  required  of  ex- 
ecutor, etc 6208 

Distributive  share  of  heir,  etc.,  liability  for 

payment  of .* 6201 
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Administration  of  estates,  eUc-^Continued. 

may  be  made  parties  to  judgment  for 

such  share §6201 

may  make  what  defense  to  such  judg- 
ment   6201 

Foreign  executor,  etc.,  indemnity  to  be  given 

to,  when 6132 

Insufficient,  new  bond  must  be  given,  when,  6205 

Liability  o*f 6020n 

Number  of,  must  be  two  or  more §§59%,  6006 

Provisions  as  to  liability  of  estate  of  de- 
ceased joint  debtor,  not  to  affect 6103 

Qualifications  of *. 5999 

Kelease  of,  how  obtained 6204 

cost  of  proceedings 6204 

death  ot,  good  cause  for 6204 

not  released  until  new  bond  given 6204 

notice  to  executor,  etc.,  required 6204 

Taxes,' 
•Compensation  for  money,  etc.,  advanced  to 

pay 2851 

Inheritance  tax 517-^27 

Order  of  payment 6090 

Sale  for  payment  of,  when. 6090« 

Where  listed  when  administrators,  etc.,  re- 
side in  diflferent  counties 6090n 

Vouchers : 

Of  money  of  heirs,  etc.,  invested. 6191 

Order  of  court,  as  to  desperate  claims  suffi- 
cient  6077 

Produced  on  settlement  of  account  for 
all  payments  made  and  filed  with 
account 6183 

What  items  may  be  allowed  without 6184 

Waster 
Cause  for  removal  of  executor  or  adminis- 
trator   6208 

How  and  when  to  proceed  against  executor 

or  administrator  for  liability  for 6107 

Widow  and  children. 
Action  to  pav  debts,  -widow  may  be  made 

party.: 61g 

dower  to  be  assigned  in  such  action,  how.  6165 
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AdmlnlstraUon  of  estates,  eto.—Contimied. 
Action  may  be  brought  against  executor, 

etc.,  when §HU95-6199 

Action  on  bond  of  executor,  etc.,  when. . . .  6211 

'Allowance  to,  a  preferred  claim 6090-, 

Allowance  to  widow  and  minor  children  for 

.     year's  support ??  6040-6043 

appraisers  to  certify  amount  of  money  re- 
ceived for  support  of 6041 

increase  or  diminish  allowance,  probate 

court  may,  how 6043 

separate  schedule,  allowance  to  be  stated 

in 6042 

Appeal  from  order  of  court  as  to  allowance 

of,  may  be  taken 6407 

Bower  to  be  assigned  in  action  to  pay  debts, 

how eibb' 

Husband,  when  widow  entitled  to  adminis- 
ter estate  of 6005 

Minor  children,  when  there  are  none,  what 

articles  belong  to  her 6039 

Notice  of  appraisement  and  making  inven- 
tory, widow  entitled  to 6032 

Order  of  payment  of  allowance  to 6090 

Party,  to  oe  made  to  action  to  pay  debts  .. .  6142 
Property  at  appraisement,  widow  may  take, 

when  . . ., 6074r 

Record  of  allowance  to,  when  to  be  made. .     528 
Retain  possession  of  certain  articles,  widow 

may , 6039- 

Surrender   certain    articles,    widow   must, 

when 6039 

AdmlnlBtrator  and  executor- 
Account,  may  be  compelled  to,  in  case  estate 

is  insolvent,  when 6252 

property  retained  or  consumed  by,  must 
account  for  in  double  its  appraised 

value 6182 

Accounts,  appeal  may  be  taken  from  order 

settling 6407 

compelled  to  render,  when 6178 

charged  with  what,  in 6179 

must  render  in  eighteen  months 6175 
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Administrator  and  exBOutor,— Continued. 

when  to  render  subsequent 56175 

oath,  may  be  examined  on,  as  to.  .§§6175,6403 
rendered  by  two  or  more  joint,  may  be  al- 

,  lowed  on  oath  of  one 6176 

rendered  when,  of  deceased  or  insane  ex- 
ecutor   6175a 

unclaimed  money  may  be  invested  by,  on 

order  of  court 6191 

vouchers  to  be  produced  by,  on  settlement 

of 6183 

what  may  be  allowed  in,  without 6184 

Action,  direction  asking,  may  be  brought 

by , 6202 

for   damages   for   wrongful   death,   how 

brought  by 6185 

may  settle  for 6135 

when  death  caused  in  another  state. . . .  6134a 
may  be  brought  by,  without  joining  real 

party  in  interest.    Code  Civil  Pro 4995 

successor   to,    when    and    how    brought 

against 6125 

pending  suits,  to  prosecute 6019 

Aaministrator  appointed  in  what  order 6005 

duty  of  probate  judge  with  respect  to  ap- 
pointments of 6005 

Administration   unfaithful,  wha^  shall   be 

deemed 6209 

liable  to  damages  for 6209 

Adverse    party,    incompetency    to    testify 

against.     C.  C.  P 5242 

Affidavit  in  proof  of  claim,  when  may  re- 
quire   6092 

Appeal  from  order  to  enforce  distribution. .  6203 
bond  for,  need  not  give.  §§  6408,  2256,  5228  C  C  P. 

msLy  be  prosecuted  b  v.    C,  C  P 5229 

Application  to  be  filed  before  appointment 

of ;  what  to  contain 6005 

Appointment  as,  does  not  discharge  debt  of, 

due  testator 6069 

must  charge  himself  with  such  debt 6069 

must  distribute  same  as  part  of  personal 
estate 6069 
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Administrator  and  executor— OmMnueci. 
Appraisers,  duty  of  with  respect  to  certifi- 
cate of J6030 

Appraisement,  must  serve  notice  of  time 

and  place  of  making 6032 

Assets,  collection  of,  in  one  year 6062 

contingent  debts  and  claims,  and  claims 
not  due,  may  with  the  approval  of  the 
court  be  set  aside,  and  the  residue  of 

the  estate  distributed . . .  » 6189 

disbursement  of,  administrator  may  plead 

when 6110 

distributees  to  give  bond  to  pay  claims  in 

suit,  or  not  yet  due 6189 

emblements  are 6026 

extension,  limitation  of,  period  of 6060 

further  time  can  not  be  allowed,  when. . .  6065 
new,  received  after  return  of  first  inven- 
tory, duty  of  as  to 6061 

payment  of  claim  of  administrator  of  es- 
tate, not  to  be  retained  for 6099 

proceeding  when  assets  concealed  or  em- 
bezzled   M  6063-6059 

proceedings  when  more  time  required  for 

collection 6063 

affidavit  required  in  such  case 6064 

received  after  four  years,  paid  out,  how. .  6114 
Bond,  action  on,  limitation  of  as  to.    C.  C.  P.  4984 

administrator  required  to  give 6006 

administrator  appointed  during  minority 

of  executor  must  give 6001 

executor  required  to  give ;  its  conditions . .  5996 

when  not  required  to  give 5996 

on  appeal.    Code  Civil  Procedure 5228 

for  stay  of  execution.    Id 6721 

difierent  bond  when  executor  is  residuary 

legatee 5997 

sale  of  land,  when  bond  required  before. .  6150 

additional  bond  may  be  required 6151 

separate  or  joint  may  be  taken,  when 5999 

special  administrator,  required  of 6008 

executor,  etc.,  may  prosecute  bond  of 
special 6010 
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Administrator  and  executor— Om^mn^d. 

Buretyi  released,  administrator,   etc.,  to 

give  additional  bond §§6204-6207 

indemnifying  bond  to  surety,  when 6208 

Claim  of,  against  estate,  to  have  no  prefer- 
ence  6099 

allowance  of,  to  be  presented  to  probate 

court  for 6100 

notice  of  presentation  of  such  claim,  to 

give,  how.  i 6100 

payment  of  such  claim,  not  to  retain 

assets  in,  when 6099 

Commissioner,  administrator  may  act  as,  to 

audit  and  allow  claims,  when 6236 

Compensation,  allowed  what 6188 

Compromise  with  debtor  of  estate,  may, 

when  and  how 6073 

Cost  bill  of  decedent,  paid  by.    C.  C.  P. . . .  5344 

Creditors,  when  may  sue 6108 

surety  of  creditor  may  compel  suit.  C.C.P.  5834 
Damages,  action  for,  for  wrongful  death, 

now  brought  by 6135 

may  settle  for,  and  how 6135 

Debts  of  deceased,  in  what  order  to  pay 6090 

Debt,  discharge  oi,  in  will,  not  valid,  when.  6068 

Debts  due  from  estate,  when  liable  for 6107 

may  pay  debts  without  becoming  person- 
ally liable,  when  and  how 6109 

may  pay  before  due  when  and  how 6104 

not  liable  for  debts  remaining  uncollected 

without  his  fault 6181 

Deceased  executor,  etc.,  administrator  of, 

must  file  account  in  six  months 6175« 

Decedent's    real    contract    completed   by. 

§§5800,  5801 

Decrease  of  estate,  not  liable  for 6180 

Disbursements  of  assets,  administrator  may 

plead,  when. 6110 

Discretion,  may  exercise,  as  to  order  in 

which  articles  are  sold 6085 

Distribution ;  after  order  of,  how  payment 

enforced 6195 

appeal  in  action  to  enforce 6203 


r 


INDEX.  581 

Administrator  and  exwuior^Continued, 

effect  of  judgment  after  order  of  distribu- 
tion  §6198 

of  assets  in  kind,  when 6189 

of  estate,  duties  as 4163 

served  how,  in  action  to  enforce 6195 

Dower,  duties  as  to.  Code  of  Civil  Proced- 
ure  ??  57 1 1-5719 

Emblements,  may  enter  on  lands  to  possess.  6027 
Equitable  interest  in  real  estate,  may  peti- 
tion for  sale  of 6166 

Evidence  of  settlement,  when  may  give.  . .  6112 
Executor  of  executor  can  not  administer 

estate  of  decedent. 6003 

Executor    renounces,     administrator     ap- 
pointed  , 6000 

Female,  if  removed,  husband  can  not  act . .  6022 

Foreign  will,  duties  of ,  as  to §§5939-^5941 

Funeral  expenses,  may  pay  before  letters 

issued \ 6004 

Guardian,  administrator,  etc.,  not  eligible  as, 

when 6256 

Guardian  must  make  out  account  of,  etc. . .  6291 
Homestead,  set  off,  for  decedent's  family. 

Code  of  Civil  Procedure 5437 

Increase  of  estate,  not  to  profit  by 6180 

Indemnifying  bond  to  surety,  must  give, 

when 6208 

Insolvency  of  estate,  may  be  compelled  to 

account  in  case  of,  when 6252 

Insolvent,  when  may  represent  an  estate  as.  6111 

liability  of  administrator  in  case  of 6250 

notice  when  estate   is    insolvent,   what 

must  be  given 6237 

suit  against  administrator  when  estate  is 

insolvent,  when 6246 

to  what  extent  liable  in  such  case 6250 

when  not  required  to  declare 6110 

Inventory,  must  make  oath  to 6046 

to  return  within  three  months 6047 

removal  for  failure  to  return 6049 

to  retain  a  copy  of  and  send  original  to 

probate  court 6044 
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Administrator  and  tTecator-^CmUinued. 
Invest  remaining  funds,  when  and  how. . .  .§6191 

Jail,  may  be  released  trom,  when 6052 

Judgment  against,  when    lound  guilty  of 

concealing  property  of  decedent 6057 

forfeits    compensation,    when     found 

guilty  of  concealing 6057 

lien,  such  judgment  a  lien  upon  real 

real  estate 6057 

against  administrator,  after  order  of  dis- 
tribution, its  effect 619& 

transcript  of,  to  obtain  and  file,  when 

and  how 605^ 

Lands,  administrator  may  enter  on,  to  pos- 
sess emblements 6027 

Lands  devised  to  be  sold,  one  executor  may 
sell,  if  two  or  more   appointed  and 

neglect  to  act 5980 

Legacies,  to  sell  lands  for  payment  of 6172 

Legatee,  when  executor  is  residuary,  differ- 
ent bond  required 5997 

Liability  of  for  debts  due  from  estate,  liable 

for,  when 6107 

failure  to  give  notice  of  appointment,  for.  6127 

insolvent. estates,  in  case  of. 6250 

payment  of  debts  without  personal  liabil- 
ity  6100 

Loss  on  sale  of  personal  property,  not  re- 
sponsible for,  when 608.^ 

Marriage,  no  disqualification  for  executrix 

or  administratrix 6022 

Member  of  mutual  fire  insurance  Co.  R.  S..  3650 
Minor  may  be  admitted  as  co-executor,  on     . 

attaining  majority 6001 

Minority  of  executor^  administrator  may  be 

appointed  durmg 6001 

•    Mortgage,  may  foreclose,  how 6072 

Mortgaged  premises,  make  take  possession 

of 607O 

release  of  mortgage  on  payment  of  debt.  6071 
to  be  seized  in  trust  of,  for  persons  en- 
titled to  redemption  money 6071 
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AdmlnlBtrator  and  executor— Contintted. 
Not  required  to  pay  claim  on  allowance  of 

court,  when §6116^ 

Notice ;  appointment ;  liability  for  failure  to 

give  notice  of 6127 

creditors,  to ??6088,  6123 

insolvency  of  estate,  notice  of 6237 

omitted ;  petition  to  publish 6126 

sale  of  land,  of 6159 

to  executor  or  administrator  that  he  is 

named  in  will 5920 

Nuncupative  will,  duties  as  to 5992 

Office  of,  not  to  expire  with  limitation  of 

time 6067 

Partition  proceedings  by,  when  action  for  "^ 

is  pending 6173 

prior  partition,  not  barred  from  bringing 

action  by , 6174 

Perpetuate  evidence  of  distribution,  may, 

how 6190 

Personal  property,  to  sell,  what  and  when.  6074 
Petition  in  error  by  from  order  discharging 
order  of  attachyient.    Code  of  Civil 

Procedure 5563c 

Petition  by  to  complete  real  contract  of 

decedent.  6800 

Plead  disbursement  of  assets,  when  he  may.  6110 
lull  administration  of   estate,  when  he 

may  plead 6112 

Powers  of,  before  letters  issue 6004 

during  contest  of  will 6019a 

Probate,  must  produce  will  for §§5921-5924 

Property  specifically  bequeathed,  when  may 

dehver ^ . .  6075 

Prove  amount  applicable  to  claim,  he  may.  6250 
Purchasing  at  their  own  sale,  effect.  C.C.  P.  5404 
Real  estate ;  action  by,  for  recovery  of  fraud- 
ulently conveyed  or  to  avoid  such 

conveyance 6140 

limitation  of 6139 

proceedings  for  authority  to  sell,  where  to 

begin 6137 
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Administrator  and  ezeovLtor.—ConHnuecL 

successor  to  continue  if  executor  or  ad- 
ministrator die  during. §6138 

when  to  begin 6136 

remedy  when  sale  invalid.    C.  C.  P 5411 

to  subject  fraudulently  conveyed  to  sale.  6139 
will  authorizing  sale,  no  order  required. .  6167 
Referees   may  agree  to  submit  claim  to, 

when 6093 

Reject  claim  on  requisition  of    heir,  etc., 

when 

Release  of  surety §§6204-6207 

Removal  of,  co-executor  may  continue  to 

act  on §§6017-6022 

predecessor,  on  removal  of,  administra- 
tor may  be  appointed 6017 

Return  of  sale,  must  make,  how 6162 

Revivor  of  action,  by  and  against.    Code  of 

Civil  Procedure §§5148-5161 

Revivor  of  judgment.    Code  Civ.  Pro 5369 

Road  materials,  duties  and  rights  as  to, 

R.S.    §§4744-4745 
Sale  of  real  estate ;  may  begin  proceedings 

for,  when 6136 

bond  required  of,  before  sold 6150 

additional    bond,  court   may    require, 

when 6151 

equitable  interests,  may  petition  for  sale 

of 6166 

fraudulently  conveyed §§6139-6140 

legacies  for  payment  of 6172 

less  than  appointed. number  may  make 

sale  of 5980 

notice  of  sale,  when  and  how  given 6159 

return  of  sale,  must  make,  how 6162 

summons  mav  be  served  by,  when 6143 

Sale  of  personal  property 6083 

arrange  sale  bill  same  as  inventory 6085 

discretion,  must  exercise  as  to  order  in 

which  articles  are  sold 6085 

list  of  personal  property  must  be  made 

before  sale,  how 6084 

not  responsible  for  loss  on  sale  of*  when. .  6083 
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Administrator  and  executor.— Con^nued. 

oath,  must  make  to  sale  bill  and  return 

same,  when  and  how §6086 

sureties  on  sale  notes,  must  require  two 

or  more 6082 

Securities ;  in  wUat  may  invest  trust  funds.  6413 
Security  for  costs  need  not  be  given  by, 

when.    C.C.  P 5340(1) 

Service    on    non-resident    by    publication. 

C.  C.  P.  5048 
Special  administrator,  action,  commenced 
by,  regular  may  be  admitted  to  prose- 
cute    6010 

bond  required  of - 6008 

citation   and   attachment    may   be   had 

against,  when 6011 

executor  may  prosecute  bond  of 6011 

powers,  duties,  etc.,  of 6009 

cease  when 6010 

Successor,  action  may  be  brought  against, 

when  and  how 6125 

may  bring  suit  on  bond  of  predecessor. . .  6020 

prosecute  pending  actions 6019 

take  possession  of  assets  and  effects 6020 

Sureties;  administrator  to  give  additional 

bond  on  release  of §§  6204-6207 

must  give  indemnity  bond  to,  when 6208 

required  on  sale  notes,  two  or  more 6082 

Surety  for,  how  made  party  to  judgment 

against 5371 

Taxation,  must  list  property R.  S.    2734,  2736 

Taxes,  lien  of,  for  taxes  advanced 2851 

on  personal  property §§  6019a,  2838  R.  S. 

on  lands 6019a,  2845,  2849  R.  S. 

Testify,  party  shall  not  when  adverse  party 
claims   exceptions.     Code   of    Civil 

Procedure 5242 

Tombstone  for  decedent 6185 

Transfer  of  actions  from  probate  to  common 

pleas  court 6199 

Trust,  when    renounces    duty  of   probate 

court 6000 
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Administrator  and  executor.— Cbneinued. 

Venue  of  actions  against.    C.  C.  P. . . . . .  .85031 

Will,  executor  party  to  action  to  contest  of. 

Code  of  Civil  Procedure 5859 

Administrator  de  bonis  non.— See  Administra- 
tor AND  Executor. 
Administrator  with  the  will  aiinexed.— See  Ad- 
ministrator AND  Executor. 
Administratrix.— See  Administrator  and  Ex- 
ecutor  §6022 

Admissions— 

Not  to  preclude  executor,  etc.,  contesting 

claim  against  estate,  when 6216 

Adoption  of  child— 

By  married  or  single  person 3137 

By  stepfather 3137a 

how  consent  of  wife  ascertained 3138 

order  of  court 3139 

effect  of  order 3140 

forms 3137n 

Heir,  adoption  of  child  as 4182 

property  of   adopting   parent  descends, 

how,  etc 3140 

Advancement— 

To  be  accounted  for 4169 

Where  greater  or  less  than  share 4170 

When  wholly  real  or  wholly  personal 4171 

If  value  expressed  in  deed 4172 

Considered  in  settling  with  child  absent, 
born  after  execution  of  will,  or  re- 
ported dead ?§5962,  5976 

Advertisement.— See  Notice. 

For  sale  of  land  by  executor,  etc 6159 

of  personal  property 6076 

Of  property  of  insolvent  debtor  by  as- 
signee, etc 6350 

*     Publication  in  two  newspapers 6406n 

Affldavit.-See  Oath. 

Appraisers,   in   proceeding   to   sell  minor 

ward's  real  estate 6284 


r 
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in  making  inventory  of  decedent's  estate.?  6033 
Appropriation  prooeedings,  proof  of  service 

by  publication 6419 

Arrest  of  fugitive  from  justice 505,  7156 

warrant  for  arrest  in  criminal  case  in  pro- 
bate court,  to  be  filed  therein 6457 

Assignment  for  creditors,  proof  of  claim. . .  6354 

attorney's  fees 6357 

compensation,  extra 6357 

discharge  of  arrested  debtor 6364 

inventory  of  assignee,  etc.,  to 6347 

publication,  proot  of 6089n 

sale,  before  confirmation  of,  private 6412 

s,chedule  of  debts,  of  assignee,  etc.,  to 6347 

County  auditor,  complaint  against 1031 

Criminal  jurisdiction,  as  basis  of  informa- 
tion  6457 

^Executors,  and  administrators,  account  of 

executors,  etc.,  as  to  correctness 6175 

where  two  or  more  executors,  etc 6176 

application  for  appointment §§5994w,  6005 

appraisers  of  personal  estate  to  discharge 

duties 6033 

of  real  estate 6157 

•compensation  for  additional 6188 

insolvent  estate,  of  claimant,  etc.,  to  claim 

against 6231 

to  remedy  omission,  to  appeal  from  de- 
cision of  commissioners 6231 

inventory  of  executor,  etc.,  annexed  to. .  6046 

proof  of  claim 6092 

before  what  officers 6092 

publication,  proof  of,  of  notice  of  appoint- 
ment   6089n 

for  constructive  service 6143n 

sale,  before  confirmation  of  private 6412 

sale  bill 6086 

to  obtain  private 6076 

to  obtain  service  by  publication 6143n 

tim.e,  further  Jto  collect  assets §§  6063, 6064 

«inknowi^,  name  and  residence  of  defend- 
ant  6143 


588  '  INDEX. 

Affidavit—  Continued. 

vouchers,  when  items  allowed  without.., J 6184 
will,  of  administsator  that  none  exists. 

§§5994n,6005 
Fees  paid  to  predecessor  for  ser\dces  per- 
formed by  probate  judge 532 

Girls'  Industrial  Home,  for  commitment  to.    769 

Guardians,  etc.,  account 6269 

inventory 6269 

statement  of  ward's  estate 6259 

as  to  value  of  mortgage  to  secure  bond. . .  6259 

private  sale 6412 

publication,  service  by 6143» 

Insane  person  on  application  for  admission 

to  asylum 702 

Longview .' 738 

of  physician  that  person  discharged  has 

again  become  insane 712 

Municipal  corporation,  to  complaint  against 

officer  of 1732 

Orphan  asylum,  to  send  vagrant  child  to..  314fti 

Affirmation— 
Of  commissioners'  proceedings  in  county 

road  appeals 4691 

Age— 

When  wardship  ceases 6258 

When  ward  may  choose  guardian .........  6257 

When  ward  may  marry  without  guardian's 

consent 6384 

Lease  to  determine  when  ward  arrives  at. .  6301 
To  be  stated  in  petition  for  sale  of  ward's 

lands 6281 

Within  which  ward  may  be  bound  to  ap- 
prenticeship  6293 

When  male  youth  may  be  committed  to 

Boys'  Industrial  School 753 

female  to  Girls'  Industrial  Home 769 

Child  can  not  act  as  executor  until  ft  be- 
comes of '. *.  ►  6001 

Agricultural  society- 
Proceeds  of  sales  of  escheated  lands  to  be' 

paid  to 4185 


r 
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JQderman— 
Proceedings  against,  guilty  of  misfeasance 

or  malfeasance,  etc g  1732,  et  sea. 

Allen-  * 

May  hold  land,  etc .» 4173 

Heirs  of,  may  inherit  lands 4173 

Form  of  application  for  restoration  of  record 

of  naturalization 528a 

Form  of  certificate  of  naturalization 628a 

Will  of,  effect  of  record  of 5940 

jdlowance— 

Appeal  from  probate  court  as  to ^ . . .  6407 

Claim  against  estate  of  by  executor,  etc. 

§§6092-6097 
by  probate  court  of  claim  due  executor 

§§6099-6101 
due  after  four  years,  not  conclusive,  when.  6116 
.    prima  facie  evidence  only  of  validity  of  al- 
lowance of  in  suit  on  bond 6216 

refusal  to  indorse  a  rejection 6097    . 

does  not  preclude  right  to  contest,  when.  6216 

against  insolvent  debtor's  estate 6354 

to  be  indorsed  by  assignee 6352 

of  compensation  to  assignee,  etc 6357 

Ouardian  to  receive  none  for  his  services, 

when    6269 

Time  to  collect  assets,  how  obtained. . .  .6063-6064 

when  not  allowed 6065-6066 

Widow  and  children  to  for  year's  support. .  6040 

record  of,  to  be  made,  when .....     528 

of  what  to  consist §§  6040-6041 

to  be  stated  in  schedule  separate  from  in- 
ventory  6042 

may  be  increased  or  diminished  by  court.  6043 

a  preferred  claim 6090 

not  barred  by  election  to  take  under  will.  5964 
on  sale  of  real  estate  by  executor,  etc 6136 

Alteration- 
Effect  of,  of  will  by  deed,  etc 5956 

when  operates  as  revocation.  .5953n,  5956,  5957 
Of  state  or  county  road,  appeal  from  order.  4688 

township  road 4697 
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Amendment— 
Allowed,  making  new  parties  in  proeeedlngfr 
by  creditors  against  heirs,  etc.,  of  de- 
ceased debtors 56222 

Of  iilformation  filed  in  probate  court......  6458i 

Amercement— 
Of  officer,  refusing  to  serve  or  return  proc- 
ess. . 541 

or  pay  over  money 541 

proceedings  against 542: 

Annuity  tiOile— 

For  estimating  value  of  widow's  dower 6166rt 

Answer— 

Of  guardian  ad  litem ^ , 6144» 

Of  widow  waiving:  assignment  of  dower  by 

metes  and  bounds,  etc 6133» 

Of  wife  of  assignor  waiving  assignment  of 

dower 6143n  6350 

Of  arrested  debtor  in  examination  before 

commissioner  of  insolvents 6365 

Of  defendant  in  action  for  sale  of  land 6143rt 

Answer  and  cross-petition— 
Of  creditor  in  suit  to  set  aside  fraudulent 

conveyance 6344 

Of  defendant  in  action  for  sale  of  land 61439t 

Appeal— 

Appropriation  of  property  hy  cities  and  villages: 

Appeal  to  common  pleas... 2254 

Bond 2255 

when  not  required 2256 

Corporation  can  not  appeal 225^ 

Married  woman's  liability. 225^ 

Notice  of  appeal '. 2255 

Original  papers  may  be  used 2258- 

Transcript,  etc.,  probate  judge  to  furnish. .  225r 
Assignment  for  creditors  : 
Account,  from  order  settling  of  assignee. . . .  6407 

Appeal  to  common  pleas 6407 

Bond 640^ 

when  not  required , 6405 

Original  papers  may  be  used 640^ 

Proceedings  in  common  pleas,  etc 6410- 

Real  contracts,  completion  of 6407 
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Appeal— (7ontfnu0d. 

Sale  of  property  for  payment  of  debts §6407 

none  lies  from  order  setting  aside  or  refus- 

•     ing  to  confirm 6407n 

Transcript,  when  to  be  filed. 6409 

Trial  in  common  pleas 6410 

Hzecviors  and  administrators  : 

Account,  from  order  settling 6407 

Allowance  to  widow,  from  order  increasing 

or  diminishing 6407 

Bond §§  6408,  6101 ,  6230 

when  not  required ?§6408,  2256,  R.  S. 

Distribution,  proceedings!  to  enforce 6203 

appeal  to  circuit  court 6203 

Insolvency,  irom  decision  of  commissioners, 

disallowing  claim 6230 

bond : 6230 

failure  to  appeal,  how  remedied 6231 

when  petition  to  be  presented 6231 

Inventory,  on  hearing  exceptions  to 6024 

Of  claim  of  executor,  etc.,  against  estate 6101 

Proceedings  in  common  pleas. 6410 

Proceeding  against  persons  suspected   of 

having  embezzled  assets,  etc 6407 

Heal  contracts,  for  completion  of 6407 

Record  of  will  destroyed,  contest  of 5952 

Sale  of  real  estate,  for  payment  of  debts 6407 

Transcript,  when  to  be  filed 6409 

Will,  irom  refusal  to  admit  to  probate 6934 

not  copy  of  foreign  will 5934n 

-    how  appeal  perfected  and  proceedings  in 

common  pleas .'  5935 

in  proceedings  to  contest  supplied  record 

of , 5952 

f^riuirdians  and  trustees : 

Account,  from  order  settling ?§6289,  6407 

Appointment  of  guardians  or  trustees  for 

lunatics,  etc 6407,  6302n 

ond 6408 

when  not  required §§6408,  2256,  4689 

Distribution,  enforcement  of  order  of . . . . .-.  6203 

Proceedings  in  common  pleas,  etc 6410 

Ileal  contracts  to  complete 6407 
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Appeal— Continued. 
Sale  of  real  estate  for  payment  of  debts. .  .§6407 

Transcript,  when  to  be  filed 6409 

Trustees   accounts 6331 

Bank  deposits : 

To  recover  unclaimed g§  1750-6 

Ditchf  county  : 
Appeal  from  county  commissioners  to  pro- 
bate court 4463 

Bond 4463 

Consolidation  of  appeals 4474 

Costs  and  fees g§  4506,  4470 

when  jury  find  for  improvement 4472 

when  probate  court  confirms  assessment.  4473 
Jury,  drawing  and  impaneling gg  4465,  4466 

oath 4467 

view  of  premises  by 4468 

Notice  of  appeal 4463 

Preliminary  hearing .' 4464 

Proceedings  to  open  and  widen  outlet,  etc. .  4506n 
Transcript,  auditor  to  transmit 4463 

of  proceedings  sent  to  auditor 4470 

Verdict 4469 

iproceedings  after 4470 

"Wno  may  appeal,  and  from  what 4463 

When  ditch  requires  location  or  benefits 

lands  in  more  than  one  county 4488 

Ditchf  township: 

Appeal  from  trustees  to  probate  court 4533 

Bond 4533 

Consolidation  of  appeals 4534 

Costs  and  fees 4541 

Jury,  impaneling 4537 

view  of  premises 4538 

Notice  of  appeal 4533 

to  parties,  how  served 4535 

Preliminary  hearing 4536 

Proceedings  to  open  outlet,  etc. ... , 4542i^ 

Transcript  filed  with  probate  judge 4633 

sent  to  township  clerk : . . . .  4542 

Verdict 4539 

proceedings  after 4540 

"Wiio  may  appeal  and  from  what 4533 
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AppetH—Contintied. 
Drift,  removal  of: 
Appeal  from  commissioners  to  probate  court?  4975 

Bond 4575 

Consolidation  of  appeals 4575 

Costs 4581 

Jury 4577 

notice  of  meeting 4578 

oath 4580 

:tTotice  of  4575 

Preliminary  hearing. . ; 4579 

Report  of  Jury 4580 

proceedings  on  report 4581 

Transcript,  etc.,  filed  with  probate  judge.. .  4576 
Election  of  probate  judge  : 

Appeal  to  common  pleas,  in  contest  of 2997 

Joint  sub-district  : 
Appeal  to  probate  court,  as  to  dissolution 

or  alteration  of 3950 

Pike,  one  mile  oAiessment  : 
,See  One  Mile  Assessment  Pike. 
Appeal  to  common  pleas  from  assessment 
of  damages  for  material  taken  for  con- 
struction and  repair 478^ 

Pike,  two  mile  assessment : 
Appeal  from  assessment  of  damages  to  pro- 
bate court 4834 

Appeal  to  common  pleas  from  assessment 

of  value  of  material  taken 4857 

appeal  when  pike  is  in  more  than  one 

county 4859 

Jtoad,  county: 
Appeal  from  order  establishing,  altering,  va- 
cating or  changing  width 4688 

bond . .  4689 

when  not  required 4689 

costs §§4691,  3 

proceedings,  when  to  be  affirmed 4691 

set  aside 4691 

transcript,    auditor   to  send    to  probate 

court 4690 

view,  when  court  to  order  new 4691 

order  to  viewers 4692 


■''  'i. 
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Appeal—  Continued. 

confirmation  of  proceedings §4693 

when  exceptions  may  be  fifed  to  report.  4704 

when  review  may  be  ordered. 4694 

Appeal  I  from   award  of  compensation  and 

damages,  or  refusal  to  award  damages.  4699 

bond 4689 

consolidation  of 4699 

costs 4705 

error  lies  from  common  pleas 4715 

jury,  drawing 470O 

impa^eling,  etc ^ 4702 

'     view  of  premises * 470$ 

notice  to  appellant  and  obligors 4701 

trial 4703 

verdict 4703 

Boad,  improved: 
Appeal  in  reference  to  material  taken  to  re- 
pair  4859» 

Boad,  state: 
Appeal  from  award  of  compensation  and 

damages,  from  location  of 4627 

bond 4627 

costs §§  4629, 4630 

effect  of  verdict,  as  to  4705 

error  from  common  pleas 4713 

fees 4632 

jury,  drawing 4628 

challenges 4702 

impaneling 4702 

oath 4702 

view  of  premises -..  4703 

notice  to  appellant  and  obligors 4701 

record 4707 

summons 4628 

trial,  conduct  of 4703 

verdict 4703 

proceedings  on  return  of 4703 

Appeal  from  award  of  damages  and  compen- 
sation on  account  of  alteration 4699 

bond 4689 

proceedings  thereon §4700  et  seq. 
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Appeal— Ocm^inued. 
Appeal  from  final  order  of  county  commis- 
sioners altering  or  vacating  in  whole 

or  in  part 

bond ■ 4689 

who  may  appeal  without 4689 

proceedings  affirmed,  when 4691 

after  reversal 4691 

view,  new  ordered 4691 

order  to  viewers 4692 

confirmation  of  proceedings 4693^ 

when  review  may  be  ordered 4694 

Road,  totunsHp  : 
Appeal  from  decision  establishing,  altering, 

changing  or  vacating 4697 

bond 4697 

Appeal  from  confirmation  of  assessment  of 
compensation  and  damages  or  refusal 

to  award  damages 4699 

bond 4689 

consolidation  of 4699 

costs 4705 

error  lies  from  common  pleas 4713 

jury  drawing,  etc 4700 

impaneling 4702 

view  of  premises 4703 

notice  to  appellants  and  obligors 4701 

trial,  conduct  of 4703^ 

verdict 4703 

School  aUendance:  , 

Refusal  to  excuse  from 

School  districts: 

Dissolution  or  alteration  of  joint  subdistrict.  3950 
Appeal  to  probate  court  : 

Ditch,  county 4463 

township 4533 

Drift,  removal  of 4575 

Insolvent  estate,  from  allowance  or  disallow- 
ance of  claim  against 6230 

Road,  state g§  4627, 4688, 4699 

county,  etc g§  4688, 4699 

repair  of,  improved 4859n 
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Ap^BBl— Continued. 

township ?4697,9 

Two-mile  assessment  pike §§  4834, 4859 

Appeal  to  common  pl^as : 

Contest  of  election  of  probate  judge 2997 

One-mile  assessment  pike  case. 4784 

Two-mile  assessment  pike  case 4857 

Appeal  from  probate  to  common  pleas  : 

Appropriation  of  property 2254 

Assignments  for  creditors &407 

Bond  for '6408 

Generally 6407 

Inventory,  hearing  exceptions  to 6024 

One-mile  assessment  pike,  assessment  of 

damages  for  material  for 4784 

Two-mile  assessment  of  damages  for  mate- 
rial for §§4867-4858 

Proceedings  for  allowance  of  claim  of  execu- 
tor, etc.,  against  estate 6101 

Proceedings  to  contest  supplied  record  of 

will 5952 

Proceedings  to  enforce  order  of  distribution.  6203 

Refusal  to  admit  will  to  probate §§5934,  5935 

Trustees'  settlements  of  accounts 6331 

Unclaimed  bank  deposits,  to  recover 7650-6 

Appeal  to  Circuit  Court: 

Proceedings  to  enforce  distribution 6203 

Appeal  Bond- 
See  Appeal 6408 

Appropriation  of   property  by^  municipal 

corporation 2255 

who  may  appeal  without 2256 

Ditch  county 4463 

township 4533 

Drift,  removal  of 4575 

Road,  county 4689 

state §§4627,  4689 

who  may  appeal  without ; . . .  4689 

township 4697 

Application— 
Appropriation  of  property  by  private  cor- 
porations   6416 

municipal 2236 
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Amplication.— Continued. 
Assignment  for  creditors,  appointment  of 

additional  trustees ?  6337 

to  continue  assignor's  business 6350 

examination  of  assignor  as  to  honesty  of 

assignment,  etc 6349 

notice  of,  of  debtor  to  commissioner  for 

release 6370 

Executor's  and  administrator's,  for  appoint- 
ment   §§5994n,  6005 

for  sale  of  desperate  claims 6077 

Guardian  of  insane  ward,  for  authority  to 

make  long  lease 6310 

of  foreign,  for  authority  to  sell  real  estate.  6290 
Habeas  corpus,  writ  of.     Code  Civil  Pro- 
cedure   5728 

Insane  persons,  to  have  sent  to  an  asvlum. 

^702,    738 

charged  with  criminal  offense 7166 

Justice  of  the  peace,  increase  or  diminish 

number 56S 

Levee,  construction  of,  for  damages 4588 

Partnership,  by  surviving  partner  to  ap- 
point appraisers,  etc 3167 

Prisoners  for  discharge 7165 

Proceedings  in  aid  of  execution,  after  re- 
turn  5472 

before  return 5473 

Tobacco  inspector,  appointment  of 4334 

Two  mile  assessment,  pike,  appraisers  of 

material 4854 

Appointment— 
Of  attorney  for  party  under  disability  in 

condemnation  proceedings 6441 

Of  executor  or  administrator,  notice  of 60^8 

failure  to  give,  how  remedied 6126. 

liability  for  failure  to  give 6127 

Of  assignee  or  trustee  of  insolvent  estate, 

notice  of 6346 

Of  examiner  of  county  treasury 1129 

Of  guardian.    See  Guardian. 
Of  inspector  of  provisions,  spirits,  oils,  etc.  4277 
of  tobacco 1 4334 
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Jll>portioimient~ 

Of  labor  in  construction  of  levee ?  4609 

removal  of  drift 4572 

Appraisement— 

Assignment  for  creditors 6347 

return  of 6347 

real  estate  not  to  be  sold  for  less  than 

two-thirds  of 6350 

when  personal  property  may  be  sold  at 

less  than  two-thirds  of 6350 

real  estate,  without  state  none  required 

of 6347 

of  arrested  debtor's  property  by  commis- 
sioner of  insolveilts 6361 

Decedent's  personal  property 6023 

will  may  direct  none  to  be  made 6074 

court  may  notwithstanding  require. . . .  6074 

when  to  be  made 6023 

may  include  real  estate  by  order  of  court.  6025 
Decedent's  real  estate,  when  included  in  in- 
ventory   6025 

when  appraisement  of  to  be  made. 

§§6025,  6154,  6166 
how  appraisement  made  when  land  in 

two  or  more  counties 6155 

of  dower 6155 

when  no  dower  is  assigned 6154 

return  of 6157 

when  court  may  set  aside  and  order  new.  6160 

Escheated  lands 4184 

Guardian's  sale  of  ward's  lands §§6283,  6286 

lease  of 6298,6311 

Partner,  on  application  of  surviving 3167 

to  be  filed  but  not  recorded 3167 

Ptke,  two  mile  assessment,  of  material  for, 

etc 4854 

Assignment  ^or  creditors,  appointment 6347 

when  justice  may  appoint 6347 

duties  of ^ . .  6347 

return  of  inventory  and  appraisement...  6347 

Decedent's  personal  estate,  appointment. . .  6028 
oath  and  duties 6033 
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Appraisers.— Con/fnued. 

justice  may  appoint  when  property  is  out 

of  county §6028 

or  in  ease  of  sicknefls  or  negligence. . . .  6029 

form  of  appointment  of,  by  justice 6030 

in  whose  ptesence  to  act 6034 

must  sign  inventory 6044 

must  set  down  each  item  separately 6034 

fees 6045 

Decedent's  real  estate,  appointment 6155 

qualifications 6155 

oath  and  duties §§6155-6157 

duty  in  assignment  of  dower 6155 

how  appointed  to  fill  vacancies 6156 

when  land  is  in  more  than  one  county. . .  6155 

certificate  of  appointment *. . . .  6156 

return  oi,  in  writing 6157 

can  not  purchase 6161n 

compensation 6158 

Escheated  lands 4184 

Fees  of §§  6045,  6158 

Guardians  and  trustees,  appointment  of  for 

sale  of  ward's  land.. 6283 

qualifications 6283 

oath 6284 

for  lease  of  ward's  land §§  6298,  6311 

duties  of 6298,  6311 

Partner,  on  application  of  surviving 3167 

Pike,  to  assess  value  of  materials  for  one 

mile  assessment 4783 

two  mile  assessment 4854 

duties  and  award • 4855 

affirmance  of  award 4856 

appeal  to  common  pleas  from  decision 

of 4857 

by  joint  boards  of  commissioners 4859      ; 

Apprentice— 

Wards  may  be  bound  out  on  approval  of 

probate  court 6293 

Appropriation  of  property. 
£y  cities  and  villages : 

Appeal  to  common  pleas 2254 

proceedings  same  as  in  probate  court 2254 


•1 


600  INDEX. 

Appropriation  of  property— Con«nit«i. 

but  corporation  not  required  to  give  notice 

of  application §2254 

corporation  can  not  appeal 2259 

by  guardian,  executor,  etc 2256 

by  married  woman : 2256 

Application  to  court 2236 

Bond  to  pay  damages  by  any  person  inter- 
ested  , 2251 

for  appeal 2255 

when  not  required 2256 

when  execution  of  order  suspended  on  er- 
ror  2253 

Building  partly  on  land  taken 2245 

Cincinnati,  B.  of  A.  must  concur  in  resolu- 
tion, etc 2235a 

Compensation,  how  assessed . . ". 2245 

when  building  partly  on  land  to  be  taken.  2245 
Concurrence  of  two-thirds  of  council  neces- 
sary for  condemnation 2234 

Costs 2249 

effect  of  filing  written  offer  to  confess 

judgment  for  stated  amount,  etc 2249 

Error,  review  of  proceedings  on , . . .  2252 

corporation  can  not  prosecute  except,  etc.  2259 
when  execution  of  order  may  be  suspended.  2253 
when  right  to  take  effect  not  affected  by 

review 2253 

Forms §?  2236,  2237-8,  2245,  2248fm 

Guardian  ad  lUem  for  infants 2243 

Hamlet,  provisions  of  chapter,  applicable 

to... 2261 

Inquiry  to  be  had  at  time  fixed 2241 

court  to  fix  time  for 2238 

Jurisdiction  of  common  pleas  and  probate 

courts 2236 

Jurors,  how  drawn 2240 

sworn  to  make  whole  inquiry,  etc 2246 

but  may  render  verdict  as  to  part 2246 

view  of  premises  by 2242 

Maps,  plats,  etc.,  may  be  required  of  corpor- 
ation  2244 

Married  woman's  liability  on  appeal 2256 


r 


INDEX.  (;oi 


Appropriation  of  property— Otm^nucd. 

Mortgajgee,  when  entitled  to  notice ?  2237n 

New  trial,  motion  for 2252 

Notice  of  application,  service  of 2237 

Notice  of  resolution  declaring  intention  to 

appropriate,  when  and  how  served  . .  2235 
in  Cincinnati,  board   of   administration 

must  concur 2235 

of  appeal 2255 

Number  of  counsel 2245 

Open  and  close 2245 

Owner,  doubt  as  to,  effect 2250 

Original  papers  may  be  used  in  common 

pleas 2258 

Park  purposes,  to  be  voted  on 2232 

power  of  council  to  issue  bonds  for 2232 

Park  purposes  for,  in  cities,  third  grade,  first 

class 2232a 

Payment  or  deposit 2247 

adverse  claimants  required  to  interplead.  2247 

no  delay  from  doubt  of  ownership 2250 

must  pay  in  six  months 2260 

Possession,  time  and  manner  of  delivery.. .  2248 

no  delay  from  doubt  of  ownership 2250 

must  taKe  in  six  months 2260 

when  petition  in  error  filed 2253 

Purposes  for  which  appropriations*  may  be 

made 2232 

additional  purposes 2233 

Eesolution  of  council  declaring  condemna- 
tion necessary 2235 

in   Cincinnati,  board    of   administration 

must  concur 2235a 

notice  of,  when  and  how  given 2235 

in  Cincinnati 2235 

Special  term  of  common  pleas  may  be  had .  2239 

itanscript  to  be  furnished  on  appeal 2257 

when  to  be  filed 2257 

Verdict 2245 

when  structure  partly  on  land  sought  to 

be  taken 2245 

election  of  owner  to  remove  or  accept 
value 2245 
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Appropriation  of  property— Continued. 

effect  of  failure  to  make  election ?2245 

may  be  returned  as  to  part 2246 

By  private  corporations  : 

Abandonment  by  corporation 6434 

when  presumed 6434 

judgment  against  corporation t  .^   ...  6434 

when  action  maybe  brought  for  costs  and 

expenses 6435 

Amendments,  may  be  allowed 6423 

Appropriations  can  only  be  made,  when. . .  6415 
Attorney  appointed  for  absent  parties,  etc..  6441 

fees  in  such  cases 6441 

fees  in  case  of  abandonment 6434, 5 

Common  pleas  has  jurisdiction,  when 6440, 7 

Compensation,  how  assessed  when  struct- 
ure partly  on  land  sought  to  be  taken.  6431 
Conflicting  claims  not  to  be  passed  upon. . .  6442 
but  to  be  adjudicated  in  common  pleas.  6443 

such  proceedings  a  civil  action 6444 

to  be  determined  by  court  or  jury,  how. .  6444 

Costs  and  fees,  how  taxed,  etc 6451 

when  costs  may  be  apportioned 6452 

on  new  trial  granted 6436 

of  more  than  three  witnesses  on  same 

point 6430 

on  abandonment 6434 

in  proceedings  to  condemn    unfinished 

road-bed  of  railroad 644d 

judgment  for  expenses  against  corpora- 
tion  6434 

Cost  bill  expense  of  view  to  be  taxed  in . . .  6429 
Directors' individual  liability  on  judgment 

against  corporation 6434 

Evidence,  none  to  be  given  before  jury  view- 
ing premises 6429 

witnesses  may  be  examined  after  return 

of  jury 6430 

burden  of  proof  on  corporation 6420 

Fees *6451 

Insane  person,  appropriation  of  property  of.  6415a 
application  by  guardian  for  authority  to 

convey 6115a 
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Appropriation  of  property— CorUinued. 

Jurisdiction,  exclusive,  of  probate  court §  524  " 

of  common  pleas,  when 6440,  7 

Jurisdictional  questions  to  be  first  deter- 
mined   642a 

Jury,  how  drawn 6421 

impaneling 6425- 

chailenges,  how  vacancies  filled 642a 

oath  of 6427 

qualifications  when  tried  in  common  pleas.  6438 

view  of  premises  by,  writ  for 6428 

who  to  be  present 6429 

return  of  sheriff 6429 

expense  of  view  to  be  taxed  in  cost  bill.  6429 

no  evidence  to  be  given 6429 

Minor,  appropriation  of  property  of 6415n 

guardian  may  file  application  for  author- 
ity to  convey 6415a. 

notice  of  application 6415cb. 

New  parties,  may  be  made 6423 

New  trial 6436 

,       conducted  according  to  provisions  govern- 
ing first 6436 

proceedings  on 6436 

probate  judge  to  retain  amount  of  verdict 

if  new  trial  granted 6436^ 

verdict,  how  paid  after  second  trial 6436 

costs  of  second  trial,  how  and  by  whom  to 

be  paid 6436 

Notice  by  land  owner  or  school  oflScers  when 
corporation  takes  land  without  con- 
demnation proceedings 6448 

Petition  for  appropriation 6416 

in  what  court  to  be  filed 6416 

in  what  county 6417 

may  include  all  parcels  in  county  sought 

to  be  taken 6416 

'        must  contain  what 6416 

by  land  owner,  etc.,  when  land  taken 

without  condemnation  proceedings.  6448 
by  party  claiming  interest  in  property  or 

money  arising  therefrom 6443 

Petition  in  error,  either  party  may  file 6437 
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appropriation  of  property—Continued. 

but  corporation  may  enter  on  property 

sought  to  be  appropriated,  how ?6437 

proceedings  in  common  pleas 6438 

if  judgment  reversed,  how  trial   con- 
ducted   6438 

when  had  in  common  pleas 6438 

Possession,  when  and  how  corporation  mav 

have '.  6433 

judge  to  enter  on  record  an  order  of  pos- 
session when  money  is  paid 6433 

and  may  issue  process  to  put  corporation 

in  possession,  when 6433 

when  land  taken  without  condemnation 


Railroad,  unfinished  bed  of.    See  Infra. 
Reversal  of  condemnation,  common  pleas  to 

retain  cause  for  trial,  etc 6438 

School  lapds^  how  appropriated 6439 

money  arising  therefrom,  how  disposed  of.  6439 
proceedings  when  taken  without  condem- 
nation  6448 

Separate  trial,  who  entitled  to 6422 

Service  by  publication  may  be  issued,  when.  6419 
Sheriff,  judge  to  deliver  copies  of  petition, 

etc.,  to 6429 

Structure  partly  on  land  sought  to  be  ap- 
propriated, how  compensation  as- 
sessed  ., 6431 

owner  may  elect  to  retain  structure  or  ac- 
cept value  fixed 6431 

when  election  not  made  in  time  specified, 

retention  presumed 6431 

when  owner  elects  to  take  value,  struct- 
ure belongs  to  corporation    6431 

Summons,  its  command  and  service 6418 

served  and  returned  as  in  civil  action  . . .  6418 
when  no  service  made,  new  writ  may  is- 
sue   6418 

service  by  publication 6419 

when  corporation  takes  land  without  con- 
demnation proceedings 6449 

Time  of  trial,  adjournment,  etc 6424 
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Appropriation  of  property-- Con/i'nu€cf. 

Trial,  how  conducted §6422 

may  be  adjourned  and  continued 6424 

owner  of  separate  parcel,  etc.,  entitled  to 

separate  trial 6422 

shall  hold  aflSrmative  on  trial 6422 

on  reversal  of  judgment  in  common  pleas.  6438 
Unfinished  road  bed  of  railroad  may  be  con- 
demned    6445 

answer  of  defendant  company 6445 

service  by  publication 6445 

judgment  and  costs 6446 

m  what  courts  such  proceedings  may  be 

begun 6447 

case  may  be  taken  out  of  its  order 6447 

proceeding  in  error  may  be  begun  di- 
rectly in  supreme  court 6447 

provisions  as  to  viewers  not  to  apply 6447 

sworn  statement  of  president  of  intention 

to  complete  road  . . 6447 

twenty-five  per  cent,  of  cost  of  completion 

to  be  expended  within  a  year 6447 

Verdict  and  confirmation 6332 

When  appropriations  can  be  made 6415 

When  probate  jud^e  interested 6440 

proceedings  to  be  commenced  in  common 

pleas 6440 

special  term  of 6440 

and  to  be  conducted  according  to  provis- 
ions of  this  chapter 6440 

When  corporation  takes  land  without  con- 
demning it 6448 

notice  by  land  owner  or  school  oflScer  to 

corporation 6448 

petition  on  failure  of  corporation  to  act. .  6448 

summons  in  such  case 6449 

judgment  and  execution 6449 

when  injunction  may  issue  against  corpo- 
ration   6450 

When  provisions  of  chapter  do  not  apply. .  6453^ 
Witnesses,  examination  of  before  jury  after 

its  return  to  court 6430- 


^06  INDEX. 

Appropriation  of  property— Om^tntiof. 

cost  of  calling  more  than  three  on  same 

point §6430 

Appropriation  of  property  ^  mUceilaneous  cases: 

Abandonment 466,  6414n 

Benefits 466,  6414n 

Change  of  grade  of  street 466,  6414n 

Compensation,  etc.,  damages 466,  6414n 

time  and  manner  of  payment 467,  6414n 

land  taken  for  one  use  transferred  to  an- 
other   467,  6414» 

exposure  to  fire 468,  6414n 

injury  to  remaining  land 468,  6414n 

noise,  smoke,  etc 468,  6414n 

probable  rents,  etc 468,  6414» 

railway  crossing 469,  6414n 

street  slope 469,  6414n 

Constitutional  provisions 469,  6414» 

Contracts  for  right  of  way 470,  64l4n 

Corporate  existence 470,  6414n 

County  ditches 4463  et  9eq. 

Definition 470,  6414n 

Description 470,  6414» 

Drift,  removal  of  for. 4575 

Election 470,  6414n 

Entry 6414n 

Estoppel 470,  6414n 

Evidence 471,  6414n 

as  to  amount  of  damages 471,  6414a 

expert  testimony  not  necessary 471,  6414n 

of  sales  of  neighboring  property 471,  64l4n 

when  land  subdivided 472,  6414n 

account  books 472,  6414» 

computations  of  engineer 472,  6414» 

tax  assessor's  valuation 472,  64l4n 

Fences 472,  6414n 

How  much  property  may  be  taken 472,  6414ii 

Improvements  maae  during  unlawful  occu- 
pation   473,  6414n 

Inability  to  agree H  6414  n,  6415n 

Injunction 473,  6414n 

Interest 473,  6414n 

Jurisdiction 473,  6414n 
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Appropriation  of  ^rov^Tty— Continued. 

Land    once    appropriated    may    be    con- 
demned   473,  g  6414n 

Levees , . . . .   4585 

License 473,  6514n 

Limitation 473,  6414n. 

Mandamus 474,  6414n 

Material  for  road  purposes §§  8035-304 

Necessity  for  appropriation 474,  6414n 

Notice 474,  6414n 

Parties 474,  6414n 

entitled  to  compensation 474,  641471^ 

Pike,  one  mile  assessment 4783 

two  mile  assessment   4834 

Pleading 475,  64Un 

Power  strictly  construed 475,  6414)1 

Public  use 475,  6414n 

Railroad,  in  street  or  highway 476,  641 4n 

Reversal  of  condemnation 476,  641 4n 

Revivor 476,  6414n 

Road,  county 4687 

material  for ^§8035-304,  et  seq^ 

state 476,  4627 

Second  condemnation .476,  6414n 

Statutory  remedy  exclusive 476,  6414n 

Surplus  land 476,  6414n 

Turnpike 6414n 

What  interest  in  land  may  be  taken 4671 

What  property  may  be  taken 477,  6414n 

What  constitutes  a  taking 477,  6414n 

Approval.    See  Confirmation. 

Of  bonds  by  probate  court 91,  ??  3685,  6401 

Of  assignee,  no  appeal  lies  from 6407n 

Of  court,  on  sale  of  desperate  claims,  etc., 

by  assignee 6350cf 

Arbitration. 

Doubtful  elaims  against  an  estate  may  be 

referred 6093 

procedure  when  claim  is  less  than  one 

hundred  dollars 6094 

when  it  exceeds  one  hundred  dollars. . .  6095- 
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Jjrbltration— Conh'nu€d. 

proceedings,  powers  and  compensation  of 

referees  

report  of  referees , 

proceedings  of  court  on 6096 

Insolvent  estates,  reference  of  disallowed 

claims 6240 

costs  awarded 6242 

judgment  on  award 62J3 

Arrest. 

Assignment  to  avoid §§  6359-6383 

certificate  of    commissioner    to    protect 

from 6379 

of  court 6379 

penaltv  for  wrongful 6379 

Criminal  procedure 6454 

Fugitives  from  justice 505,  §7156  ei  seq. 

may  be  committed  to  jail 7157 

notice  by  judge  or  magistrate 7158 

Prisoners,  application  for  discharge ...    506,  7165 
Proceedings  in  aid  of  execution §5472,  et  xq. 

Assent. 

Of  creditors  not  necessary  to  validity  of  as- 
signment   6335n 

To  distribution  of  notes,  bonds,  etc.,  in  kind 

of  decedent's  estate 6189 

Assessment. 
See  Appeal.    One-Mile  Assessment  Pike. 
Two-Mile  Assessment  Pike.    Levee. 
Assessors. 

Duty  to  obtain  statistics  of  births  and  deaths 
in  townships,  etc.,  and  report  to  pro- 
bate judge 6396 

probate  court  to  furnish  blanks  for  that 
purpose 6397 

must  make  oath  as  to  diligent  inquiry  to 

obtain  information  as  to 6396 

effect  of  failure  to  report  or  file  aflSdavit, 

etc 6396 

penalty  for  neglect  of  duty 6396 
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Assets. 

Executors  and  administrators: 
Administrator  de  bonis  non  entitled  to  pos- 
session of §6020 

liable  for  new 6125 

Appraised  and  sold  though  will  forbids  it .  6074 
Can  not  be  retained  by  executor,  etc.,  in 

payment  of  his  own  debt 6099 

Collected  to  be,  when 6062 

Concealed,  embezzled,  proceeding  when..  6053-9 
Distribution  of  notes,' bonds,  etc.,  m  kind  . .  6189 

of  insolvent  estate §§  6236,  6248,  9- 

Emblements  to  be,  in  hands  of  executors, 

etc 6026 

Foreign  executor,  etc.,  duty  of  as  to 6130 

wasting  may  be  required  to  indemnify  dis- 
tributes     6132 

Insolvent  estate,  distribution  among  credit- 
ors of. 6235 

Inventory  of  decedent §?  6023-6047 

when  further  assets  come  to  executor's 

hands 6245 

disposition  of  surplus 6248,  9* 

of  residue  after  paying  contingent  claim 

against 6229 

Marshaled  in  conformity  to  will,  when 6152 

when  devised  property  taken  to  pay  debts.  5975 

Mortgaged  premises  considered  as 6070 

New  assets  after  return  of  first  inventory. .  606X 

Non-resident's  administration  of 6013 

Order  of  payment 6090 

Preferred  debts  exhausted  in  payment  of. .  6112 

Property  specifically  bequeathed 6075 

Received  after  four  years  go  to  creditors. . .  6114 
Surplus  to  be  paid  into  court,  of  non-resi- 
dent decedent 6013 

Time  to  collect 6062 

may  be  extended 6063, 4 

when  can  not  be  extended 6065, 6- 

What  are  and  what  are  not  assets 6046n 

Assignment  for  creditors  : 

To  be  converted  into  money 6350 

Disposition  of,  of  arrested  debtor 6378 
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ABaetB— Continued. 

What  are ?6335n 

Guardian  and  trustee : 
Received  from  administrator,  etc.,  to  be  ad- 
justed, etc 6269 

retained  with  approval  of  court 6269 

See  Assignment  for  Creditors. 

Limitation  of  action  on  bond  of 6335n 

Party  incompetent  to  testify,  when  adverse 

garty  claims  as  except,  etc.    Code  of 
ivil  Procedure 5242 

Of  mortgage  dying  before  foreclosure,  effect.  6070 
Assignment  for  creditors. 
Accounts^  etc. 

Appeal  from  order,  settling 6407 

Contents 6356 

Examination  of  assignor  and  assignee  as  to. 

§§6349,6403 

Exceptions  to 6356 

further  time  to  file 6402 

How  filing  and  settlement  of  enforced 6341 

Jurisdiction  of  probate  court  over 524 

Notice  of  filing  and  hearing,  how  and  by 

whom  given §§  6356,  6402 

costs  of 6402 

On  resignation,  removal  or  death  of  assignee 

who  shall  file,  and  settle,  w^hen 6341 

Time  for  filing 6356 

hearing §§6356, 6402 

settling •. 6341 

Action : 
Fraudulent  conveyance,  action  to  set  aside.  6344 

notice  of  by  creditors 6344 

how  creditor  made  parties 6344 

Liens,  action  to  sell  real  estate  and  settle..  6351 

Limitation  of  action  on  rejected  claim 6352 

to  set  aside  fraudulent  conveyance 6344n 

Sale  of  real  estate,  action  for 6351 

in  common  pleas,  when 6351 

Successor  may  proceed  on  bond  of  assignee 

to  compel  delivery  of  trust  effects.  . .  6341 
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'  Aflsigiixnent  for  creditors— Co7i<tn?/fcf. 

Trustees  may  compel  delivery  of  trust  prop- 
erty by ' 1 §6340 

in  what  courts 6340 

Appointment  : 

Of  assignee. 6335 

trustee 6336-8 

Notice  of 6346 

Appraisement  and  Inventory : 

Appointment  of  appraisers 6347 

when  justice  may  appoint 6347 

Homestead,  etc.,  to  be  set  off  by  appraisers, 

when  and  how 6348 

Inventory 6347 

record  of,  when  to  be  made 528 

when  to  be  filed 6347 

Personal  property  not  to  be  sold  for  less 

than  two-thirds,  etc 6350c 

Eeal  estate  not  to  be  sold  for  less  than  two- 
thirds,  etc. 6350c 

subject  to  re-appraisement 6350c 

without  the  state  need  not  be  appraised. .  6347 

Schedule  of  debts  to  be  filed,  when 6347 

When  part  of  estate  in  another  county. . . .  6347 
Amgnraenis  in  contemplation  of  insolvency  : 
Assignments  made  in  contemplation  of,  shall 

inure  to  benefit  of  creditors 6343 

Trusts  arising  thereunder  must  be  adminis- 
tered as  herein  provided 6343 

Assignments  to  defraud,  etc,  creditors: 
Conveyances  made  to  hinder,  delay  or  de- 
fraud creditors,  void,  how 6344 

administered  upon  as  in  other  cases  of  as- 
signment   6344 

court  not  administering  trust,  or  on  failure 
'  to  give  notice,  copy  of  certified  judg- 
I     ment  to  be  certified  to  probate  court.  6344     ■ 
which  shall  then,  on  its  own  motion, 

appoint  a  trustee 6344 

who  shall  administer  trust ;  how 6344 

distribution,  creditors  entitled  to  priority 

in,  when 6344 

notice,  publication  of,  in  such  case 6344 
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Assignment  for  creditoTs—Ckmtinued, 

surplus,  creditors  failing  to  answer,  share 

in 56344 

trustee,  probate  judge  to  appoint,  after 

conveyance  declared  void 6344 

BaU: 
Assignee  heretofore  appointed  may  be  re- 
quired to  give 6345 

Removal  for  failure  to  give 6345 

Bond: 

Action  on 6341 

Appeal 640S 

Arrested  debtor's 6366 

Assignee's 6335 

additional,  when  required 6335 

form 6335» 

Failure  to  give,  cause  for  removal 6336 

Fraudulent  conveyance,  to  secure  costs  of 

suit  to  set  aside 6344 

New  bond  on  application  of  sureties 6339 

discharges  sureties  on  original 6339 

On  requisition  to  reject  claims,  to  pay  costs.  6353 

Trustee's 6340 

Business  of  assignor : 
When  court  may  order  to  be  carried  on  by 

assignee 6350& 

Claims: 

Account  of,  to  be  filed,  when 6356 

AflSdavit,  to  be  filed  with  before  allowance 

or  payment 6354 

Amount  recoverable  in  action  on  assignee's 

bond 6352n 

Bo%d,  assignee  or  creditor  must  give  when 

filing  requisition 6353 

Costs  may  be  allowed,  how 6352 

Creditors  must  .file  their  claims,  when  and 

how 53g2 

Desperate,  sale  or  compromise  of 6m0 

See? 6077,  9. 
Disallowance  of,  on  requisition  of  creditor. .  6353 

though  previously  allowed » 6353 

bond  of  creditor 6353 

notice  of  disallowance 6353 
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ABBlgnment  for  credltOTB— Continued. 
Distribution  in  proportion  to  amount  of. .  .§6343 

only  on  allowed  claims 6335n 

must  be  according  to  law  of  domicil 6335n 

Dividends,  payment  of — 6356 

notice  of,  how  given : 6356 

report  of  payment,  and  of  those  remain- 
ing uncalled  for  and  unpaid  when 

due 6356 

notice  to  owner  of  unpaid  dividend 6356 

distribution  of  unpaid  dividends 6356 

of  dividends   reserved   for  claims  disal- 
lowed dr  held  under  advisement. . . .     6356 
Examination  of  claimant  under  oath  by  as- 
signee  6354 

Fraudulent,  powejr  of  oourt  to  prevent  al- 
lowance or  payment  of 6349 

Fraudulent  conveyance,  in   action   to   set 
aside,  creditors  cross-petitioners  to  set 

forth  amount  of,  etc 6344 

Indorsement  by  assignee,  etc.,  of  rejection 

or  allowance 6352 

Judgment  against  assignee  on  rejected  claim, 

how  awarded 6352 

Laborer's  wages,  what  preferred 6355 

Preferred  claims 6355 

Presentment  for  allowance,  when 6352 

Rejected,  when  action  to  be  brought 6352 

Report  of  assignee  and  when  to  be  filed 6352 

Surety  may  present  and  prove ,  6354 

but  dividend  must  be  paid  to  owner 6354 

when  owner  proves  claim ^ 6354 

Taxes,  preferred  claims 6355 

Validity  of  not  affected  by  determination  of 

court,  as  to,  in  election  of  trustee. . . .  6338 

Wages  due  operatives  preferred  claims 6355    . 

Compensation  of  assignee :  ■ 

Commissions  usually  allowed 6357 

Extra  for  carrying  on  assignor's  business. .  6350/i 
Further  allowance   for  extraordinary   ex- 
penses and  services 6357 

and  reasonable  counsel  fees 6357 

whether  performed  by  assignee  or  not . . .  6357 
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ABBlgmnent  for  creditors — Contintied. 

but  bill  of  items  must  be  filed  for  further 

allowance §6357 

and  affidavit  that  services  were  performed, 

etc 6357 

aflSdavit  whefa  services  performed  by  oth- 
ers   6357 

Maladministering  not  entitled  to 6357ri 

No  allowance  for  expense  of  employing  auc- 
tioneer, unless,  etc 6357n 

Corporation  : 

Can  not  give  preferences 6343» 

May  assign . . '. 6335n 

Assignment  does  not  work  dissolution 6335n 

Costs : 
Fraudulent  conveyance, ,  in  action   to   set 

aside,  when  creditors  to  secure 6344 

Of  contesting  claim  when  disallowed  on  req- 
uisition of  creditor,  etc 6353 

Of  notice  of  filing  accounts. 6402 

Rejected  claim,  of  action  on •. .  6352 

Death  of  assignee  or  trustee: 
Account,  legal  representative  must  file. . . .  6341 

Court  may  appoint  successor 6337 

Deed : 
Acknowledgment  necessary  to  convey  real 

estate 6335» 

Description  in 6335» 

Form  of,  of  assignment 6335ft 

Keservations  in,  effect 633^n^ 

Time  of  delivery  of  assignment  to  be  in- 
dorsed on 6335 

Wife's  answer  as  to  dower  has  same  effect     % 

as,  of  release 6350/ 

DistrihiUion  : 

Only  on  allowed  claims 6335» 

Assignee  bound  by  court's 6335n- 

Must  be  according  to  law  of  domicil 6335m 

Dividends  : 

By  whom  and  when  declared 6356 

Notice  of  making  and  time  and  place  of  pay- 
ment  6356 

Report  of  payment,  and  of  those  remainin- 
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Assignment  for  crtditors— Continued. 

ing  uncalled  for  and  unpaid  to  be 

made  when §aS56 

New  notice  to  owners  of  unpaid 6356 

distribution,  when  not  demanded  within 

twelve  months  thereafter ; . . . .  6356 

Of  dividends  reserved  for  claims  disallowed 

or  held  under  advisement 6356 

Exempt  property : 

Excepted  unless  expressly  waived 6348 

Homestead,  etc.,  to  be  set  off  by  appraisers, 

wheu  and  how 6348 

Wife's  property  excepted 6348 

Foreign  assignment : 

Does  not  affect  real  estate  in  Ohio 6335n 

Of  Ohio  land,  superior  to  subsequent  foreign 

attachment 6335n 

Of  personalty,  superior  to  subsequent  at- 
tachment of  Ohio  debtor,  when 6335ji 

"When  deed  takes  effect 6335 

Liens: 
Action  in  common  pleas  to  marshall,  and 

quiet  title 6351 

decree  and  order  of 6351 

report  of  proceedings  certified  to  probate 

court 6351 

sale  of  real  estate  on 6351 

Assignee  takes  subject  to 6335n 

Assignment  does  not  affect  priority  of . .  6335n 

Judgment,  can  not  attach  after  assignment.  6335n 
Probate  court  to  order  payment  of  in  order 

of  priority 6351 

Mortgage  : 

Void  as  to  creditors,  void  as  to  assignee 6335n 

Rights  of  assignee  in  respect  to 6335w    f 

Notice  : 

Accounts,  filing  and  hearing §§  6356, 6402      * 

Appeal,  of  intention  to 6408 

Appointment  of  assignee,  etc. 6346 

Disallowance  of  claim  on  requisition  of  cred- 
itors, etc 6353 

Dividend,  of  making  and  paying 6356 

to  owner  of  unpaid  dividend 6356 
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Assignment  for  CTtditoXB— Continued. 
Fraudulent  conveyance,   of  action   to  set 

aside §6344 

Insolvent  debtor's  application  for  discharge.  6370 

Sale  of  assigned  property .6350a-j[ 

Trustee,  of  time  and  place  for  election  of. .  6338 
JParinsrship : 
Partner  can  not  make  assignment  for  firm 

unless,  etc 6335n 

Sole  surviving  insolvent  partner  can  assign.  6335n 
*    Where  there  are  joint  and  separate  assets..  6336n 
'     Assignment  of  individual  members  aftet  dis- 
solution    6335n 

Assignment  works  dissolution 6335n 

Bemoval : 
For  failure  to  file  assignment  or  give  bond .  6336 
to  give  new  bond  on  application  of  surety.  6339 

to  appear  when  cited  or  give  bail 6345 

Power  of  court  as  to 6339 

Settlement  must  be  filed  by  assignee  on 6341 

Besignaiion  : 

of  assignee  or  trustee,  when  and  how 6337 

Sale: 
Api)eal,  none  lies  from  order  refusing  to 

confirm 6407n 

Appraisers,  appointment 6347 

when  part  of  property  is  in  another  county.  6347 
return  of  inventorj'  and  appraisement. . . .  6347 

Assignee  can  not  purchase  at 6335n 

Claims  in  favor  of  estate  may  be  sold,  when.  6350d 

Confirmation  of ^  6347, 6350  e 

Desperate  claims 6350d 

Dower  not  extinguished  by 6335n 

answer  of  wife  to  contingent  right  of  ... .  6350/ 
Election  of  husband  or  wife  to  be  endowed 

out  of  proceeds  of  sale 6350/ 

when  court  to  order  sale  free  of  contin- 
gent, etc §§6350^,  6351 

Homestead  exemption  not  aflfected  oy  pro- 
visions with  respect  to 6351 

Mistakes,  no  relief  against 6335* 

Liens,  action  to  settle 6351 
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AsBlgnment  for  creditors— Con^muetf. 

Notice  of §6350a 

of  personal  property 63506 

Price  for  which  real  estate  to  be  sold . .  6350a 

power  of  court  to  fix  after  three  returns  of 

no  sale 6335n 

limitation  as  to  not  to  apply  to  land  out 

f  of  state 6350c 

'     Private,  when  property  may  l^e  sold  at 6350c 

affidavit  as  to  making.  . .  * 6412 

price  at  which  property  to  be  sold 6350c 

property  not  sold  at,    offered  at  public 

auction 6350d 

Return  of  sale  to  be  made,  when 6350c 

Terms  of  sale,  on  what  to  be  made 6350a 

A  preferred  claim 6355 

Tmstees  elected  by  creditors : 

Application  for  election,  how  made 6338 

Bond,  trustee  to  give,  when  and  how 6338 

Court  may  approve  choice 6338 

Creditors  may  elect,  when  and  how 6338 

Notice  to  creaitors  of  meeting  to  elect  trus- 
tee, how 6338 

Number  of  creditors  required  to  be  present.  6338 
Number  of  creditors  required  for  choice  of 

trustee 6338 

Proceedings  of  meeting,  how  conducted. . . .  6338 

Record  to  be  kept 6338 

Trustees  appointed  by  probate  court : 

Bond,  trustee  to  give,  when  and  how 6340 

Failure  to  give  bond  held  to  be  a  declina- 
tion   6340      , 

Order  to  put  new  trustee  in  possession  of 

property,  court  may  enforce 6340 

Real  estate,  assignee  and  debtor  shall  con-  • 

vey  to  trustee 6342 

Time : 
When  assignee  to  file  and  produce  assign- 
ment in  probate  court 6335 

When  assignment  to  take  effect 6335 
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ASBlgxmient  for  cre6itOTB— Continued. 
Wife  of  assignor : 

Real  estate  of,  excepted 

Real  estate,  wife  to  be  made  party  to  pro- 
ceedings to  sell 6350/ 

answer,  may  file,  asking  for  value  of  her 

contingent  right  of  dower  in  money.  6350/ 

effect  of  answer 6350/ 

\       mortgage  proceedings  when  wife  has  exe- 
cuted a  joint  mortgage  with  husband*  6350^ 
proceedings    when  husband    executed 

alone 6350flf 

provisions  of  Sec.  6350/  as  to  rights  of  wife 
of  assignor  made  applicable  to  pro- 
ceedings to  sell  encumbered  real  es- 
tate   6351 

Assignments  to  avoid  arrest. 

Accounts,  probate  court  to  settle 524 

appeal  from  order  settling 6407 

examination  of  commissioner  under  oath 

as  to 6403 

notice  of  filing  and  hearing 6402 

costs  of 6402 

Actions  by  commissioner  to  be  brought  in 

his  own  name 6362 

pending  at  time  of  assignment  may  be 

prosecuted  and  defended  by 6362 

on  bond  of  applicant  in  name  of  commis- 
sioner for  use  of  creditor. 6368 

by  debtor  after  discharge  for  false  impris- 
onment  6379 

Application  of  person  arrested  to  be  brought . 

before  commissioner 6361 

Assignment  of- property  by  debtor  to  com- 
missioner  6362 

no  particular  form  of  words  required 6362 

*    vests  property  in  commissioner,  etc 6362 

any  other  transfer,  etc.,  after  arrest  void.  6363 

Bond  of  commissioner 6359 

of  a|)plicant,  non-resident,  to  commis- 
sioner  6366 

resident 6366 
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Assigliment  to  avoid  tareBt— Continued. 

when  commissioner  may  require  or  .dis- 
pense with  in  any  case " 

how  suit  brought  on 6368 

distribution  of  proceeds 6368 

return  of,  to  probate  court,  when 6371 

Certificate  of  commissioner  to  applicant 6367 

protects  from  arrest  for  debt,  etc.,  until 

application  disposed  of •  6367 

ana  if  petition  filed,  until  petition  is 

disposed  of ^ 6367 

when   court   may    require    recognizance 

from  applicant 6367 

Certificate  of  court  to  applicant  protects  pe- 
titioner forever  from  arrest  for  deot, 

etc 6379 

liability  of  officer  arresting  debtor  after 

discharge 6379 

neither  certificate  to  protect  from  arrest, 
etc.,  while  acting  in  fiduciary  capac- 
ity   6379 

Costs,  how  awarded  on  final  hearing 6377 

collected  by  execution 6377 

in  action  for  false  imprisonment  by  debtor 

after  discharge 6379 

Discharge  .of  applicant  from  custody  on  com- 
missioners certificate 6379 

on  certificate  granted  by  court 6379 

Dismissal  of  petition,  what  to  be  done  with 

assets  after 6378 

^Examination  of  applicant  before  commis- 
sioner   6365 

to  be  reduced  to  writing  and  subscribed 

by  commissioner 6365 

further  examination  when  creditor  resists 

petition 6373 

how  conducted 6374 

adjournment  of,  when  may  be  had 6374 

to  be  signed,  sworn  to,  returned  to  court 

and  filed 6375 

Exempt  property,  commissioner  to  deter- 
mine question  as  to  value  of 6361 

Pees  of  commissioner 6382 


620  INDBX. 

A88i«:nment  to  avoid  arrest— Continued. 

payable  in  advance  — !....': ?6382 

Notice  of  debtor's  application  for  release  by 

publication 6370 

Oath  of  applicant  before  commissioner 6364 

commissioner  may  administer  all  oaths. .  6380 

Office  of  commissioner,  where  kept 6360 

Petition  of  applicant  for  release 6372 

when  to  be  filed 6372 

further  time  to  file 6372 

if    no  creditor  appear  and  notice,  etc., 
given,  court  may  grant  certificate. . . .  6372 
Proceedings  if  creditor  resists  petition  for 

release 6373-0 

on  final  hearing 6376 

when  petition  dismissed 6378 

Recognizance  may  be  required  if  petition 

continued 6367 

Record  of  proceedings  to  be  kept  by  com- 
missioner    6369 

open  to  inspection 6369 

to  whom  furnished  and  at  whose  expense.  6369 
Return  of  bond,  papers,  etc.,  by  commis- 
sioner, when 6371 

of  process  by  officer  when  applicant  dis- 
charged from  custody 6379 

of  certificate  to  person  named  therein. . . .  6379 
Schedule  of  debts,  etc.,  to  be  made  out  by 

commissioner 6361 

separate  of  exempt  property 6361 

Successor's  right  to  books,  papers,  etc 6360 

Surrender  of   debtor's  property    must   be  , 

made  to  commissioner 6361 

Term  of  office  of  commissioner 6359 

Vacancy  in  office,  how  filled 6360 

Voluntary  assignments,  laws  applicable  to 

govern 6381 

Who  entitled  to  benefit  of  statute 6361 

provisions  not  to  apply  to  person  confined 
to  work-house  of  municipal  corpora- 
tion  6361 

Who  to  act  in  absence  of  commissioner. . . , 
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Asslgmnenta  with  Intent  to  defraud,  etc.,  creditors- 
Action  of  creditor  to  set  aside §  6344 

Appointment  and  duties  of  trustee 6344 

**By  a  court  of  competent  jurisdiction  " 6344n 

Evidence  of  fraud,  etc 6344n 

limitation  of  action 6344n 

Notice  of  action  by  publication 6344 

**  Or  procured  by  him  to  be  made  " 6344n 

Parties  to  action 6344 

answer  of,  when  to  be  filed 6344 

costs  to  secure 6344 

Pleading: 6344n 

What  court  to  administer  trust 6344 

proceedings  when  court  does  not  admin- 
ister or  notice  not  given 6344 

What  is  a  fraudulent  conveyance  and  what 

is  not 6344n 

Assignments  with.  Intent  to  prefer  creditors- 
Inure  to  equal  benefit  of  all 6343 

Hpw  preferences  may  be  given 6343n 

Assignor- 
Incompetent  to  testify,  when §  5242  C.  C.  P. 

Asylum— See  Lonqview  Asylum §§  738-749 

Orphan  Asylum 3140a 

Admission  of  patient  to 702 

Afiidavit  for  admission  to 702 

Application  to  superintendent  of 705 

when  judge  may  refuse  to  make 705 

Certificate  of  medical  witness 704 

Clothing  for  patient  on  admission 706 

on  discharge 710 

.    Confinement  of  dangerous   insane  person 

who  is  at  large ,. 708 

discharge  from,  when 708 

Conveyance  of  patient  to 705 

Costs  and  expenses 719 

Death,  escape,  etc.,  superintendent  to  re- 
port to  judge 710 

and  notify  relatives  of  death 710 

judge  to  notify  relatives  of  death,  when . .     710 

Definition  of  terms 720 

Discharge  from  asylum 709 
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Asylam— Continued. 

when  bond  required §70^ 

expense  of  sending  patient  home §^  709, 710 

notice  of  removal  to  probate  judge 709 

temporary  discharge 709 

proceedings  when  person  discharged  be- 
comes again  insane 712 

Habeas  corpus^  patient  entitled  to  benefit  of.  71S 
How  cared  for,  if  patient  can  not  be  admit- 
ted  ^ 707 

confinement  in  county  infirmary  or  jail. .  707 

employment  of  physician  to  attend 707 

Infirmary,  removal  or  discharge  from 721 

See  Infirmary. 

when  j)robate  judge  may  send  patient  to.  707 
physician  to  report  to  probate  judge 

condition  of ; 517,  8092-6 

fees  of  physician 517,  8092-7 

Mandamus  does  not  lie  to  compel  superin- 
tendent to  take  back  patient 709» 

Papers,  i)robate  judge  to  file  and  preserve. .  714 

Prosecuting  attorney  to  attend  to  suits 718 

compensation 718 

Relatives'  right  to  keep  patient 705 

to  be  notified  of  death  of 710 

Selection  of  patients  when  asylum  full 711 

Superintendent  to  inform  jrobate  judge  of 

number  of  patients  in 702n. 

Warrant  and  subpoena  for  arrest,  etc 703 

to  take  patient  to 705 

Attachment— 

Power  of  probate  judge  to  issue 539 

Property  exempt  from C.  C.  P.  5430 

Agamst  person  guilty  of  contempt  of  court.    54S 
Against  executor  or  administrator  failing  to 

return  sale  bill 6047 

or  to  file  account 6178 

When  administrator  or  executor  may  file 
petition  in  error  to  reverse  order  dis- 
charging, etc CC'T.  5563(? 

Attestation— 
Of  wills 691ft 
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Attorney—  ^ 

Administration   of    estate,    when    probate 

judge  interested  as §  535 

Compensation  of,  of  assignee 6357 

affidavit  as  to Q357 

May  be  appointed  for  party  under  disability 

or  unknown  in  condemnation  cases. .  6441 
May  represent  assignee's  creditors  at  meet- 
ing to  elect  trustees 6338 

Notice  to,  on  application  to  a^mit  lost  will 

to  probate 5945 

Probate  judge  or  deputy  not  to  act  as 534 

Auction- 
Escheated  lands  to  be  sold  at 4183 

Assignee's  sale  must  be  at,  when 6350 

Executor's,  etc.,  sale  of  personal  property  at.  6076 
Auctioneer- 
No  allowance  to  assignee  for  expense  of  em- 
ploying, unless,  etc 6357n 

Auditor- 
Duties  of,  in  state  road  appeals 4628 

in  road  appeals  generally H  4689, 4690 

in  county  ditch  appeals 4463 

concerning' disposition  of  escheated  lands.  4183-4 
concerning  property  of  unknown  decedent.  1227 

on  examination  of  county  treasurer , 1129 

Probate  judge  to  report  fees  to,  when.??  545, 1334 
Proceedings  on  complaint  against  for  neglect 

of  duties 1031 

Award— See  Arbitration 6093 

Of  appraisers  of  material  in  one-mile  pike 

cases 4783 

appeal  from  to  common  pleas 4784 

Of  appraisers  of  material  in  two-mile  pike 

cases 4856 

Bank- 
Deposit  in;  affected  by  assignment 6335n 

Liability  of  trustee,  executor,  etc.,  for  loss 

of  money  deposited  in 5984n 

Unknown  banking  depositors  and  deposits, 

annual  report  to  probate  judge  of  .509,  7650-1 
who  are  to  be  deemed  unknown  deposit- 
ors   510,  7650-2 
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B8Ji!k— Continued. 

record  of  unclaimed  deposits  to  be  kept 

by  probate  judge §7650-3 

fees  for  making  such  recerd,  how  paid.  7650-4 
unknown  deposits  to  be  paid  into  county 

treasury 7650-5 

how  and  by  whom  such  deposits  may  be 

reclaimed 7660-6 

penalty  for  bank's  refusal  to  comply  with 

law ^ 7650-7 

recovery  and  disposition  of  penalties  . .  7650-8 

who  may  sue  for. 7650-9 

duty  of  prosecuting  attorney 7650-9 

Baas— 

When  to  be  published  before  marriage. , . .  6389 
Bastards- 
Capability  of  as  to  inheritance 4174 

When  le^timated 4175 

Beds- 
Widow  and  children  entitled  to 6038, 9 

Benefits- 
Assessment  of,  compensation  for  property 

condemned  irrespective. of. .  .§§  6414n,  6427 
Bequest- 
Charitable,  when  valid 5915 

Debt,  bequest  of  to  executor  to  be  construed 

as  a  specific  legacy 6068 

Definition 5913n 

Land,  sale  of  to  pay,  when 6172 

Legatee  must  pay  back,  when 6021 

Specific,  exempt  from  sale  unless  required 

for  payment  of  debts §§  5974,  5975,  6([74 

to  witness  void,  when 6925 

how  delivered  to  legatee 6075 

when  paid  within  four  years 6128 

,   Who  may  make 6914 

Bible- 
Widow  and  children  entitled  to 6038 

Bill  of  exceptions— 
Allowance  of,  signing,  etc.    Code  of  Civil 

Procedure §5301  et  seq. 
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BUI  of  tXCVptLoJUB"  Continued. 
In  proceedings  on  allowance  of  claims  of  ex- 
ecutor, etc ?6101 

Bin  of  itenuh- 
To  be  filed  and  verified  to  entitle  assignee  to 

extra  compensation 6357 

BirtlM- 
Statistics  of  to  be  kept  by  probate  judge. . .  6395 
Statistics  to  be  obtained  annually  by  assess- 
ors  6396 

Duties  of  physicians  and  mid  wives 6396 

of  clergymen  and  sextons 6396 

of  probate  judge  as  to  blanks  for  statistics.  6397 
to  keep  record  and  transmit  abstract  to 

secretary  of  state 6398 

Original  entries  evidence  in  courts 6399 

Records  open  to  inspection 6399 

"Black  Laws"— 

Repealed ??  4008,  6987,  6988  [84  v.  34.] 

Board  of  education- 
Duties  of  in  establishing  joint  sub-districts. 

§§3930,3933 
in  changing  lines  of  sub-districts,  etc.    3946, 3948 
of  clerks  o^  in  establishing  joint  sub-dis- 
tricts   3940 

dissolution  of,  by  concurrent  action   of 

boards 3950 

To  recommend  appropriation  of  property 

for  school  houses  and  select  sites 2232 

Board  of  equalization— 
Proceedings  on  refusal  of  witness  to  appear 

or  answer  before ?§  2804,  2805 

Bond— 

AdministrcUion  of  estates : 

Action  on  administration  bond 6209 

See  Administration  of  Estates. 

by  creditors 6210 

legatee  or  distributee §§6211,  6212 

succeeding  administrator,  etc 6214 

in  what  courts 6215 

Administrator's §§6006,  5999,  6001,  6002,  6205 

additional  required,  when.  .§§  6019a,  6150,  6151 
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Bond—  Continued. 

administrator  de  bonis  non §  6019a 

foreign  administrator §§  6169,  6170 

8i)ecial  administrator 6008 

with  the  will  annexed 6002 

Appeal 6408 

Appeal  of  executor's,  etc.,  claim  against  es- 
tate   .§§6408,  6101 

Distributees  to  give  bond  to  executor,  etc., 

to  return  assets,  when 6189 

Executor's 5996 

additional,    executor   must  give,  when. 

§§  6019a,  6150,6151 

conditions 5996 

creditor,  when  may  put  in  suit 6210 

legatee,  widow,  etc.,  may  put   in   suit, 

when 6211 

liable  on,  when  executor  is 6209 

in  what  pourts  action  on,  may  be  brought.  6215 
not  required  when  so  provided  in  will. . .  5996 

when  required  nevertheless 5996 

residuary  legatee,  bond  of  when  executor  is.  5997 
not  to  discharge  lien  on  testator's  prop- 
erty unless * 5998 

suit  on §§  6051,  6210-6216 

when  sells  more  land  than  necessary  for 

payment  of  debts 6150 

where  to  be  filed 5999 

widow,  etc.,  may  put  in  suit,  when 6211 

Filed  in  court  taking  same 5999 

Foreign  executor,  etc.,  to  give  bond,  when:  6169 
to  give  further  bond  to  account  for  sur- 
plus when  he  sells  more  land  than 

necessary,  etc 6170 

refunding  bond  may  be  required  \>y  of 

heirs,  when ', 6131 

may  be  required  to  indemnify  sureties. . .  6132 
Heirs,  bond  of  to  creditor  for  payment  of 

claim  not  due  in  four  years 6117 

action  on  such  bond 6117 

bond  of  for  rejection  of  claim  against  es- 
tate   6098 

Joint  or  several 5999 
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New  bond,  when  required §§6151,  6205 

removal  for  failure  to  give 6204,  6207 

Legatee's,  for  delivery  of  property  to 6075 

payment  of  legacy  withm  four  years 6128 

wheo  executor  is  residuary  legatee 5997 

Sale  of  land,  to  account  for  surplus 6150 

additional  may  be  required .  .^ 6151 

by  foreign  executor,  etc ?§  6169,  6170 

by  persons  interested  to  prevent  sale 6146 

Sureties,  bond  to  indemnify,  must  be  given, 

when 6208 

how  sureties  may  be  released 6204 

when  sureties  insufficient,  new  bond  may 

be  required 6205 

qualifications  of  sureties 5999 

Appeal  : 

See  Appeal.    Appeal  Bond 6408 

In  road  cases §§4627,  4689,  4697 

removal  of  drifts 4575 

county  ditch  case 4463 

township  ditch  case 4533 

Appropriation  of  property,  etc, . 

By  interested  parties 2251 

For  appeal 2255 

by  guardian,  executor,  etc 2256 

Assignment  for  creditors  r 
Action  on  to  compel  settlement  of  accounts.  6341 

Assignee's 6335 

efiect  of  failure  to  give 6336 

court  may  require  additional 6335 

New,  on  application  of  sureties 6339 

To  pay  costs  on  application  of  assignor  or 

creditor  to  reject  claim 6353 

To  secure  costs  of  suit  to  set  aside  fraudu- 
lent conveyance 6344 

Trustee's 6340 

effect  of  failure  to  give 6340 

Assignments  to  avoid  arrest  : 

Commissioner  of  insolvents  to  give 6359 

Insolvent  when  applying  for  discharge  from 

imprisonment 6366 
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Bond— Confinued. 
Guardians  and  trustees : 
Additional,  by  guardian  of  insane  pei^on, 

when ; ?^6303,  6311, 6313 

Appeal 6408 

when  not  recjuired 6408 

Foreign  guardian  of  foreign  idiot  must  give.  6315 

Non-resident  minor  ward,  of  guardian 6290 

Not  invalid  for  informality 6262 

One  for  two  or  more  wards 6263 

Sale  of  real  estate,  additional  before..§?6285,  6306 

Testamentary 6268 

Testamentary,  when  not  required 6268 

Trustee  of  non-resident 6327-2 

of  non-resident  lunatic,  etc 6322 

when  wife  appointed,  of  idiot,  etc 6303 

Miscellaneous : 

County  commissioners 844 

Ditch  appeal §§4533,  4463 

Drift,  removal  of 4575 

Inquest  of  lunacy  for  discharge  of  patient, 

when 709 

Inspector  of  provisions,  etc 4278 

of  tobacco 4340 

Insurance  company^s  approved  by  probate 

judge 3685 

Legatee  to  give  refunding,  when 6128 

Levee,  construction  of §§  4586,  4610 

Official  bonds,  duties  of  probate  judge  as  to 

in  absence  of  prosecuting  attorney.. .  1276 
Municipal  officer,  for  costs  on  complaint. . .  1732 
Partner,  surviving  to  give  on  taking  assets.  3169 

Probate  judge's 529 

Prosecuting  attorney's  approved  by  probate 

judge 1269 

Railroad  drain,  for  performance  of  work.  . .  3345 

Record  of  kept  in  probate  court.  528 

Road  appeals §§  4627,  4689,  4697 

See  Appeal  Bond. 

Sheriff,  coroner  or  constable,  when  liable  on.    541, 2 

Sureties  on,  how  released ^ 6204 

•    qualifications : 5999 
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■  Bondr-Conlinued. 

Tobacco  inspector's , ,-, . . .?4340 

warehouseman's 4336 

Trustee,  testamentary 5980 

when  not  required 5981 

when  required  notwithstanding  pro- 
visions of  will 5981 

probate  court  may  require  for  prior 

trusts  not  discharged,  wberi 5982 

removed  by  court  for  not  giving. ....  5983 

separate  or  joint  may  be  taken 5984 

under  foreign  will 5988 

when  probate  court  appoints 5990 

appointed  by  foreign  court 5989 

of  non-resident ^ 6327-2 

of  non-resident  lunatic 6322 

Bonds- 
Executors,  etc.,  and  guardians  to  invest,  in 

what. §§6269,  6413 

Of  insolvent  debtor,  must  be  sold,  when  and 

how 6350 

Inventory  of  decedent's  estate,  to  contain 

particular  statement  of 6085 

not  to  be  sold,  when .1 6074 

may  be  distributed  in  kind,  when 6189 

Record  of  to  be  kept  by  probate  court  and 

w^hat  to  contain 528 

Book  accounts- 
How  inventoried 6036 

Testimony  in  certain  cases §5242  C.  C.  P, 

Books- 
Commissioner  of  insolvents  to  keep,  what. .  6369 
Delivery  of  to  trustee  of  insolvent,  how  en- 
forced   6340 

Probate  court  to  keep,  what 528 

Widow  and  children  entitled  to,  what 6038 

Bounty  cases- 
Probate  court  to  administer  oaths  and  make 

certificates  in,  without  compenation.     548 
Boys'  Industrial  School- 
Committal  and  discharge  of  youths  to 752 

Admission  of  youth  to  schools 753 

.Admission  of  convicts  to  schools 754 
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Boys'  Industrial  Sohool— Continued. 
May  be  committed  on  recommendation  of 

grand  jury .'.:..,. §755 

Conveyance  to  school  of  sentenced  youth 

and  delivery  to  superintendent 756 

Transportation  expenses,  costs  of  commit- 
ment      759 

Brother- 
Inheritance  of  real  and  personal  property 

by §§4158,9,4162,3 

Burial  of  decedent- 
Expenses  a  preferred  claim. 6090 

Business— 

When  assignee  may  carry  on,  of  assignor. .  6350* 
Canal- 
Appropriation  of  private  property  for 2232 

Cancelling— 

Revocation  of  will  by 5953 

Candidate— 

^For  justice,  contest  of  election §§572-578 

See  Election. 
Cemetery,  public- 
Appropriation  of  private  property  for. 

§  2232  and  §  3573  R  a 
not  confined  to  land  within  the  corpora- 
tion  2232 

what  land  can  not  be  taken  for 2232 

Certificate— 
Of  appointment  of  appraisers  of  decedent's 

real  propertv 6156 

to  be  returned  with  appraisement 6156 

of  decedent's  personal  property 6030 

to  be  returned  with  mventory 6030. . 

Of  commissioner  to  arrested  debtor  under 

insolvent  laws.: 6367 

Of  probate  court  to  executor,  when  proceed- 
ings for  partition  commenced  and  de- 
ficiency of  assets  found 6173 

Of  court  to  arrested  debtor 6372 

discharge  of  applicant  on  commissioner's 

certificate 6379 

effect  of  certificate  granted  by  court 6379 

Of  marriage §§  6388, 6390-1 
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Certificate—  Continued. 
Of   probate  court's  approval  binding  out 

ward §6293 

Of  medical  witness  in  inquest  of  lunacy  .?§  703, 740 

Of  naturalization  of  alien 528a 

Of  deposit  of  will  in  probate  court 5917 

Of  examiner  of  county  treasury 1129 

Of  auditor  when  assessment  not  paid  in  levee 

case 4611 

Of  tobacco  inspector 4338 

Certified  copy— 

Of  appointment  of  foreign  trustee 5989 

Of  foreign  will,  effect    5937 

Of  will  and  order  of  probate,  effect. .  .^  5931, 5932 
Of  order  of  probate  court  setting  aside  will 
to  be  filed  in  common  pleas  on  ap- 
peal  5935 

of  foreign  court  setting  aside  will  to  be 

filed,  in  what  probate  court 5967 

ChaJlenges-See  Jury. 

In  condemnation  cases 6426 

In  road  appeals 4702 

In  county  ditch  cases \ 4466 

In  proceedings  against  municipal  oflScers. . .  1734 

Charge  upon  land- 
By  will,  not  deemed  a  revocation 5955 

devisees  take  subject  to ?§  5955, 5967n 

Dower  especially  assigned,  to  be 6164 

Charities- 
Bequest  to,  when  valid , 5915 

Cliattel  mortgage- 
When  to  be  filed  and  refiled 6070n 

Child.— See  Heir,  Infant. 

Adoption  of ....  .?§  3137-3140 

Advancements  made  to li41G9-A172,  5962 

Apprenticeship  of 6293 

Bastard,  right  of  inheritance 4174 

legitimated,  when 4175 

Can  not  act  as  executor  until  ol  age 6001 

Can  not  be  separated  from  mother,  when  .p.  535 
Damages  for  death  by  wrongful  act.  .§§6134-6135 
Descent  and  distribution  to 4WS  et  seq. 
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Chll6.— Continued, 
Effect  of  birth  of,  after  execution  of  will. 

?§5959,  5961,  5976 
Entitled  to  be  present  at  making  of  appraise- 
ment   6034 

to  one  year's  allowance  for  support 6040 

to  what  personal  property  of  decedent. . .  603&-9 
to  full  share  of  testator's  estate,  when  ab- 
sent, born  after  execution  of  will,  or 
erroneously. supposed  to  be  dead. . . .  5961 

contribution  in  such  case ^5961,  5976 

Improvement  of  real  estate 6313,  1-4 

Lease  of  real  estate 6308-6312 

Posthumous,  inherits 4179 

Right  to  contest  will 5933 

to  contest  supplied  record  of  will,  con- 
tinues, till,  etc 5952 

Rights  of,  under  foreign  will,  not  concluded 

until,  etc 5967 

Sale  of  real  estate — 6306 

Takes  deceased  parents'  share  of  devise. ...  597 
Vagrant    or  incorrigible,  sent  to  asylum, 

ete 3140a 

When    incompetent    to    testify.     Code   of 

Civil  Procedure 5240 

ClUldren'B  Home— 

.   Vagrant  or  incorrigible  child  may  be  sent 

to i 3140a 

Cincinnati— 
Appropriation  of  property,  B.  of  A.,  must 

concur  in  resolution,  etc ??  2235-2235o 

must  concur  as  to  service  of  notice  of 

resolution 2235 

Disposition  of  escheated  land  in. . .  .§§4186,  4187 
Citation- 
Assignee  of,  to  give  bail  in  case  of  unsettled 

assignments 6345 

Executor  etc.,  of,  to  return  inventory 6047 

additional  inventory 6061 

to  return  sale  bill 6087 

to  render  an  account ', 6178 

to  compel  settlement  of   insane  or  de- 
ceased guardian 6291 
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GltatlOB.— Oon^inued. 

for  failure  to  return  sale  bill J6087 

to  render  account  of  insolvent  estate. . .  6252 

to  compel  distribution 6195 

service  and  return 6195-7 

Officer  of  municipal  corporation  guilty  of 

misfeasance,  etc i 1732 

Person  of,  to  attend  settlement  of  trustees, 

etc 6329 

Person  of,  suspected  of  concealing,  etc.,  as- 
sets of  estate 6053 

Person  of,  to  produce  papers  or  give  evi- 
dence relative  to  lost  record 528a 

Special  administrator   of,  to  deliver   over 

property  to  executor,  etc 6011 

Trustee  oi,  of  non-resident  minor,  etc 6329 

Widow  or  widower  of,  to  make  election 

under  will 5963 

Will,  to  enforce  production  of  for  probate. 

§? 5921-5923 
City- 
Appropriation  of  private  property  for. .  .2232  etseq. 
'See  Appropriation  op  Property. 

Devise  or  bequest  to,  when  valid 5915 

Guardian  may  invest  in  bonds  of 6269 

City  Solicitor- 
To  be  furnished  with  copy  of  complaint 

against  municipal  officer 1732 

to  appear  on  behalf  of  complainant 1733 

Claims.— See  Administrator's  and  Executor's  Claims, 

See  Assignment  for  Creditors'  Claims, 
Clergymen- 
May  solemnize  marriages,  how 6385 

How  may  obtain  license  to  solemnize  mar- 
riages.   See  Marriage 6386 

To  keep  registry  of  deaths,  etc 6396 

to    report  deaths  registered  to    probate 

judge,  when 6396 

penalty  for  neglect 6396 

Clerk- 
Duties  of  cm  sale  of   decedent's  personal 

property §§6084,  6086 
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Cleitk— Continued. 

of  board  of  education  in  proceedingB  to 
establish  joint  sub-district. . .  .§§3933,  3940 

of  deputy  clerk  of  probate  court 533 

can  not  practice  law 534 

probate  judge  may  appoint 533 

probate  judge  may  perform  duties  of.. .    533 
of  common  pleas,  when  probate  judge  is 

interested 535 

of  common  pleas,  on  appeal 6410 

Clock- 
When  widow  and  children  entitled  to 6038 

doth— 

What  widow  and  children  entitled  to 6038 

Codicil- 
Definition  5913» 

Form 5916n 

Stealing,  destroying  or  secreting,  how  pun- 
ished  R.  S.  6859 

allegation  of  property  or  value  unneces- 
sary in  indictment R.  S.  7224 

Will  construed  to  include §§5913,  5967n 

When  will  revoked  by •.  5953 

Collateral  Inheritance  Tax— 
Commission- 
Assignee's  or  trustee's 6357 

Executor's  or  administrator's 6188 

Power  of  probate  court  to  issue 539 

Probate  judge  to  receive  from  Governor.  532,  — 

To  take  deposition  of  witness  to  will 5946 

To  take  widow's  election  as  to  will 5965 

Commissioners- 
Appointment  and  duties  in  relation  to  lost 

records 5286 

salary 5286 

term  of  office 5286 

Appointment  of   in   application  for   joint 

sub-district 3938 

oath  and  duties  of 3939 

report  of 3941 

effect  of  report 3942 

To  report  as  to  railroad  ditches 3343 

In  contest  of  election  for  county  se^t 3017 
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CommlssloBen^OontiAuecl. 
When  special  master  to  be  appointed. . , . . .  ?  5286^ 
Ibcecutor's^  etc.,  account  may  be  referred  to 

special 618& 

Commissioners  of  coimty— 

Approval  of  bond 844 

Bond,  amount  and  by  whom  approved 842 

Expenses,  etc.,  approved  by  probate  judge.     897 

May  take  bv  devise 5915n 

To  furnish  books  for  probate  court 528 

To  apply  to  probate  court  to  appoint  ap- 
praisers of  material  in  one-mile  pike 

cases 4782 

in  two-mile  pike  cases 4854 

Vacancy  in  office,  when  and  by  whom  filled 

by  appointment 842 

When  and  how,  may  condemn  material  for 

road  purposes gg 8035-304  etseq. 

Commissioners  of  insolvents. — See  Administra- 
tors AND  Executors §6224  et  seq. 

Accounts  may  be  examined  on  oath  as  to. .  6403 
Appeal  may  be  taken  from  order  of  probate 

court  as  to 6407 

Application,  when  and  how  to  publish  no- 
tice of 6370 

Appointment  of  by  probate  court  of  each 

county 6359 

Bond  of 6369 

to  require  of  non-resident  .applicant 6366 

of  resident  applicant,  when 6366 

may  sue  on  applicant's  bond 6368 

distribution  of  proceeds  of  recovery. .  6368 

Certificate,  granted  by 6367 

to  effect  discharge  of  debtor 6379 

County  auditor  to  furnish  book  to,  for  rec- 
ord of  proceedings  before 6369 

Distribution  of  proceeds  of  recovery 6368 

Evidences  of  claim,  title,  etc.,  to  receive 

from  debtor 6361 

Examination  of  debtor  to  take  in  writing. .  6365 
Exempt  property,  to  decide  upon  value  of .  6361 
Fees  and  compensation 6382 
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ConmiiBSionerB  of  insolyenta— Ccm^int^. 
Master  commissioner,  when  may  perform 

duties  of J6383 

Notice  of  applicant,  when  and  how  to  pub- 
lish   6370 

Oath  to  require  of  applicant 6364 

form  of , 6364 

may  administer  oaths 6380 

Office,  where  to  be  kept 6360 

Procedure  when  applicant  fails  to  file  peti- 
tion in  court 6378 

Prosecutes  suits  on  claims  assigned 6362 

may  prosecute  and  defend  pending  suits 

of  debtor 6362 

Keceives  assignment  of  debtor's  property. .  6362 

form  and  effect  of  such  assi^ment 6362 

Record  of  proceedings  open  to  inspection. . .  6369 

Removal  and  resignation 6360 

Report  of  to  court 6371 

Schedules  for  debtor,  when  to  make 6361 

Successor,  powers  and  duties  of 6360 

Term  of  oflSce 6359 

Transfers  by  debtor  after  arrest,  void 6363 

Vacancy,  how  filled 6360 

Commitment- 
Boys'  Industrial  School,  to §§752,  755 

Fugitive  from  other  state,  of 505,  7157 

Girls  of,  to  industrial  home H  769, 770 

Notice  of,  to  be  given  by  judge  or  magistrate, 

when 506,  7158 

Common  pleas  court- 
Appeals  to.    See  Appeal 6^ 

from  refusal  to  admit  will  to  probate 5934,5 

Award  of  arbitrators,  efiect  of  judgment  in 

common  pleas  on 6096 

Claim  of  executor,  etc.,  against  estate 6101 

Jurisdiction  in  action  asking  direction  of 

court  respecting  trust,  etc 6202 

account,  to  compel  filing  of  in  action  on 

assignee's  or  trusteed  bond 6341 

to  compel  foreign  executor,  etc.,  to  ac- 
count  , 6131 
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Common  pleu  court— Continued. 

to  review  settlement  of  guardian's  ac- 
count  §6289 

appropriation  of  property  by  municipal 

corporation 2236 

by  private  corporation,  when 6440, 7 

bond,  action  on  administration 6215 

on  assignee's  or  trustee's 6341 

boys' industiial  school,  may  commit  to..     753 
contest  of  election  of  probate  judge,  testi- 
mony certified  and  transmitted  to . . .  3000 
delivery  of  property  in  action  by  trustee 

I  of  insolvent  debtor,  to  compel 6340, 1 

distribution,  to  enforce  order  of 6200 

foreign  executor,  etc.,  to  compel  to  ac- 

account 6131 

fraudulent  conveyance  to  set  aside. §§  6140,  6344 
girl  arrested  for  crime  recognized  to  ap- 
pear before -. 771 

injury  by  wrongful  death,  action  for 6134, 5 

liens  in  action  for  sale  of  real  estate  by 

executor,  etc.,  to  adjust 6145 

by  assignee 6351 

proceedings  by  creditors   against  heirs, 

etc.,  alter  settlement §§6217, 6218 

to  condemn  unfinished  road  bed  of  rail- 
road   6447 

Bale  of  land  by  executor 6137 

and   recover   lands  fraudulently    con- 
veyed   6140 

by  guardian 525 

\>y  assignee  of  insolvent  debtor  to  ad- 
just hens 6351 

when  probate  judge  interested §§536,  6440 

Powers  and  duties  as  to  foreign  executors, 

etc 6130-3 

as  to  award  of  arbitrators 6095,  6 

Rules  of,  to  be  observed  by  probate  court  so 

far  as  applicable 537 

Special  term  for  trial  of  condemnation  case.  2239 
Transcript  of  judgment  of  probate  court  de- 
livered to  clerk  of,  and  execution  is- 
sued on,  when 6058 
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Compensation.   See  Fees'. 

Administrator's  and  executor's 56188 

effect  of,  provided  by  will 6188 

of  special  administrator 6009 

of  administrator,  etc.,  of  deceased  guar- 
dian  6291 

Appropriation  of  property  for  ditch,  county, 

§^4469,4472 

township 4539 

levee 4603 

municipal  corporation. 2245 

pike,  one-mile  assessment 4783 

two-mile  assessment 4855 

private  corporation •...§§  6415,  6432 

roads 4627,  4708 

Assignee's  or  trustee's 6357,  6350fc 

Commissioner  of  insolvent  estate 6253 

in  assignments  to  avoid  arrest 6382 

for  restoration  of  lostTecords 5586 

Examiner  of  county  treasury 1129 

Guardian's 6288 

Physician's  employed  to  attend  insane  per- 
son in  infirmary  or  jail 707 

Probate  judge's ?  546.    See  Fees. 

in  assignments  for  benefit  of  creditors 6358 

Trustee's §§  6333,  6357 

Witnesses',  jurors', sheriff's,  coroner's,  etc.  6405 

Complaint— 

Against  municipal  oflBcer  guilty  of  misfeas- 
ance, etc 1732 

county  auditor ; 1031 

girl  leading  vicious  life,  etc 769 

or  charged  with  criminal  offense 774 

When  assets  of  estate  are  concealed,  embez- 
zled, etc 6053 

Compoimding  debts,  etc.— 

By  executor,  etc 6073, 7 

Compromiso— 

Of  desperate  claims  by  executor,  etc 6077-9 

by  assignee  of  insolvent  debtor. . .  g?  6350,  6350d 
Of  insane  widow's  dower  by  guardian 6307 
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Oonceallng,  ombesxllng  assets,  etc.— 
Proceedings  against  persons  suspected  of..  .§6053-9 
conveyances  to  evade  proceedings  void.. .  6060 

examination  to  be  in  writing 6055-6 

imprisonment  for  disobeying  citation ....  6054 

1'uagment  of  court 6057 
ien  of  judgment 6057 

prosecuting  attomev  to  attend  to  judg- 
ment in  favor  o!  state 6059 

transcript  to  be  filed  in  common  pleas  and 

execution  issued 605& 

Ck»ndemnation  of  property- 
See  Appropriation  op  Property. 

§§2232,2261,6414,6453 
Conditions- 
Construction  of,  in  wills 5967?> 

GonflrmatioB— 

Of  sale  of  real  estate  by  executor,  etc 6162 

by  assignee  of  insolvent  debtor 6350e 

by  guardian 6287 

Of  viewer^s  or  reviewer's  report  in  road  ap- 
peals  4693 

Consent— 
Of  parent  or  guardian  to  marriage  of  minor.  6384 

how  given 6390 

Of  creditors  of  insolvent  debtor  that  busi- 
ness be  carried  on  by  assignee 6350/d 

Of  guardian,  etc.,  to  sale  of  land 6143 

Of  parents  to  adoption  of  child '........  3137 

Consorvator-^ 

Powers  of  foreign,  of  idiot,  imbecile,  etc. . . .  6315 
Consolidation— 

Of  appeals  in  county  ditch  cases 4474 

in  township  ditch  cases 4534 

in  removal  of  drifts 4575 

Constable- 
Amercement  of,  guilty  of  misconduct.  .§§541,  542 
Appointment  and  salary  in  Hamilton  and 

Cuyahoga  counties 633,  

Fees  of. 640& 

To  attend  court,  serve  process,  etc 540" 
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Constltatioiiai  proYisions— 
As  to  establishment  of  probate  court,  p.  1 
jurisdiction  of  probate  court,  p.  1. 

appropriation  of  property J6414» 

ConBtmction— 

Of  ''living"  and  "died"  under  statutes  of 

distribution  and  descent 4178 

Of  term  "  will "  in  statute 5913 

Of  words  in  will,  p. 5967n 

ConetrucUon  of  wiU.    gg  5967n.,  5980.    See  Wills. 

Action  in  common  pleas  to  obtain 6202 

Ck>ntempt  of  court- 
Power  of  probate  judge  to  punish 538 

Punishment  for 543 

Contest.    See  Elections. 

Of  election  of  justice 572 

Of  election  of  probate  judge ??  2997-3002 

Of  election  for  county  seat 3015 

contestor's  notice  and  bond 3016 

publication  of  notice  and  appointment  of 

commissioner 3017 

Contest  of  win.     §§5858-5866.      Code  of  Civil 
Procedure. 

Duty  of  judge  on  notice  of 5936 

Of  foreign,  can  not  be  made  in  this  state. . .  5967 
Uncontested,  probate  after  two  years  bind- 
ing...!..  5933 

savins  of  rights  of  infants,  insane  persons, 

etc....? 5933 

Of  supplied  record  of  will 5952 

limitation  and  saving  of  rights 5952 

Powers  of  executors,  etc.,  during 6019a 

Contingent  debts— 
Against  insolvent  estate  of  decedent,  pro- 
visions for §§6227,  6228 

Contingent  dower,   gee  Doweb. 

Contingent  remainder.    Definition 5913n 

Contractr-                             .  ,       ,     .  ^ 
For  sale  of  real  estate  of  decedent,  how  en- 
forced   6800 

of  guardian.of  idiot,  etc 6313 


INDEX.  641 

Contract — Continued. 

of  insolvent  debtor ?  6350d 

To  perform  labor  in  levee  case 4610 

railroad  ditch  case 3345 

Liability  of  estate  of  decedent  on  joint  con- 
tract   6102 

OontnbutlOB— 
Among  heirs,  devisees,  etc.,  to  raise  portion 
of  child  reported  dead,  born  alter  ex- 
ecution of  will,  etc II 5961,  5976 

to  raise  portion  df  devisee  witness  to  will, 

when 5925 

when  devised  or  bequeathed  property  ta- 
ken to  pay  debts 5973 

except  when  will  otherwise  provides. . .  5974 
portion  of  child,  born  after  execution  of 
will  or  supposed  to  be  dead,  subject 

to 5976 

if  any  liable  to  are  insolvent,  how  others 

to  make  up  deficiency. . . ; 5977 

Buch  cases  may  be  determined  in  a  single 

action 5978 

or  adjusted,  etc.,  upon  order  of  sale  to  pay 

debts 5979 

Among  heirs,  devisees,  etc.,  to  pay  claims 

after  settlement  of  estate 6218 

effect  of  provisions  of  will,  for * . . . .  6218 

limitation  of  action  by  creditors 6218 

estate  of  any  heir,  etc.,  liable  after  his 

death 6219 

when  two  or  more  liable,  creditor  may 

proceed  against  all  in  one  action 6220 

effect  of  insolvency,  etc.,  of  heir  or  devi- 
see  6221 

liable  to  indemnify  others 6223 

how  indemnity  recovered 6223 

ConTeyance— See  Deed,  Fraudulent  Convey- 
ance, Gift,  Sale. 
To  hinder,  delay  or  defraud  creditors,  void.  6344 
To  avoid  proceedings  against  persons  sus- 
pected of  concealing,  etc.,  assets  of 

estate,  void 6060 

Of  real  estate  of  decedent,  sold  to  pay  debts.  6162 
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Conyeyanee—  Continued. 

By  arrested  debtor  after  arrest,  void 

On  judgment  for  specific  performance  of  real 

contract 5801 

Will,  how  affected  by  conveyance  of  testa- 
tor  §§5954-5956 

€ookliig  utensIlB— 

Widow  and  children  entitled  to 6038 

<Jopy— See  Certified  Copy. 

Assignment  of  to  be  filed  in  court 6335 

Report  of  examiners  of  couilty  treasury  to 

be  recorded,  published,  etc 1129 

Will,  appeal  from  probate  court,  copy  of  the 
order  rejecting  will  sent  to  common 

pleas,  on 5935 

authenticated  copy  of,  and  of  order  of 
probate  in  another  county,  effect  of. .  5932 

certified  copy  of  record  of,  effect  of 5931 

destroyed,  authenticated  copy  of,  may  be 
admitted  to  probate  or  record.  .§§5949-5952 

foreign  copy  of,  may  record  here 5937 

sale  of  lands,  copy  of  will  to  be  exhibited 

to  court  on 6152 

Coroner- 
Amercement  of 541 

Duties  of 540 

as  to  property  found  on  dead  persons .  1224, 1226 
Execution  from  probate  court,  when  to  be 

directed  to 544 

Fees 6405 

Corporation— 

Appropriation  of  property  by  municipal. 

?§  2232-2261 

private 6414-6453 

Assignment  by 6335n 

can  not  give  preferences 6343n 

does  not  work  dissolution 6336n 

How  stock  of  sold  by  executor,  etc 6080 

Costs— 

Administration  of  estates : 

Accounts,  notice  of  filing 6402 

in  action  for  not  filing 6213 
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Costs—  Continued, 
Action  for  wrongfully  causing  death,  de- 
ducted from  damages §6135 

Bond,  to  pay  costs  of  contesting  claim 6098 

to  pay  debts  and  prevent  sale 6146 

amount  of  recovery  in  action  on  adminis- 
tration bond  for  not  filing  account. . .  6213 

when  defendant  to  recover  costs! 6213 

Claim  rejected  at  instance  of  heir  or  cred- 
itor  6098 

Distribution  in  action  to  enforce  order  of. 

826197,6198 
Insolvent  estate,  on  appeal  from  commis- 
sioner's rejection  of  claim 6230 

on  reference  of  disallowed  claim 6242 

Inventory,  hearing  exceptions  to 6024 

Liability  of  executors,  etc.,  for 6106 

Preferred  claim 6090 

Reference  of  claim 6096 

of  insolvent  estate 6242 

.  8ale  of  real  estate,  application  of  money  to 

pay 6165 

must  be  set  out  in  petition  for 6141 

bond  to  pay,  and  prevent  sale 6146 

when  order  of  sale  objected  to 6153 

Security  for,  when  executors,  etc.,  not  re- 
quired to  give.    Code  Civ.  Procedure.  5340 
Surety  of  executor,  etc.,  applying  for  re- 
lease  6204 

Apppropriation  of  property : 
See  Ditch  Appeals,  Road  Appeals,  etc.,  in/ra. 

By  municipal  corporations ?§  2249-2254 

By  priva^  corporations. 

§§  6430,  6433,  6440,  6451,  6446 

new  trial,  who  to  pay  costs  of 6436 

unfinished  road  bed,  costs  in  proceed- 
ings to  appropriate 6446 

view  of  property,  expense  of  taking 

taxed  in  bill  of 6429 

when  costs  may  be  apportioned 6452 

when  action  may  be  brought  against 
corporation  for 6435 
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C08tS~  Continued. 
Amgnmeni  for  creditors : 

Accounts,  of  notice  of  filing §6402 

Fraudulent  conveyance,  in  action  to  set 

aside 6344 

Bejected  claim,  suit  on 6352 

Release  of  arrested  debtor,  proceedings  for.  6377 
When  claim'disallowed  on  application  of  as- 
signor or  creditor 6355 

Guardian  and  ward : 
Guardianship,  letters  of,  cost  of  issuing,  how 

taxed , 6263 

Tax  title  of  ward,  guardian  tendering  release 

of»  provision  as  to  costs 6294 

MisceUaneous : 
Boys'  Industrial  School,  of  commitment  to.    759 

Criminal  procedure 6470 

bail  for  costs  and  judgment  thereon 6471 

paid  into  county  treasury 548 

on  violation  of  conditional  pardon. . .  532,  

Ditch,  appeal,  county ?? 4470-3,  4506 

township 4541 

railroad 3346 

Drift,  removal  of 4581 

Election  of.  justice  of  peace,  contest 578 

of  probate  judge 3002 

Girls^  Industrial  Home,  commitment  to 771 

Inquest  of  luuacy ??719,    748 

Joint  sub-district,  security  for 3035 

judgment  on  report  against  establishment 

of 3043 

for  establishment  of 3945 

Levee,  construction  of,  etc JJ4604,  4613 

Municipal  officer,  complaint  against . .  f 1736 

security  for  costs  to  be  furnisned  by  plain- 
tiff   1732 

Railroad  ditch  case 3346 

Records,  of  restoring  lost  or  destroyed,  how 

paid 528c 

on  reference  to  special  master 5286 

Road,  appeal K4629,  4630 

how  taxed 4705 

judgment  for,  how  rendered 4706  • 
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Costs—  Continued, 
Security   for   on    complaint  o|   municipal 

officer i  1732 

in  proceedings  to  establish  joint  sub-dis- 
trict    3935 

UnclaimM,  probate  judge,  etc.,  to  make  list, 

when,  and  post  in  office 1339 

how  disposed  of. 1340 

Council- 
Concurrence   of   two-thirds   necessary   for 

condemnation  of  property 2234 

Proceedings  on  complaint  against  members 

guilty  of  misfeasance,  etc ?§  1732-1736 

Coimter  claim- 
To  be  set  forth  in  affidavit  to  claim  against 

insolvent  estate 6354 

County- 
Authenticated  copy  of  will  filed  in  other, 

effect 5937 

Devise  or  bequest  to,  when  valid 5915 

Guardian  may  invest  in  bonds  of 6269 

Where  actions  against  executor,  etc.,  guar- 
dian and  trustee  may  be   brought. 

Code  of  Civil  Procedure 5031 

County  auditor— See  Auditor. 

County  commissioners— See  Commissionkbs. 

County  ditch  appeals-See  Appeal §4463,  el  teq. 

County  infirmary— See  Infirmary. 

County  road  appeals-See  Appeal §4689,  et  seq. 

County  seat-Contest  of  election  as  to 3015 

Contestor's  notice  and  undertaking 3016 

'  Publication  of  notice  and  appointment  of 

commissioner 3017 

County  treasury— 
Appointment  of  examiners  of  by  probate 

judge 1129 

their  qualifications,  duties  and  fees 1129 

duty  of  county  auditor 1129 

when  auditor  of  state  may  appoint  ex- 
aminer of 1129 

duty  of  such  examiner 1129 

penalty  for  violation  of  law 1129 
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County  treasury— Continued. 
Accountants  to  certify  as  to  condition  of 

city  and  school  funds J  1129n 

Court-See  Common  Pleas,  Justice  of   the  Peacb, 
Probate    Court,    Superior    Court,   Insol- 
vency Court.  • 
Court  Honae— 
Plans,  etc.,  of,  approved  by  probate  judge, 

R.S 797 

Cow- 
Widow  and  children  entitled  to,  or  what 


Credit- 
Given  by  executor,  etc.,  in  sales  of  personal 

property 6081,2 

Credlts- 
To  be  returned  in  inventory  and  adminis- 
tered  §25996,  6006 

Creditors.  ~ 

Administration  of  estates : 
Bond,  court  may  authorize  suit  on  bond  of 

executor 6212 

when  creditor  may  sue  on 6210 

Desperate  claims  may  be  filed  for  benefit  of.  6077 
Direction  of  court  may  be  asked  respecting 

estate 6202 

Distribution  may  compel,  when 6195 

.Disallowed   claims,    when   puit   on   to  be 

brought  against  administrator 6241 

Insolvent  estate  of  decedetit,  creditors  of 
barred  from  recovering  if  claim  not 

presented 6247 

when  estate  is  declared  probably  insol- 
vent, creditors  have  six  months  to 

present  claims 62S9 

Inventory,  may  be  present  at  taking 6034 

may  compel  filing  of 6047 

Lien  on  personal  property  when  not  af- 
fected   6091 

Limitation  of  action  by 6113 

as  to  claims  accruing  after  four  years 6113 

assets  received  after  four  years 6114 

when  administrator  de  bonis  non  appointed.  6120 
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Cttditon^OonHiMted. 

extention  of  limitation i  6121 

claims  not  due  in  four  years 6116 

on  rejected  claim 6097-8 

See  Limitation  op  Actions. 
Proceedings  on  complaint  against  person 

suspected  of  concealing  assets 6053-1) 

Pltxseedings  against  heirs,  etc.,  after  settle- 
ment   : i6217f  etseq. 

Refund,  not  compellable  to  when  debt  pre- 
sented to  executor,  etc.,  after  one  rear.  6111 
Requisition  on  executor,  etc.,  to  reject  claim.  6098 

When  to  be  paid  pro  rata v 6090 

When  entitled*  to  administration ?§6005,  6013 

When  may  bet>aid  before  debt  due. .  6104,  6115 
When  executor,  etc.,  liable  to  suit  of  cred-  ' 

itor 6108 

When  may  sue  on  administration  bond ....  6210 
Assignment  fir  creditors  : 
Assignments  preferring,  inure  to  the  bene- 
fit of  all. 6343 

to  hinder,  delay  and  defraud,  void 6344 

Limitation  of  time  for  filing  claims.- 6352 

of  action  on  rejected  claim 6352 

May  carry  on  assignor's  business,  when ....  6350A 
Parties,  not  necessary,  in  action  against  as- 
signee    6335n 

Removal  of  assignee  on  application  of 6336 

CMminal  procedure- 
Amendment  of  information 6458 

Appearance  of  accused 6467 

Charges  to  be  distinctly  read  to  accused 6459 

Common  pleas,  provisions  of  to  govern,  etc.  6472 
Compensation  of  probate  judge,  how  paid. .  6470 
Continuance,  when  amendment  material. . .  6458 
Costs    and  fines  to   be   paid  into   county 

treasury 6470 

how  collected 6470 

prosecutor  may  be  required  to  give  bail 

for : 6471 

when  prosecutor  liable  for 6471 

when  court  to  render  judgment  against 

prosecutor  for 6471 


64S  INDEX. 

Criminal  mrocedure— CVmfinued. 
Counties  in  which  probate  jadge  has  juris- 
diction  S6454 

Discharge  of  prisoner,  proceedings  for 7165 

when  prisoner  insane  or  idiot 7166 

Error,  proceedings  in R.  S.,  J  7366,  et  seq. 

Pugitives  from  justice,  arrest  of 7156-^8 

Indfictment  by  grand  jury  not  required  ....  6455 
Information  to  be  filed  by  prosecuting  at- 
torney   6455 

shall  not  be  quashed  for  error  in  original 

examination 6456 

may  be  amended 6458 

Jurisdiction  of  probate  court  in  certain  coun- 
ties  6454 

Jury  may  be  demanded  by  defendant,  when.  6465 

how  drawn  and  summoned 6466 

Misdemeanors,  counties  in  which  probate 

court  has  jurisdiction  of 6454 

Pardon,  duties  of  probate  judge  on  violation 

of  conditional 532,  

Pleas  to  be  entered  by  defendant 6460 

may  be  oral,  but  must  be  entered  on  rec- 
ord  6461 

its  form  and  effect 6461 

of  not  guilty  to  be  entered,  when 6463 

evidence  under 6462 

Prosecuting  attorney  to  file  information  . . .  6455 
may  require  prosecutor  to  indorse  infor- 
mation for  costs 6471 

on  violation  of  conditional  pardon . . .  532, 

Prosecutor  may  be  required  to  indorse  in- 
formation for  costs 6471 

when  liable  for  costs 6471 

when  judgment  to  be  rendered  against 

for  costs 6471 

Eecognizance  of  accused 32  6457,  7161  R  S. 

how  taken  and  returned 6467 

commitment  to  jail  of  witness  refusing  to 

give S7153R& 

discharge,  proceedings  to,  in 508,  7169 

deposit  of  and  discharge 508,  7170 
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Criminal  procedure— Continued. 
Terms,  court  to  hold  monthly,  commencing 

when §6468 

how  county  commissioners  may  fix 6468 

Trial  of  accused,  when 6469 

by  judge,  when  jury  not  demanded 6464 

Warrant  for  arrest  of  defendant  to  be  issued 

by  probate  judge 6457 

Cxiininal  record— 
To  be  kept  by  probate  judge  and  what  to 

cont^dn 528 

Crops— 

Assets  in  hands  of  executor,  etc 6026 

Purchaser  may  enter  premises  to  gather. . .  6027 

Sale  of,  what  may  be  aeferred 6074 

CroBB-petltlon— 
Of  creditor  in  action  to  set  aside  fraudulent 

conveyance 6344 

Of  defendant  in  action  for  sale  of  land 6143n 

Curtesy— 

Estate  by,  abolished 4176n 

Custody— 

Of  files,  etc.,  of  probate  court 533 

Or  minor,  by  guardian  of  person  and  estate.  6264 
Cuyalioffa  county- 
Appointment  of  constables  by  probate  judge 

of 533, 

Damages— 

For  appropriation  of  property 6414n 

ditch,  county 4469 

township 4539 

levee §?  4688, 4591-2, 4603 

municipal  corporation 2245 

pike,  one-mile  assessment 4783 

two-mile  assessment §§  4855, 4834 

private  corporation 6432 

roads,  county,  state  and  township. 

?§  4627, 4703,  4699 

For  death  by  wrongful  act 6135n 

refusal  to  produce  will 5924 

unfaithful  administration 6209 
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Dead  body— 

Disposition  of  property  found  on. . .  .2i  i224rl228 
Deaf  person- 
May  make  a  will 5914n 

Deatb- 

Action  for  injury  by  wrongful 6134 

for  whose  benefit  and  by  whom  to  be 

brought 6135 

limit  and  distribution  of  damages 6135 

limitation  of  action §?6135,  6134a 

power  of  executor,  etc.,  to  settle  amount 

to  be  paid 6135 

when  death  caused  by  wrongful  act  in 

another  state  or  country 6134a 

Assignee's,  court  must  appoint  trustee 6337 

legal  representative  must  settle  account..  6341 
Executor^s  or  administrator's,  when  and  by 

whom  final  account  may  be  rendered.  6175a 
of  sole  executor,  administration  with  will 

annexed,  to  be  granted 6003 

of  estate  directed  or  devised  to  be  sold.  5980 
when  there  are  two  or  more  executors.  5980 
Guardian's,  executor,  etc.,  to  settle  account.  6291 
Surety's  of  non-resident  on  bond  of  execu- 
tor, etc.,  releases 6204 

Trustee's,  of  non-resident  executor,  etc.,  to 

render  final  account 6330 

Ward's  to  terminate  lease,  unless,  etc 6301 

of  one  of  several  wards,  eflect 6301 

lien  of  tenant  for  improvements 6301 

of  imbecile  ward  to  terminate  lease,  un- 
less, etc 6308 

lien  of  tenant  for  improvements 6308 

Record  of  deaths  to  be  kept  by  probate 

judge 6395 

statistics  to  be  obtained  by  assessors 6396 

duties  of  physicians  and  clei^ymen 6396 

Decedent's  estate.-See  Administration  op  Estates. 
Decision.— See  Judc4ment. 
Declination— 
By  widow  or  next  of  kin,  of  adminifltra- 

tion 6005 

By  trustee  of  insolvent  estate 6340 
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Decree— See  Judgment. 
Deed- 
Assignment  for  creditors g6335n 

Assignee's,  of  insolvent  debtor 6350 

County  auditor's,  on  sale  of  ^cheated  lands.  4184 
Executor's  or  administrator's,  under  power 

of  will 5980 

tinder  order  of  court  to  sell  land. 6162 

when    survivor    purchases    partnership 

propertjj 3170 

on    completion  of   decedent's  real   con- 
tract    5801 

guardian's,  on  sale  of  ward's  land. 6287 

releasing  insane  widow's  dower 6307 

releasing  ward's  tax  title 6294 

Testator's,  affects  will  how .§§  5955-5957 

Trustee^s,  for  non-resident  minor,  etc 6223 

Deed  of  gift- 
Order  of  descent  of  real  estate,  where  title 

came  by H  4158,  4160 

Defense— 

Of  infant  by  guardian  ad  litem 6269n 

Of  insane  person  by  guardian 6269n 

In  action  on  administration  bond  for  not 

filing  account 6213 

Definition- 

' '  Bequest " 5913n 

Codicil 5913ri 

Contingent  remainder. 5913n 

^'Devise" 5913n 

Eminent  domain 6414n 

Executory  devise 5913n 

Idiot 720  . 

*'  Imbecile" 6302 

^*Insane" 720 

Legacy 5913n 

Levee 4596 

Lunatic 720 

**  Needy  circumstances  " 720 

Residuary  legatee 5913n 

Vested  remainder 5913n 
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Deposit— 
Of  amount  of  verdict  in  appropriation  pro- 
ceedings entitles  corporation  to  pos- 
session   • 

Of  will  with  probat^judge.    See  Will. 

?§  5917-5920 
Unclaimed  bank,  dispositioa  of,  etc.  .§7650-1  et  sey. 
Deposition— 

See  Code  of  Civil  Proceduue .§§5262-5287 

On  trial  in  probate  court 6404 

Probate  judge  may  take 526 

Deputy  derk- 

Prooate  judge  may  appoint 53S 

may  take  security  from 53S 

may  perform  duties  of 53S 

Oath  and  powers  of 53S 

Can  not  practice  law 534 

nor  prepare  pleadings,  etc 534 

nor  make  out  accounts  or  records,  etc.. . .    534 
but  must  finish  business  commenced  by 

him 534 

Deputy  sheriff- 
Duties  of 540 

Descent  and  distribution,  statute  of— 

Advancements,  how  treated 4169 

where  greater  or  less  than  heir's  share .. .  4170 

where  wholly  real  or  personal 4171 

when  value  of  expressed  in  deed 417? 

Aliens  and  heirs  of  may  inherit 4173. 

Bastards  may  inherit  and  transmit  in  herit- 

ance 4174 

Curtesy,  estate  by  abolished. 4176» 

Dower 4188 

Escheated  estates,  rules  as  to 4180 

to  be  sold  by  county  iiuditor 4183 

appraisal,  terms  of  sale  and  deed. 4184 

disposition  of  proceeds 4185 

in  Cincinnati 4186 

when  revert  to  State 4187 

Heir  at  law,  how  designated 4182 

Illegitimate  child,  when  deemed  legitimate.  4175 

Permanent  leaseholds,  how  descend 4181 

Personal  estate,  distribution  of . . .  • 4163. 
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Descent  and  dUtrflmtftDn,  itatute  of— ConHnued. 

widow  or  widower  entitled  to  what §4176 

Posthumous  child  of  intestate  to  inherit. . .  4179 
Heal  estate,  order  of  descent   where  title 
came  by  descent,  devise  or  deed  of  ' 

gift 4158 

where  title  came  by  purchase 4159 

when  to  pass  to  husband  or  wife  and 

when  to  next  of  kin  of  intestate 4160 

when  to  children  of  former  husband  or 

wife 4161 

Heal  and  personal  estate,  when  to  descend 

to  children  of  intestate  and  how 4164 

when  all  descendants  of  equal  degree' of 

consanguinity 4165 

when  there  are  living  both  children  and 

heirs  of  deceased  children 4166 

extent  of  application  of  such  provision.  4167 
of  estate  which  came  from  former  hus- 
band or  wife 4162 

Widow  or  widower  entitled  to  what  amount 

of  personalty 4176 

of  realty 4188 

Description— 
Of  dead  body  and  property  found  thereon. .  1224 

Designating  heir-at-law- 

By  declaration  in  court 4182 

Desperate  claims- 
Disposition  of,  of  decedent's  estate. . .?? 6077-6079 
of  insolvent  debtor 6350 

Destroyed  records- How  restored 528a 

See  Records,  Will §§5949-5952 

judge  to  make  rules  as  to  testimony  and 

appoint  commissioner 5286 

costs  01  restoring,  how  paid 528c 

forms §  528a,  et  seq. 

rules  of  Hamilton  county  probate  court 

in  relation  to.. 5286 

Destroyed  will- 

JSew  record  or  probatte  of §§5949-5952 
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Devise  of  land— 

See  Devisee  ;  Will. 

Action  to  obtain  constmction. §6202 

Charge  upon  not  revocation 5955 

Charitable,  when  valid 5915 

Debts  of  decedent,  devise  subject  to. 

§§5972-9,  6217,  622a 
Descent  of  land  of  intestate  that  came  by. 

§§  4158,  4160 

Forfeited  by  neglect  to  probate  will 594^ 

How  land  that  came  by  passes §§4158,  4160 

Lapses,  when 5971 

Title  to  in  other  county,  how  perfetrted 5932 

To  witness,  void,  when 5925 

To  whom  may  be  made §§  5914,  5915 

What  passes  by 5970 

Who  may  make 5914 

Deyisee— 

Assets  of  estate  of  decedent  embezzled,  pro- 
ceedings by 605a 

Bond,  may  be  party  to  or  may  bring  suit 

on 6215 

when  may  give  to  creditor  of  estate  for 
payment  of  claim  accruing  £^f ter  four 

years 6115 

Charged  by  will  with  payment  of  debt  or 

legacy,  effect 6218- 

takes  land  subject  to  charge 5955 

Claims  may  be  filed  in  court  for  benefit  of.  6077 
Complaint  against  person  suspected  of  con- 
cealing assets,  etc 6055 

Contribution  by  to  raise  portion,  for  absent 

or  posthumous  child §§5961,  5976- 

when  not  required  to  contribute 596l 

to  raise  portion  of  devisee,  witness  to  will, 

when 5925 

when  devised  property  taken  to  pay  debts.  5975 

unless  will  otherwise  provides 5974 

in  case  of  insolvency,  etc , . . . .  5977 

to  pay  claims  after  settlement  of  estate 

§§6218-6223 
Death  of,  before  testator,  effect 5971 
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Devisee—  Continued. 
Executor,  etc.,  foreign  rights  of  devisee  as 

to §6133 

Liability  of  after  settlement  of  estate  by  ex- 
ecutor, etc ^  6217-6223 

Neglect  to  probate  will  in  three  years,  effect.  5943 
Notice  to,  of  hearing  of  executor^s,  etc.,  claim 

agsunst  estate 6100 

Party  in  action  to  contest  will.     Code  C.  P.  5859 

for  sale  of  land 6142 

t  to  complete  contract  for 5800 

on  administration  bond 6215 

Residuary,  takes  deceased  child's  share  of 

real  estate,  when 5971 

Hevivor  of  action  against.     Code  C.  P 5156 

Service  upon  unknown.     Id 5053 

Specific  performance  by 5802 

against,  on  decedent's  agreement  to  con- 
vey land 5954 

Testify,    parties  shall  not,  when   adverse 

party  claims  as,  etc.    Code  C.  P 5242 

as  vendee  or  assignee  of 5241 

Title  of,  to  land,  may  be  ordered  sold 6148 

When  probate  judge  is  interested  as,  effect.     535 

Who  may  be §§5914.  5915 

Witness  to  will,  effeet 5925 

DisabUlUea- 
Appropriation  proceedings,  appointment  of 

attorney  for  persons  under 6441 

Saving  of  rightgof  persons  in  contest  of  will.  5933 

of  supplied  record  of  will 5952 

as  to  record  of  foreign  will 5967 

in  proceedings  by  creditors  against  heirs, 

etc.,  after  settlement  of  estate 6218 

Disallowance— 

Of  claim  against  decedent's  estate 6097 

limitation  of  action  after  ......   6097 

when  claim  disallowed  at  instance  of  heir 

or  creditor 6098 

Of  daim  against  insolvent  debtor,  to  be  in- 
dorsed, etc : 6352 

limitation  oi  action,  after 6352 
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Disallowance^  Con/intied. 

when  claim  disallowed  at  instance  of  as- 
signor or  creditor. §63d3> 

Discbarge— 
Of  debt  in  will  against  executor,  effect. ....  6068^ 
naming  a  person  executor  does  not  oper- 
ate as  6069 

final  discharge,  how  executor  or  adminis- 
trator to  obtain ^. . .  6190> 

Of  arrested  insolvent  debtor,  effect 6379 

Of  surety  on  administration  bond 6204 

on  bond  of  assignee  or  trustee  of  insolv- 
ent debtor 6339 

Of  prisoner  in  jail,  proceedings  for.  .§?  7165-7170 

notice  to  probate  judge 7165 

when  prisoner  insane  or  idiot 7166' 

Discount— 
Of  debt  against  decedent^s  estate,  paid  be- 
fore due -► eilS" 

Disinterested  persons.    Appraisers  must  be. . .  6155 

Arbitrators  must  be 6093 

Disputed  claims- 
See  Administration  op  Estates.     Oaims. 

Assignment  for  Creditohs,  Id. 
Limitation  of  action  on,  by  creditor  of  deced- 
ent  §§6097,6241 

of  insolvent  debtor 6352 

Distributee.    See  Devisee,  Legatee. 
To  give  indemnifying  bond  to  executor,, etc., 

when 6189 

When  may  sue  on  administration  bond. ...  6211 

form  of  petition 6211 

Distribution- 
See  Administration  op  Estates,  DigiribuHon. 
Insolvent,  arrested,  distribution  of  effects  of. 

§§S368,6378: 
Insolvent  estate  of  decedent. . .  .§§6235,.  6244, 6245 

allowance  of  appeal  not  to  disturb 6332" 

Insolvent  debtor^s  estate §§  6335n,  6356 

Non-resident  decedent  interested  in  busi- 
ness here ►. »•  601$ 
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imstrlbatlon—  Continued. 
Notes,  stocka,  etc.,  may  be  distributed  in 

kind §6189 

Order  of — see  Descent  and  Distribution.  . .  4163 

how  enforced ?§  6196, 6200 

Sale  of  land  by  executor,  etc.,  of  money  aris- 
ing from §§  6145, 6165 

©itch- 
County  ditch  appeals §4463  et  seq. 

Township  ditch  appeals — see  Appeai 4533  et  seq. 

Railroad  ditch 8342 

how  enforced 3343 

probate  judge  may  let  the  work  for 3344 

sale  of  tne  work,  etc 3345 

fees,  etc 3346 

DiTldends— 
Declaring  and  payment  of  by  assignee  of  in- 
solvent debtor.  §§6356, 6229, 6235, 6244, 6249 
when  report  of  payment,  etc.,  to  be 

made 6356 

of  claim  of  surety  jointly  liable  with  as- 
signor    6354 

Sockets  kept  by  probate  Judge- 
Administration  .'.  .^ 528 

Civil 528 

Execution 528 

Guardian's 528 

Domicile- 
Place  of  probate  ol  will 5929n 

Dower- 
Administrator's  and  executor's  sale  of  land, 

assignment  of 6155 

by  metes  and  bounds 6155 

^      of  rents  and  profits 6155 

on  sale  of  equitable  interest  in  land 6163 

Assignment  of  by  heir  or  guardian  to  be  ap- 
proved by  probate  judge.    Code  C.  P,  5707 
Assignee's  sale  free  of  contingent  right  of 

husband  or  wife §§  6350/,  6351 

answer  of  husband  or  wife  to  be  endowed 

^ut.of  proceeds 6350/ 
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Dower-  -  Omtin  rted, 

when  wife  has  executed  a  mortgage  jointly 
with  her  husband,  or  husband  has  exe- 
cuted it  for  purchase  price \^SSf)g 

Barred,  how ?§  4188n,  4189,  4192, 5964 

of  insane  woman.    Code  Civil  Procedure.  5725 
Charge  on  land,  when  specially  assigned...  6164 

Conveyance  in  lieu  of,  effect 4189^ 

of  defective  conveyance 4190 

effect  of  eviction  from  premises 4191 

Election  of  widow  or  widower  to  take,  or 

take  under  will §§5963-5966 

Guardian's  sale  of  land,  of  contingent  right 

of  wife  of  in  the  same  ward 6306 

of  dower  of  insane  person 6307 

Insane  woman,   proceedings   to  discharge 

land  of  dower  of.  Code  Civ.  Pro . .  §  5722  rt  «?. 
Of  what  estates  a  widojv  or  widower  en- 
dowed  4188 

Table  for  estimating  value  of '. . .  6166» 

Waste,  forfeits 4194 

When  lands  are  given  up,  fraud,  etc 4193 

Brain-See  Ditch §4463ci«eg.,  §4533rt«?- 

Appropriation  of  land  for 2232 

Railroad 8  3342  ei^eq. 

Drift,  removal  of-See  Appeal §§  4575-4581 

Drunkard— 

Appointment  of  guardian  for .'.  6317 

notice  to  be  served  on  party,  etc 6318 

sale  thereafter  invalid 6318 

when  guardianship  shall  terminate 6319 

appeal  ifrom  appointment ' 6407 

Can  not  make  will  unless 5914n 

Guardian  mav  borrow  money  and  mortgage 

real  estete 6301a-* 

DmnkennesB— 

Bemoval  of  guardian  for 6272 

of  executor  or  administrator 6017 

Dumb  person- 
May  make  a  will 5914 

BdacaUon— 
Of  ward,  when  guardian  controls.  .6255, 6264, 6269 
when  father  controls 6264 
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Education—  Continued. 

when  mother  controls §6264 

sale  of  property  to  provide 6280    ^ 

lease  of  property  to  provide 6296 

Election— 

Contest  of,  of  probate  judge,  on  appeal 2997 

justice  to  issue  subpKBnas  for  witnesses.  2998 

penalty  for  disobeying  writ 2999 

testimony  to  be  certified  and  transmit- 
ted to  common  pleas 3000 

either  party  may  introduce  testimony, 

etc .^ 3001 

when  court  to  hear  case  and  how  costs 

adjudged 3002 

of  election  of  justice 572 

costs 578 

election  not  to  be  set  aside  for  illegal 

votes  cast,  when 576 

evidence 575 

jury  of  three  selected  by  probate  judge.     573 
justice  to  preside  in  absence  of  probate 

judee 577 

notice  of  contest 572 

to  electors  to  fill  vacancy 575 

of  election  for  county  seat g§  3015-3017 

Fees  of  probate  judge  at 2965 

Insolvents,  election  of  trustees  of 6338 

Of  real  estate  assessors,  probate  judge  to  aid 

in  opening  returns 2786 

Time  of  election  of  probate  judge 534. 

Election  by  widow  or  widower— 

To  take  under  will,  or  take  dower 5963-^ 

See  Widow. 
Eminent  domain—  See  Appropriation  op  Prop- 
erty  g 2232 etseq.y  i64\iet8€q, 

Embeszlement — 
Of  assets,  etc.,  of  estate,  proceedings  in  case 

of 6053-9 

appeal  from  order  of  probate  court  in. . . .  6407 
Emblements— 
Are  assets  of  estate— see  Chops 6026 
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Entailed  estates- 
Limitation  of .§4200 

Issue  of  first  donee  in  tail  to  have  fee 4200 

'  Sale  and  lease  of,  etc.  Code  Civ.  Pro.  M  5803-5813 
Entries-See  Forms. 
Probate  judge  must  make  all  omitted  by 

predecessor 530 

fees  for,  how  paid 531 

proceedings  against  judge  on  default. .. .    532 

Epileptics— 

Ohio  Hospital  for,  admission  to 527, 

Error- 
Appropriation  of  property  by  private  cor- 
porations, proceedings  in. g§ 6437, 6438, 6447 

by  municipal  corporations 2252 

municipal  corporation  can  not  prosecute 

without  leave 2259 

Contempt,  in  proceedings  for.  Code  of  Civil 

Procedure 5649 

Criminal  procedure R.  S.,  ?  7356  eL  »eq. 

Habeas  corpus,  review  of  proceedings  in. 

Code  of  Civil  Procedure 5751 

From  Common  Pleas  to  Probate  Court.  Id.  6708 
Jurisdiction  and    procedure    in.    Code    of 

Civil  Procedure g§  6707-6740 

Levee  cases,  correction  of  errors  in . .     4605-4612 
On  hearing  of  executor's,  etc.,  claim  against 

estate 6101 

liemoval  of  executor,  etc.,  lies  from  order 

of 6017 

Road  cases,  to  Probate  Court - 4713 

Escheat— 

Of  Chattels 4163 

Of  lands 4161 

rules  as  to • 4180 

duty  of  county  auditor 4183 

appraisal,  sale,  and  deed  of 4184 

disposition  of  proceeds 4185 

of  lands  in  Cincinnati 4186 

when  to  revert  to  estate 4187 

Estoppel.— See  Appropriation  of  Property. 
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Wd«nce.--See  Dkposition. 
Action  for  breach  of  administrator's  bond, 
etc.,  what  may  be  given  in  evidence 

in §621S 

Allowance  of  claim  in  suit  on  administra- 
tor's bond  by  creditor 6216 

Appropriation  proceedings  by  private  cor- 
porations    6422 

buraen  of  proof 6420 

fact  of  publication  of  service,  how  proved.  6419 
Deed  of  execution,  etc.,  under  order  of  court 

to  sell  land  is  evidence  of  what 6163 

Election,  contest  of,  of  justice  of  the  peace.    575 

of  probate  judge 3000 

[njur^  by  wrongful  death,  in  action  for. . . .  6135 
)f  minister's  license  to  solemnize  marriages.  6388 
)f  notice  of  appointment  of  executor  or 

administrator 6089 

f  fraudulent  conveyance 6344 

n  examination  of   person    suspected    of 

concealing  assets  of  estate 6055, 6 

trty  can  not  testify  when  adverse  party  is 
executor,  etc.,  except,  etc.    Code  of 

Civil  Procedure 5242 

cord  of  births  and  deaths  is  prima  facie.  6399 
len  executor  or  administrator  may  give. 

Code  of  Civil  Procedure 5242n 

1,  certified  copy  of  is 5931 

imission  of,  to  construe  will 5967 

collated,  testimony  as  to H  5946,  5947 

bat  necessary  before  will  is  admitted  to 

probate 5929 

i^^ocation,  to  rebut  presumption  of  revo-  ^ 

cation  of  by  birth  of  child 5959 

atlon— 

•rested  debtor  before  commissioner 6365 

sigiior  and  assignee  as  to  assignment. .  6349 

editor  of  Insolvent  as  to  claim 6354 

btor  in   proceedings  in  aid  of  execu- 
tion  §5472,  et  8eq, 

dgnee,  executor,  guardian,  etc.,  as  to 
accounts  filed 6403 
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Sxaminatlon.— Continued. 
Of  person  suspected  of  concealing,  etc.,  as- 
sets of  estate. J6063-7 

Of  wilhaesses  to  will 5926 

form/  of ; 5926n 

Of  witnesses  on  exceptions  to  inventory. . .  6024 
Examiner— 
Of  county  treasury  to  be  appointed  by  pro- 
bate judge 1129 

duties  of  and  fees 1129 

Of  schools,  appointed  by  probate  judge. . . .  4069 
Sxceptlons— 

Code  of  Civil  Procedure See  §§  5297-5304 

Bills  of ^  from  decision  of  probate  judge,  how 

taken  and  allowed 6203 

To  accounts  of  executors,  etc 6187 

further  time  allowed  to  file 6402 

of  assignee,  etc 6356 

To  guardian'  bond 6261 

To  inventory  of  estate 6024 

appeal  to  common  pleas 6024 

In  proceedings  as  to  insolvent  estates 6244 

In  proceedings  to  enforce  order  of  distribu- 
tion   6203 

On  hearing  of  executor's,  etc.,  claim  againat 

estate 6101 

Road  appeals,  to  report  of  viewers 4704 

Execution- 
Distribution,  to  enforce  order  of . ., 6197 

How  and  when  may  issue  against  executors, 

etc 6105 

when  account  has   been  rendered   and 

settled 61(S 

runs  against  goods,  etc.,  of  deceased  in 

their  hands 6107 

when  returned  unsatisfied,  effect. 6107 

Insolvent  estate,  in  proceedings  against. . . .  6250 
On  judgment  for  goods  of  estate  concealed 

or  embezzled 6058 

Proceedings  in  aid  of §  5472,  et  teq. 

Reference  of  doubtful  claims  against  estate, 

on  judgment  in  case  of 6094 

Stay  of,  on  error.    Code  of  Civil  Procedure.  6718 
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Execution.—  Continued. 

on  appeal C.  C.  P.  §5234 

Waste  on  judgment  for. 6107 

EzecnUon  docket-To  be  kept  by  probate  court.    528 ' 
fzeeutor.— See  Administration  of  Estates,  Etc. 

See  Administrator  and  Executor. 
Szecntrlz— 
Marriage  of  does  not  extinguish  authority.  6022 

Szempt  property.— See  Homestead. 
Exempted  from  assignment  unless  express- 
ly waived 6348 

Property  of  arrested  insolvent. i 6361 

Property  exempt  from  execution.    Code  of 

Civil  Procedure il  5426-5443 

Sxpenses— 

Administrator's  and  executor's 6188 

Arsignee's 6357 

Guardian's 6288 

Of  proving  and  recording  wills,  by  whom 

paid 6993 

Of  administration  of  estate.     See  Costs 6090 

last  sickness  and  funeral 6090 

.     proving  claim  against  estate 6092 

sale  of  real  estate 6165 

Fatber— 

Consent  of,  necessary  on  marriage  of  minor.  63611 
Entitled  to  custody  and  control  of  education 

of  minor 6264 

duty  of  guardian  when  father  unable  to 

maintain,  etc , §§6269,  6271 

May  appoint  guardian  by  will 6266 

May  be  appointed  guardian  for  his  children, 

when 6255 

When  he  inherits  property, 4159 

Pee  bill— 

Of  probate  judge  to  be  filed  and  recorded . .     545 
Tees.— See  Costs. 

Administrator's  and  executor's §§  6188,  6291 

special 6009 

Appraisers'  of  personal  property  of  estate.  6045 

ot  real  property  6158 

Appropriation  of  property  by  private  (cor- 
poration..  6151 
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Tee^— Continued. 

Assignee's J63o7 

Attorney's,  of  assignee  of  insolvent  debtor.  6357 
of  party  under  disability,  etc.,  in  appro- 
priation proceedings 6441 

Clerk's  in  appropriation  proceedings 6451 

Commissioner  of  insolvent  debtor 6253 

in  assignments  to  avoid  arrest 6382 

to  make  partition  of  land    and    assign 

dower 604o» 

for  restoration  of  lost  records 5286 

Constable's 6405 

Coroner's 6405 

Criminal  cases,  bow  collected,  etc 6470 

Ditch,  appeal  county 4506 

townsbip 4541 

railroad 3346 

Elections 2965 

contest  of  justice  of  the  peace 578 

Examiners'  of  county  treasury 1129 

Girls'  Industrial  Home,  commitment  to. . . .    771 

Guardians' : 6288 

when  appointed  for  minors  of  same  par- 
entage   6263 

no  extra  for  investing  trust  funds 6269 

Hamilton  county,  in 1341 

Inheritance  tax 521,  527,  

Inquest  of  lunacy J?  719,  748 

of  prosecuting  attorney  attending  to.    718,  746 

Joint  sub-district,  establishing,  etc 3943 

Jurors'.    Code  C.  P U  6406,  5182,  5189i» 

appropriation  of  property 6451 

ditch  appeal,  county 4506 

township 4541 

levee  cases 4604 

road  appeal,  state 4632 

Justice  of  the  peace,  for  issuing  orders  to 

appraisers 6028« 

Levee,  construction  of 4604 

Physicians  attending  insane  patient  in  in- 
firmary       707 

Probate  judge's,  generally 545-7 
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Fees— Con<inii«d. 

account  of  verified  by. ?  545 

itemized,  to  be  filed  in  each  case 545 

administration  of  estate 546 

appropriation  of  property  6451 

assignment  for  creditors 6358 

bank  deposits  unclaimed,  for  record  of . . .  7650-4 

bounty  cases 548 

criminal  cases * 6470 

ditch,  county 4506 

railroad 3346 

elections 2965 

contest  of  justices  of  the  peace 578 

flrls*  industrial  home,  commitment  to . . .     771 
abeas  corpus.    Code  C.  P 5753 

joint  sub-aistrict,  establishing 3943 

levee,  construction 4604 

marriage  license,  issuing 6390 

pension  cases 548 

proceedings  in  aid  of  execution 5488 

proceedings  in  case  of  fees  paid  to  prede- 
cessor for  services  performed  by  pro- 
bate judge 531 

judge  to  make  sworn  statement  of  such 
services  and  prosecuting  attorney  to 
sue  on  bond  of  predecessor  for  same.     532 

Toad,  state 4632 

sale  of  real  estate,  action  by  executor, 
guardian,   etc.,   for,    entry  releasing 

liens 6145 

tobacco  inspector,  appointment  of 4337 

warehouseman,  issuing  license 4337 

trustee's  accounts,  settling 6333 

will,  deposit  of  with 5917 

Prosecuting  attorney's  in  inquests  of  lunacy. 

§§718,746 

Bailroad  ditch,  etc 3346 

Road,  state 4632 

Sheriff's 6405 

appropriation  of  property 6451 

ditch,  county 4506 

Trustee  of  insolvent  debtor 6357 

of  non-resident,  etc 6333 
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TetB—Contintted. 

Unclaimed,  probate  judge  to  make  list  of 

and  post  in  office 2133^ 

fees  for 133^ 

how  disposed  of 1340 

Will,  deposit  of  with  probate  judge 5917 

W proving  and  recording,  by  whom  paid 5993 
itnosses .' 6405^ 

appropriation  of  property 6451 

ditch,  county. 4506 

Fee  Simple- 
Devise  for.  life,  remainder  to  heirs  in,  con- 
strued  5968 

Passes  without  word  heirs,  in  will % . ,  5970ir 

PUea- 
Probate  judge  to  have  custody  of,  of  probate 

court 533 

Piling— 
Of  desperate  claims  in  court  for  benefit  of 

heirs,  etc 6077 

Of  wills  in  probate  court 5930 

Final  account—  ^ 

See  Account,  Administrators  and  Execu- 
tors, Assignment  for  Creditors, 
Guardians,  etc. 

Filial  discharge- 
How  executor,  etc.,  may  obtain 6190 

Final  record- 
To  be  kept  by  probate  court 52S 

what  to  contain 52& 

when  to  be  made  up i. . . . .     52S 

Fine— See  Amercement,  Penalty. 
Imposed  by  probate  judge  to  be  paid  into 

county  treasury 6470 

how  collected :    6470 

Marriage,  for  breach  of  provisions  as  to  sol- 
emnizing  6392 

Foreign  administrator  and  executor- 
Powers  of §^  5941,  6129,  6133, 616S 

See  Administrator  and  Executor. 

Foreign  assignment— , 6335n 

See  Assignment  for  Creditors. 
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Foreign  guardian- 
Appointment  of,  on  removal  of  ward  from 

state ?6276 

Rights  of.     See  Guardian 6290 

Foreign  will—  ^ 

No  contest  of  in  this  state 5967 

Powers  of  administrator  or  executor  under.  5941 

Record  of,  here,  eflfect §§  5937-5940 

Set^ aside,  where  made,  invalid  in  this  state 

as  to  whom,  and  from  what  time ....  5967    ^ 

Trustee  under,  to  give  bond 5988 

appointed  by  foreign  court 5989 

by  probate  court  of  county  where  prop- 
erty is 5990 

Forms — 
Acceptance : 

Of  assignment 6335n 

Adoption  of  children : 

Consent  of  parents 3137n 

Order  of  court 3139n 

Petition  for 3137n 

Affidavit  : 
For  admission  of  patient  to  insane  asylum .  702,  T38 

For  private  sale 6162rt 

Guamian*s  account,   form   of   aflfidavit   of 

guardian  to 6269n 

Of  bondsmen 5996n 

Of  executor,  etc.,  to  iiiventory 6046n 

Of  proof  of  claim  against  estate  of  decedent.  6092n 

of  insolvent  debtor 63o4n 

Of  proof  of  mailing  notice 6143h 

Of  publication  of  notice  of  appointment  of 

executor,  etc 6089h 

To  obtain  publication 614on 

To  obtain  marriage  license 6390n 

Answer: 
Widow,  of,  waiving  assignment  of  dower  by 

metes  and  bounds,  etc  6143n 

Minor  defendant,  by  guardian  ad  litem 6144n 

Defendant  lienholders  ip  action  for  sale  of 

real  estate 6143?i 

Application : 
Appointment  of  executor  or  administrator.  5994n 
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Torma— Continued. 

Appointment  of  guardian §6259n 

Appropriation  of  property  by  municipal  cor- 
poration   2236n 

by  private  corporation 6416n 

Naturalization,  for  restoration  of  record  of.    528a 
One-mile  assessment  pike,  to  appoiht  ap- 
praisers    4782n 

Partnership  property,  of  surviving  partner, 

*  to  appoint  appraisers 3170n 

Proceedings  in  aid  of  execution,  for  order 

against  judgment  debtor ??  5472,  5473nn 

order  for  application  of  property 5483n 

Appointment  : 
Application  for,  as  executor  or  administrator.  5994n 

Notice  of  executor,  etc 6088n 

Proof  of  publication  of  notice  of 6089n 

Application  for,  as  guardian 6259n 

Notice  of,  of  assignee  or  trustee 6346n 

Appraisers  of  partnership  property 317(>n 

Appraisers  of  decedent's  personal  property 

by  justice 6030n 

Receiver,  in  proceedings  in  aid  of  execution.  5484n 
Appraisement : 

Decedent's  personal  property 6046n 

Decedent's  real  estate .'.   .  .§§ 6155, 6157nn 

Order  of  re-appraisement . 6162n 

Of  partnership  property,  on  application  of 

surviving  partner 3170n 

Appropriation  of  property  : 

Application  for,  by  municipal  corporation .  2236n 

final  decree 2248n 

journal  entry 2238n 

notice  by  publication 2237n 

verdict 2245n 

Application  for,  by  private  corporation 6416ii 

verdict,  form  of (MoI'h 

entry  confirming,  and  overruling  mo- 
tion for  new  trial 6432n 

of  payment  of  amouijt  of  verdict 6433n 

order  of  distribution 6433n 

Oath  of  jury  in  proceeding  by  private  cor- 

.  poration 6427R 
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FonUB—  Continued. 
Writ  to  sheriflf  in  proceeding  by  private  cor- 
poration  f 6428n 

Arbitration : 
Of  agreement  to  refer  claim  against  deced- 
ent's estate  to 6093n 

Assets: 

Complaint  against  persons  concealing,  etc . .  6053n 
Assignment  for  creditors : 

Affidavit  of  proof  of  claim 6354n 

Application  to  raise  assignment 6351n 

Bond  of  assignee,  etc. 6335n 

Consent  of  creditors  that  business  be  carried 

on  by  assignee 6351n 

Deed  of 6335n 

Notice  of  appointment  of  assignee  or  trustee.  6346rt 

Petition  for  sale  of  real  estate 6351n 

AttacTiment  : 
Of  special  administrator  for  neglect  to  de- 
liver property  to  executor,  etc 601  In 

Bond: 

Administrator's 6006n 

administrator  de  bonis  rum 6018n 

with  the  will  annexed 6002n 

special  administrator 6008n 

Appeal 6408n 

one-mile  assessment  pike 4784n 

road  case,  assessment  of  compensation, 

etc 4699n 

removal  of  drifts 4575n 

state  road  case 4627n 

township  ditch  case 4533n 

Assignee's 6335n 

Claim  against  decedent's  estate,  to  reject. . .  6098?i 

Executor's 5996n 

when  residuary  l^tee 5997w 

Guardian's 6259n 

Joint  subdistrict,  for  costs 3935w 

Legatee's,  for  delivery  of  property  to *.     6075n 

for  payment  of  legacy  within  four  years..  6128w 

One-mile  assessment  pike 4784n 

Sale  of  real  estate  of  decedent,  to  prevent. .  6146n. 
Trustee  under  will 5981  n 
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Fonns— Continued. 

Certificate : 
Of  naturalization §528o,n 

Citation  : 

Guardian  to  file  account 6275n 

Special  administrator  to  deliver  property  to 

executor,  etc 6011n 

Widow,  etc.,  citation  to  take  under' will  or 

dower 5963n 

Claim : 
Aflidavit  of  proof  of,  against  estate  of  de- 
cedent   6092n 

of  insolvent  debtor 6354n 

Agreement  to  refer  doubtful  to  arbitration.  6093n 

Bond  to  reject 6098n 

Requisition  on  executor,  etc.,  to  reject 6098n 

Codicil: 
Form  of 5dlftn 

Confirmation : 

Road  case,  proceedings  in 4693n 

Sale  of  real  estate  of  decedent 6162n 

Sale  of  real  estate  of  ward 6287n 

Consent  : 

To  adoption  of  children  by  parents 3137n 

To  probate  of  will. 5917n 

To  sale  of  real  estate 6143n 

Of  creditors  that  business  of  assignee   be 

carried  on  by  assignor 6351n 

Decree:    Appropriation  of  property  by  mu- 
nicipal corporation 2248n 

Deed: 

Of  executor,  etc.,  on  sale  of  land 6162n 

Of  guardian 6287n 

Of  assignment 6335n 

Distribution : 
Appropriation  of  property  b^  private  cor- 
poration, oraer  of  distribution 6433n 

Petitioi\  to  compel,  by  executor,  etc 6195n 

Notice  to  non-resident 6196n 

Dower : 

Annuity  table  for  computation  of 6166n 

Answer  of  widow  waving  assignment  of  by 

metes  and  bounds,  etc. 6U3n 
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Forms—  Continued. 

Order  to  assign §  6155n 

Report  of  appraisers  assigning. 6157n 

Guardian  ad  litem  : 

Answer  of 6144n 

Order  appointing 6144n 

Guardian  and  ward: 
Account,  form  of  affidavit  of  guardian  to. . .  6269r> 
Appointment  of  guardian,  application  for. ,  6269n 

form  of  journal  entry 6259n 

where  minor  selects  guardian 6269n 

where  minor  has  failed  to  make  selec- 
tion   6259n 

journal  entry  appointment  of  guardian  of 

person * 6259n 

Apprenticeship  of 6293n 

Bond,  form  of 6259n 

Citation  to  guardian,  form  of 6275n 

Distribution,  petition  by  ward  against  guar- 
dian for 6195n 

by  creditor  of  ward  against  guardian 6195n. 

form  of  citation 6195n 

Exceptions  to  bond 6261n 

entry  dismissing  exceptions 6261n 

entry  sustaining  exceptions 6261n 

Letters  of  guardianship 6259n 

Notice  to  guardian  of  exceptions  to  bond.. .  6261n 

Resignation  of  guardian 6273n 

Removal  of 6273n 

form  of  notice  of  motion 6272n 

entry  upon  motion  to  remove 6272n 

Sale  of  real  estate,  petition  for 6281n 

notice  of  filing  petition 6282n 

entry  of  order  as  to  notice 6282n 

form  of  notice  to  defendants H282n 

confirmation,  order  of 6287n 

appraisement  and  assignment  of  dower. .  6284n 

oath  of  appraisers 6284n 

deed  of  guardian 6287n. 

Surety,  release  of 6273n 

form  of  request  to  be  released  as 6274n 

form  of  notice  to  guardian 6274n 

form  of  entry  requiring  new  bond 6273n 
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Tonus—  Continued. 

form  of  entry  where  bond  is  approved. .  .?6273n 
form  of  entry  where  bond  is  not  approved.  6274n 
Homestead  : 

Report  of  appraisers  setting  off 6157n 

Information  : 

Criminal  procedure 6457n 

Inqaent  of  lunacy : 

Affidavit  as  to  sanity  of  patient ??702,    738 

Warrant  for  patient 703n 

to  convey  to  asylnm 705 

for  removal  of  patient 709 

Inventory  : 

Of  decedent's  personal  property 6046n 

Of  ward's  real  and  personal  property 6269n 

Joint  sub-district : 

Petition  for 3934n 

Remonstrance  against 3934n 

Report  of  commissioners 3941n 

Security  for  costs 3935n 

Journal  entries : 

Adoption  of  children 3139n 

Appropriation  of   property   by  municipal 

corporation 2238n 

Assignment  for  creditors,  consent  of  credit- 
ors that  business  be  carried  on  by  as- 
signee    6351n 

on  application  to,  raise  assignment 6351n 

Claim  against  estate  rejected  at  instance  of 

heirs,  etc : 6098n 

Concealing  assets,  etc.,  of  estate,  on  proceed- 
ings against  persons.  = ,. , .  6053n 

Guardian  ad  litem,  appointment  of 6144n 

Guardian  and  ward 6259n 

exceptions  to  bond,  etc 6261n 

removal  of 6272n 

release  of  sureties 6273n 

resignation  of  guardian 6273n 

sale  of  real-estate 6281n 

Justices  of  the  peace,  changing  number  of.     568ii 
One-mile  assessment  pike,  appointing  ap- 
praisers   4783n 

return  of  award 4783n 
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Forms—  ContinuecU 
Partnership^  property  of,  appointment  of 

appraisers §3170n 

Road  appeals,  entry  affirming  and  reverping 

proceedings 4691u ' 

confirming  report  of  reviewers,  etc 4693n 

ordering  review 4694n 

oath  of  jurors    4702n 

venire  for  jury 4700n 

verdict.  . .   4703n 

judgment  upon 4703n 

Letters  : 

Administration,  of 6006n 

Administration,  of,  with  the  will  annexed.   6000n 

Guardianship,  of 6250n 

Testamentary 5996n 

Naturalization  : 

Aj)pli cation  for  restoration  of  record  of 528a,  n 

Notice : 

Appointment  of  executor  or  administrator.  6088n 

proof  of,  publication (yOS9n 

Appointment  of  appraisers  of  partnership 

property S170n 

Appointment  of  assignee  or  trustee 6346n 

CJontest  of  justice  of  the  peace 572n 

Distribution  in  action  to  enforce  order  of . . .  6196n 

Insolvency  of  estate,  by  executor^  etc 6238n 

Order  of,  in  proceedings  in  aid  of  execution.  6472n. 

Probate  of  will 5917n 

Sale  of  personal  property  of  decedent 6076n 

Sale  of  real  estate  of  decedent 6159n 

of  ward 62867> 

Non-resident  defendant,  by  publication  in 

action  for  sale  of  land 6143n 

affidavit  of  proof  of  mailing 614371. 

Oath: 

Appraisers  of  partnership  property 3170n 

of  decedent's  personal  property 6046n 

real  estate 6157n 

Arrested  debtor,  on  application  for  release.  (>364n 

Jury,  in  condemnation  cases 6427 

One-mile  assessment  pike : 
Application  to  appoint  appraisers 4782n 
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Jonns—  Continued. 

Entry  appointing  appraisers J  478^ 

Award  of  appraisers 4783n 

entry  on  return  of 4783n 

Appeal  bond 4784n 

Order: 

Adoption  of  children 3139n 

Appropriation  of  property,  to  summon  jury.  >2238n 

Confirmation  of  sale  and  deed 6162n 

Guardian  ad  litem,  appointing 6144n 

Proceedings  in  aid  of  execution §§5472-5489nn 

Public  sale  of  real  estate 6161n 

Private  sale  of  personal  property 6076n 

of  real  estate 6161n 

Re-appraisement  of  real  estate 6162n 

Partnership : 
Application  of  surviving  partner  to  apx>oint 

appraisers 3170n 

Entry  appointing  appraisers . .  3170n 

Notice 3170n 

Oath  of  appraisers 3170» 

Petition  i 
Aministration    bond,    by    distributee     in 

action  on 6211n 

Adoption  of  children 3137n 

Appropriation  of  property  by  municipal 

corporation 2236r 

by  private  corporation 6416n 

by  land  owner  against   corporation,   to 

compel  appropriation 6448n 

Distribution  by  executor,  etc.,  to  enforce 

order  of 6195n 

by  ward  against  guardian 6195n 

by  creditor  against  guardian 6195n 

form  of  citation 6105« 

Injury  by  wrongful  death 6135n 

Joint  suDdistrict,  for S934fi 

Real  contracts,  by  executor,  etc.,  to  com- 
plete  , 5800ii 

Sale  of  real  estate  by  executor,  etc 6141n 

by  assignee  for  creditors 6351ii 

by  guardian 6281n 

Toll  road,  for  abandonment  of 4915n 
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TorxXM— Continued. 
Proof, 

Of  claim  against  estatB  of  decedent 26092n 

of  insolvent  debtor 6354n 

Of  publication  of  notice 6089n 

Of  mailing  notice 6143n 

Proceedings  in  aid  of  execution : 

Appearance  of  third  person,  order  for 5475n 

Application    for   order   against    judgment 

debtor 5472n 

notice  of  order 5472n 

Application  for  order  before  return  of  exe- 
cution   5473n 

order  for  defendant  to  appear 5473n 

Application  of  property,  order  for 5483n 

Arrest,  order  for 5474n 

order  for  undertaking 5474n 

Receiver,  order  appointing ^ 5484n 

JRaUroad  ditch  : 

Notice  to  probate  judge 3346n 

Order  appointing  commissioners 3346n 

Report,  entry  confirming 3346n 

Seed  contracts: 

Petition  by  executor,  etc 5800n 

He^ppraisement : 

Of  real  estate  of  decedent ....   6162n 

Hemoval  of  drifts  : 
Appeal  bond , 4575n 

Appraiser's,  of  real  property  of  decedent. ..  6157n 

Executor's,  etc.,  of  sale  of  real  property 6162n 

when  no  sale  is  effected 6162n 

of  private  sale 6162n 

Joint  subdistrict,  report  of  commissioners. .  3941n 
JRequisiiion : 

On  executor,  etc.,  to  reject  claim 6098n 

Boad  appeals  : 

Bona,  road  case 4699n 

Bond,  state  road  case .4627n 

£ntry  affirming  proceedings 469  In 

reversing  proceedings. 4691n 

confirming  report  of  viewers,  etc 4693n 

ordering  review 4694n 
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Forma—  Continued. 

Oath  of  jurors ?4702n. 

Venire  for  jury 4700n 

Verdict 4703n 

judgment  upon 4703n 

Sale  of  personal  property :       > 
Application  to  sell  personal  property  at  pri- 
vate sale 6076» 

Notice  of 6076n 

Order  to  sell  at  private  sale 6076» 

Return  of  private  sale 6086» 

S^e  bill 6086» 

Sale  of  real  estate  by  administraiorf  etc,: 

Affidavit  to  obtain  publication 6143n 

of  proof  of  publication 6089» 

of  proof  of  mailing  notice 6143n 

Answer  of  widow  consenting  to 6143» 

Answer  and  cross-petition  of  defendant  lien- 
holder 6143ft 

Answer  of  minor  defendants  by  guardian  ad 

litem 6144it 

Bond,  to  ijrevent 6146» 

Confirmation  of 6162ft 

Deed,  of  executor,  etc 6162ft 

Judgment  and  order  to  apj>rai8e 6155ft 

Notice  of  action  by  publication 6143ft 

Notice  of  sale 6159ft 

Oath  of  appraisers 6157ft 

Order  appointing  guardian  ad  litem 6144ft 

Order  for  public  sale 6161ft 

Order  for  private  sale 6161ft 

Order  of  re-appraisement 6162ft 

Petition  for,  oy  executor,  etc 6141ft 

by  assignee  for  creditors 6351ft 

Repoit  of  appraisers 6157ft 

Report  of  sale 6162ft 

when  no  sale  effected 6162ft 

Sale  of  real  estate  by  guardian : 
See  Guardian  and  Ward * . . .  6281ft 

State  road  case :  • 

Appeal  bond 4627ft 

Summons : 
Waiver  of  and  consent  to  sale 6143ft 
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Tonna—  Continued. 
Tovmship  ditch : 

Appeal  bond 24533n 

Verdict  : 
Appropriation  of  property  by  municipal  cor- 
poration   2245n 

by  private  corporation 6432n 

Venire : 

Road  appeal 4700n 

Waiver : 

Of  notice  of  probate  of  will 591 7n 

Of  right  to  administer  estate 5995n 

Of  summons  and  consent  to  sale 6143n 

WiU: 

Admission  to  probate 5929n 

Certificate  of  deposit 6917n 

Citation  to  widow,  etc 5963n 

Commission  to  take  testimony 5928n 

journal  entry  ordering  commission  to  is- 
sue   5928n 

Examination  of  witnesses  to §§  5926n,  5929n 

Form  of 5916n 

^Notice  of  probate 591 7n 

waiver  of  notice 5917n 

Nuncupative  will 5991n 

Return  of  commissioner 5928n 

Trustee  under  will,  bond  of 5981n 

FrandiQeiit  conveyance- 
Action  to  set  aside  by  creditor  of  insolvent 

debtor 6344 

Appointment  of  trustee  to  recover  posses- 
sion   6344 

evidence  of  fraud,  etc 6344n 

limitation  of  action 6344n 

notice  of  object  of  suit  to  be  published. .  6344 

parties . 6344n 

pleading 6344n 

what  court  to  administer  trust 6344 

Sale  of  land  of  decedent,  may  be  set  aside 

in  action  for 6140 

when  it  can  not 6139 

in  what  court  action  to  be  brought 6140 

limitation  of. .' 6139 
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Frandiilent  conveyance— Co««nt/ec?. 

parties  to §6142 

Wnat  is  and  what  is  not 6344tt 

Fraudulent  conduct- 
Removal  of  guardian  for. 6272 

of  executor  or  administrator 6017 

Freeholders- 
Appraisers  of  decedent's  real  estate  must 

be 6155 

of  ward's  real  estate 6283 

to  report  as  to  leasing  ward's  real  estate.  629^ 
election  of  justice  of  the  peace,  to  try 

contest  of 57S 

FngltiveB  from  Justice— . 

Proceedings  relating  to §§  7156-715& 

may  be  committed  to  jail • .  71^ 

notice  by  judge  or  magistrate 7158 

Funds- 
Investment  of,  by  executors,  etc.,  guardians 

and  trustees 64W 

by  guardian  of  person  and  estate 625^ 

unclaimed,  belonging  to  heirs,  etc 6191 

found  on  body  of  unknown  person U^ 

Funeral  expenses—  ^^ 

Executors  may  pay  before  letters  granted. .  6m 

Of  unknown  person J**^ 

First  paid ^^^^ 

Gender— 
Words  importing  masculine  applied  to  fern- 

inine •  •  •. ^^^^ 

Of  real  estate  by  drunkard  void,  when 6318 

To  avoid  proceedings  against  persons  sus- 
pected of  concealing  assets,  etc.,  of  ^^ 

estate,  void 60«l 

Girls'  Industrial  Home- 
Commitment  to,  proceedings ??  "7^^"';^ 

Detention  and  discharge  of  inmates 77rf 

Fees  and  costs *J,: 

Jurv  trial  may  be  demanded 'ij 

Keturn  of  discharged  or  escaped  inmate. . .     7/d 
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€k>od8  and  chattels- 
Executor  and  administrator  to  make  invfen- 

tory  of  and  administer. .  .'H  5996,  6006, 6009 
Proceedings  against  persons  suspected  of 

concealing,  etc.,  of  estate 6053-9 

Widow  and  children  entitled  to  what 6038-9 

OrandcbUdren— 

Inheritance  of  property  by 4165,  et  seq. 

See  Descent  and  Distribution. 
Ouardlan  and  ward— 
Accounts  : 

Appeal  from  settlement  of 6407 

Common  pleas  to  settle  when  probate  judge 

interested \ 534 

Deceased  insane  or  incompetent,  executor, 

administrator  or  guardian  to  settle. .  6291 

how  such  settlement  enforced 6291 

Enforcement  of  filing 6275 

Examination  under  oath  as  to 6403 

Exceptions  to,  further  time  to  file 6402 

hearing  of 6402 

Female  guardian  on  marriage  must  settle. .  6292 
Idiot,  etc.,  guardian  of  must  settle,  when  . .  6316 
when  guardian  becomes  insane,  his  exec- 
utor, etc.,  or  guardian  to  settle 6291 

when  executor,  ete.,  becomes  insane  or  in- 
competent, his  executor,  etc.,  or  guard- 
ian to  render  final  account,  when. . . .  6175o 

Jurisdiction  of  probate  court  over 524 

Notice  of  Ming  to  be  published 6402 

costs  of 6402 

Probate  judge  or  clerk  can  not  prepare 534 

Eecord  of  to  be  kept  by  probate  court 528 

what  to  contain  and  when  to  be  made. . .    528 

Eemoved,  must  render  final 6258 

Review  of  settlement  for  fraud,  etc.,  when 

and  how 6289 

Settlement  final,  unless,  etc 

When  to  be  rendered 

when  estate  does  not  exceed  two  hundred 

dollars 62«9 

Actions  and  defenses : 
'     Answerof.    Code  C.  P a.  5078 
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Guardian  and  WBXtL— Continued. 

Bond,  action  on.    C.  C  P. 

Completion  of  real  contracts 5800,  et  seq. 

of  idiot,  etc .^. 6313 

Direction  of  court,  to  obtain .' 6202 

Foreign  guardian  may  recover  property  of 

foreign  ward  by 6279 

right  to  sue  in  this  state 6290 

Infant,  when  action  to  be  brought  by.    Code 

C.  P , 4998 

defense  of  by  guardian  ad  litem.     Id, 5003 

Insane  person,  action  to  be  brought  by.    Id.  4998 

defense  by.    Id 5000 

Lease  of  ward's  real  estate §§  6297,  6310 

May  sue  without  joining  party  in  intefrest. 

Code  C.  P 4995 

Sale  of  ward's  real  estate §§  6281,  6306 

Where  action  against  may  be  brough  t .  Code 

C.  P 5031 

Appeal  : 

Accounts,  as  to  settlement  of 6407 

Appointment  of 6407 

Bond  not  required,  when 6408 

Completion  of  real  contracts 6407 

Distribution,  from  order  of 6203 

Road  cases 4688 

bond  not  required,  when 4689 

Proceedings  in  common  pleas 6410 

Sale  of  real  estate 6407 

Transcript,  when  to  be  filed 6409 

Appointment: 

Appeal  as  to 6407 

Application  for .' 6259 

for  idiot,  lunatic,  etc 6302 

for  drunkard 6317 

Jurisdiction  of  probate  court  as  to 6254 

When  minor  may  choose 6257 

minor  can  not  select  one  of  person  and 

another  of  estate,  unless,  etc 6257 

appointed  before  minor  had  right  to  se- 
lect, how  long  to  act 6258 

when  minor  fails  to  select  suitable,  court 

may  appoint 6257 
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Guardian  and  ward— Continued,    > 

Who  ineligible  as §6256 

Appropriation  of  pvoperty : 

By  private  corporations : 6415 

By  municipal  corporations,  appeal  in 2256 

Bond : 
Action  on,  how  and  by  whom  brought.  Code 

of  Civil  Procedure 4994 

limitation  of  action.    Id 4984 

Additional  mav  be  required 6261 

before  sale  of  real  estate 6285 

from  guardian  of  idiot,  etc 6306 

from  foreign  guardian 6290 

Appeal  bond,  when  not  required.    Code  of 

Civil  Procedure g?  6408, 5228 

Approval  of/  by  court 6259 

Exceptions  to,  now  and  by  whom  made 6261 

notice  of  filing 6261 

Foreign  guardian,  on  sale  of  land  to  give. . .  6290 

Form , 6259n 

Informality  or  illegality,  etc.,  not  to  render 

void 6262 

Joint  bond  w^hen  wards  of  same  parentage .  6263 

fees  in  such  case 6263 

Mortgage  security  in  lieu  of  freehold  sure- 
ties may  be  given 6259 

Of  guardian  of  person  and  estate  or  estate 

only 6259 

Of  guardian  of  person  only 6260 

Boad  cases,  no  appeal  bond  required 4689 

Sale  of  real  estate,  bond  for ?§  6285, 6306 

Sureties  must  be  freeholders 6259 

release  of,  extent  of  liability 6273 

Testamentary  guardian  to  give 0268 

when  not  required 6268 

Wife  of  idiot,  etc.,  appointed  his  guardian, 

to  give 6303 

When  required  on  completion  of  real  con- 
tract of  idiot,  etc 6313 

Compensation : 

For  services 6288 

Failing  to  render  account  within  thirty  days 

after  notification,  etc.,  to  receive  none.  6269 
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Onardlan  and  ynxd.— Continued. 
Of  executor,  etc.,  of  deceased  guardian  for 

settlement 26291 

Death: 
Executor  or  administrator  of  guardian  to 

settle  account 6291 

Distribution  : 

Of  assets  in  kind,  power  as  to 6189 

Of  funds  from  proceeds  of  sale  of  ancestral 

real  estate §§  4158, 4163 

DutieSy  etc. : 

Of  guardian  of  person  and  estate 6269 

account  to  render,  how  and  when 6269 

effect  of  failure  to  render 6269 

no  extra  fees  allowed 6269 

education  of  ward,  to  attend  to,  when. . . .  6269 
funds,  full  itemized  statement  of,  to  ren- 
der  6269 

insurance  of  buildings  on  which  money 

loaned 6269 

inventory  to  make  and  file,  how  and  when.  6269 

effect  of  failure  to  make,  etc 6269 

loan  or  invest  money  of  ward,  when  and 

how 6269 

effect  of  failure  to  loan,  etc 6269 

management  of  estate 6269 

payment  of  debts 6269 

settlement  of  estate 6269 

suits  to  attend  to 6269 

Of  guardian  of  estate 6270 

Of  guardian  of  person 6271 

Evidence : 
Party  can  not  testify  when  adverse  party  is, 

except,  etc.   Code  of  Civil  Procedure.  5242 
when  assignee  or  vendee  of  guardian  is 

adverse  party 5241 

Foreign  guardian  and  ward : 

Rights  of,  in  this  state ??  6279, 6290 

May  recover  property  in  this  state  and  how.  6279 
Provisions  as  to  residents  apply  to,  when. .  6290 

Sale  of  land  of  non-resident  ward 6290 

additional  security  may  be  required  of . . .  6290 
Improvement  of  real  estate  of  imbecile,  etc.  .6313-1-4 
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Guardian  and  wdxA—CorUinued. 

Inventory : 

Record  of,  when  to  be  made ?528 

When  guardian  to  file  and  what  to  contain.  6269 

effect  oi  failure  to  file 6269 

Investments : 

Duty  of  guardian  to  make ?§  6269, 6280, 6413 

Effect  of  failure  to  make 6269 

In  what  securities  to  be  made .§§  6269, 6413 

Lease  of  real  estate : 
Power  of  guardian  to  make  for  three  years .  6295 
When  guardian  may  make  for  fifteen  years.  6296 

application  for  such  lease 6297 

joint  application  for 6298 

report  of  appraisers  as  to 6298 

hearing  and  orders  thereon 6299 

provisions  as  to  improvements 6300 

extending  beyond  minority  to  determine, 

unless,  etc 6301 

effect  of  death  of  ward. .   6301 

effect  of  death  of  one  of  several 6301 

lien  of  tenant  for  improvements 6301 

Power  of  guardian  of  idiot,  etc.^  to  make.  . .  6308 

when  such  lease  to  determine 6308 

lien  of  tenant  for  improvements 6308 

lease  for  three  years,  without  order  of 

court 6309 

when  guardian  of  idiot,  etc.,  may  make 

long  lease 6309 

application  for 6310 

proceedings  on  application 6311 

report  of  appraisers  as  to 6311 

when  guardian  to  give  bond 6311 

hearing  and  orders 6312 

Power  to  lease  real  estate  for  petroleum  oil 

or  natural  gas  purposes 6301-1 

petition  therefor 6301-2 

notice  of  hearing 6301-3 

court  to  prescribe  terms,  etc 6301-4 

Power  to  lease  real  estate  for  ten  years  for 

mining  purposes ^ 6301-5 

petition ;  time  for  hearing 6301-6 
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Guardian  and  WBiA—Continned. 

land  to  be  viewed  by  disinterested  free- 
holders   J6301-7 

probate  court  to  order  lease 6301-8 

royalty ;.  report  of  by  guardian,  bond  to 

recover : 6301-9 

change  in  terms  of  leasing 6301-10 

lands  owned  in  common  by  minor; 6301-11 

lAahility : 

For  failure  to  invest  ward's  money 6269 

For  failure  to  list  or  pay  taxes ,. 2848  ] 

For  failure  to  file  inventory 6269  ' 

For  failure  to  render  account 6269  : 

For  loss  of  money  deposited  in  bank,  when.  5984ri  | 
For  lease  of  ward's  premises  for  sale  of  liq- 
uors.   R.S 4364 

Of  married  woman,  guardian  of  idiot,  etc. .  6303  ' 
Marriage : 
Of  female  guardian  determines  guardian- 
ship  6292 

Of  female  ward  determines  guardianship  of 

person  but  not  of  estate 6265 

consent  of  guardian  to  marriage  of,  neces- 
sary, when 6384  ! 

before  license  issues'for 6390  ] 

or  before  marriage  solemnized  after  pub- '  ; 

lication  of  bans 6393  ' 

NonrTesident  guardian  and  ward:  J 

Application  for  sale  of  real  estate  by,  where  ■ 

to  be  made : 6290 

Property  in  this  state  may  be  recovered  by.  6279 
Provisions  as  to  resident  guardian  apply  to.  6290 

Rights  of,  in  this  state ?§6279,  6290 

Sale  of  land  of  non-resident  ward 6290 

Security,  additional,  may  be  required  of . . . .  6290 
Oath: 
Of  guardian  of  person  and  estate  or  either. 

?§  6259,  6260 

to  accounts 6269 

examination  under,  as  to 6403 

to  inventory 6269 

to  statement  of  ward's  estate 6259 

to  petition  for  leavef  to  sell  real  estate 6282 
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Ciaardias  and  WBX6r-C&nHnued. 
Of  freeholders,  on  report  as  to  lease  ^ 

ward's  estate ?6298 

Occupying  claimant: 

In  proceedings  as  to.    C.  P §§5793-5796 

Bigots  of,  holding  under  sale  and  convey- 
ance made  by.    C.  P 5786 

Partition : 

Power  of,  to  act  for  ward  in.    C.  P. . .??  5772,  5773 
Removal : 

Causes  for 6272 

Failure  to  give  new  bond,  for 6273 

Inventory,  may  be  removed  for  failure  to 

file 6269 

Jurisdiction  of  probate  court  over 524 

Marriage  of  female  guardian,  effect 6292 

of  lemale  ward,  effect 6265 

Notice  to  guardian §§6272,  6277 

Removal  from  state  of  guardian 6272 

of  ward  and  appointment  of  foreign  guard- 
ian   6276 

removes  resident  guardian,  when 6277 

notice  to  guardian 6277 

order  of  court 6278 

Resignation  : 

Court  may  accept  and  appoint  another 6274 

Road  cases: 

Appeals  in 4688-9 

Sale: 

Coal,  fire  clay,  etc 6306 

Sale  of  personal  property : 

When  may  be  made 6280 

Sale  of  real  estate : 

Appraisers,  appointment  of 6283 

oath  of 6284 

Appraised  value,  not  to  be  sold  at  less  than 

two-thirds  of 6286 

Bond  to  be  given  before 6285 

court  can  not  waive  giving 6285 

Confirmation  of,  and  deed 6287 

Consent  to  sale  by  executor,  etc.,  may  be 

signed  by  legal  gaardian 6143 

but  not  by  guardian  of  person 6143 
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Onardian  and  WBxd— Continued. 
Foreign  guardian  of  foreign  ward  may  make.J  6290 
additional  security  maj^  be  required  of.  . .  6290 
when  land  situated  m  more  than   one 

county , 6290 

Insane  person,  of 6306 

sale  or  adjustment  of  dower 6307 

Joint  application  for 6280 

Jurisdiction  of  probate  and  common  pleas .    525 

Liens,  court  to  determine  priority  of 6145 

Order  of  sale,  how  made 6286 

Petition  for 6281 

i  notice  of  filing  and  hearing 6282 

of  idiot,  etc 6306 

wife  of,  to  be  made  party 6306 

answer  of,  consenting  to  sale,  effect .  6306 

Private  sale,  when 6286 

terms * . .  6286 

of  idiot,  etc 6306 

Proceedings  when  actions  determined  by 

probate  court 6145 

Purchaser,  who  can  not  be C.  C.  P.  6404 

Purposes  for  which  sale  may  be  had 6280 

of  real  estate  of  idiot,  etc 6306 

Belea^e  and  satisfaction  of  liens  to  be  en- 
tered of  record 6145 

fee  for  recorder 6145 

Remedy  of  purchaser  at  invalid  sale  by.C.CP.  5411 

Report  of 6287 

Survey  of  into  town  lots,  may  be  made.  6281,  3, 6 

Termsof 6286 

Service: 

Service  on  by  summons C  C.  P.  5047 

by  publication,  when  .C.  C-  P.  5048 

in  appeals  in  road  cases 4701 

Guardian  ad  litem  can  not  waive  notice  or 
service  of,  in  action  for  sale  of  real  es- 
tate by  executor,  etc 6144 

Settlement : 

Effect  of 6289 

Review  of 6289 

Sureties  on  guardian^a  bond  : 
Exceptions  to w 6261 
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^nardlaif  and  wnxd—Omtinued. 

notice  of ?6261 

Release  of 6273 

notice  of  application 6273 

extent  of  liaoility  of  original 6273 , 

Taxes  : 

May  release  ward^s  tax  title 6294 

tender  of  release,  its  effect  on  subsequent 

costs 6294 

Must  list  and  pay  taxes  on   ward^s  land.  2848 
compensation  for  money,  etc.,  advanced 

to  pay.    R.  S 2851 

Testamentary  guardian  : 

Appointed 6266 

Bond  of 6268 

when  not  required 6268^ 

Duties  and  liabilities 6267 

Entitled  to  preference 6267 

Who  can  not  be 6256 

Of  estate.' 

Appointment  of 6255 

Cnosen  by  minor 6257 

Executor  or  administrator  can  not  be 6256 

Power  to  sell  ward's  lands 6280 

to  lease  ward's  lands 6295-6 

Statutory  duties 6270 

Of  person  .* 

Appointment 6255 

Cnosen  by  minor 6257 

Executor  or  administrator  may  be 6256 

Statutory  duties 6271 

Of  person  and  estate  .* 

Appointment 6255 

Executor  or  administrator  can  not  be 6256 

Power  to  sell  ward's  lands 6280 

to  lease  ward's  lands 6295-6 

Statutory  duties 6269 

Of  drunkards : 

Appeal  from  order  appointing 6407 

Appointment  of  for,  when  and  how 6317 

Duties,  rights  and  liabilities 6317 
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Ouardlam  and  wbtH— Continued. 
Guardian  of  drunkard's  minor  children  un- 
less, etc ?  6317 

Mortgage  of  real  estate  by  guardian 6301a-e 

Notice  to  be  served  on  person  before  appli- 
cation    6318 

Sale,  gift  or   conveyance  after  service  of 

notice  void 6318 

When  guardianship  shall  terminate 6319 

Of  lunatics,  idiots  ana  imbeciles : 
Accounts,  settled,  when  and  how. . .  .JJ6316,  6291 

Action  by  guardian 6305 

not  to  abate  by  termination  of  guardian- 
ship   6305 

Answer  of C.  C.  P.  5078 

Appeal  from  order  appointing 6407 

Appointment  of,  when 6302 

when  wife  to  be  appointed 6303 

liability  and  sureties 6303 

Completion  of,  of  real  contract  of 6313 

when  additional  bond  required 6313 

Defense  of,  by  guardian C.  C.  P.  5000 

Dower,  sale  of  insane  widow's 6307 

answer  of  wife  of  idiot,  etc.,  consenting 

to  sale  of  contingent 6306 

Foreign,  of  foreign  idiot,  etc.,  may  sell  prop- 
erty in  this  state,  when 6315 

may  collect  money,  how. 6326 

Guardian  of  ward's  minor  children,  unless, 

etc 6302 

r     Imbecile  defined 6302 

Improvement  of  real  estate,  proceedings  as 

to J6313-1-4 

Insolvent  estate  of  ward,  settled  how 6314 

Lease  of  real  estate  of  ward,  when  and  how.  6308 

when  to  determine 6308 

lease  for  three  years  without  order  of 

court 6309 

lien  of  tenant  for  improvements 630S 

when  long  lease  may  be  authorizec^. 6309 

application  for,  how  made. 6310 

what  petition  must  contain 6310 

proceedings  on  petition 6311 
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Ouardian  and  ward— Continued.  ^ 

report  of  appraisers §6311 

final  order  on  hearing,  etc 6312 

Mortgage  of  real  estate  by  guardian 6301a 

petition  therefor 63016 

proceedings  upon  filing  a  petition 6301c 

amount  to  be  norrowea ■ 6301d 

acceptance  and    confirmation  of   report 

and  terms 6301« 

otice  of  guardian's  appointment 6302 

Notice  of  filing  accounts  to  be  published. . .  6402 
Partition,  power  to  act  for  ward  in.  .C.  C.  P.  5772 

of  foreign  guardian.    Id 5773. 

Review  of  settlement,  when  and  by  whom.  6304 

notice  of  motion  for 6304 

Sale  of  dower  of  insane  widow,  etc 6307 

Sale  of  real  estate  of  idiot,  etc.,  when 6306 

petition  for 6306 

terms  of  sale 6306 

private  sale,  when  6306 

wife  may  be  made  a  party 6306 

efiect  of  her  answer  consenting  to  sale.  6306 
Vouchers  signed  by  ward  not  allowed  on 

settlement 6304 

heretofore  signed  and  allowed,  void 6304 

Ward,  minor  children  of  to  be  guardian  of 

when 6302 

Wife  to  be  appointed,  when 6303 

bond  of  ancf  its  efiect 6303 

liabilities  of  sureties  of 6303 

When  and  how  guardianship  shall  termi- 
nate   6316 

Ouardian  ad  litem — 

Appointment C.  C.  P.  5004 

Appropriation  of   property  by    municipal 

corporation,  appointment  of 2243 

By  whom  appointed  C.  C.  P.  5003 

Defense  of  infant  must  be  made  by.    Id. . .  5003 

Duties  and  compensation.     Id 5001 

Need  not  be  appointed  in  action  for  sale  of 
real  estate  by  executor,  etc.,  unless, 
etc 6144 
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Onardiaii  ad  Utem— Continued. 
Can  not  waive  notice  or  service  of  sum- 
mons in  such  action §6144 

Habeas  corpus- 
Jurisdiction  of  probate  court  in 525 

Proceedings  in C  C  P.  §§5726-5753 

Hamilton  county- 
Proceedings    for    admission    to    Lougview 

Asylum  in - . . .    738 

.    Rules  of  probate  court  of,  in  relation  to  re- 
storing lost  records 5286 

Appointment  of  constables  by  probate  judge 

of 540n 

Hamlets- 
Property  may  be  condemned  for 2261 

Heir.— See  Devisee. 

Adopted,  righ  ts  of g§  3137-3140 

Advancements  made  to 4169-4172 

Allowance  to  widow,  may  ask  review  of . . . .  6043 

Appraisement,  must  be  notified  of 6032 

may  be  present  at 6034 

Claim  against  estate,  may  require  executor, 

etc.,  to  reject 6098 

must  file  bond  in  such  case 6098 

may  give  bond  to  creditor  to  prevent  pay- 
ment of  claim  not  due  in  four  years.  6115 
Concealing  assets,  etc.,  of  estate,  may  com- 
plain against  person 6053 

Completion    of   real    contracts,  parties  in 

action  for 5800 

may  have  an  action  for 5802 

Contest  of  will,  parties  to C.  C.  P.  5859 

Contribution   by,  to  pay  claims,  etc. — see 

Contribution,  Devisee.  5961, 5976, 6218-6223 

Creditors,  proceedings  by,  against 6217-6223 

Descent  and  distribution,  order  of— see  De- 
scent AND  Distribution 4158  etxq* 

Designation  of  heir  at  law 4182 

Desperate  claims  may  be  filed  in  court  for 

the  benefit  of '.  6077 

Distribution,  may  compel  payment  of  order 

of 6195 
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Heirs— Oon/inued.  ' 

Dower,  assignment  of  bv.    C.  C.  P §5707 

minor  not  to  be  prejudiced  by.    C.  C.  P. .  5717 

Foreign  executor,  rights  ol  as  to 6131 

Guarman's  sale  of  real  estate,  parties  to  pro- 
ceedings  6306 

Inherits  property,  if  will  not  probated,  when.  5943 

Inventory,  may  compel  filing  of 6047 

Liabflity  of,  for  claims  against  estate 6218 

Parties  to  action  for  sale  of  land 6142 

on  administration  bond 6215 

on  rejected  claim 6098 

to  complete  real  contract 5800 

to  contest  will.    C.  C.  P 5859 

Revivor  of  action  by  and  against,  when.   Id. 

?§  5154-5156 

of  judgment.   Id 5369 

^ale  of  real  estate,  parties  to  action  for 6142 

title  of,  to  land  may  be  sold 6148 

Unknown,  proceedings  against.   C.  C.  P. . . ,  5053 

service  by  publication.    Id 5053 

When  party  may  testify,  when  adverse  par- 
ty claims  as.   Id 52^ 

When  probate  judge  interested  as,  effect. . .    535 
HlffliwayB— 

When  county  commissioners  may  condemn 

material  for  road  purposes.  513,  §§  8035-304 

appeal  from  findings 8035-305 

notice,  how  given 8035-307 

proceedings  in  probate  court 8035-306 

Home  of  the  Frlendlese— 

Commitment  of  girls  to 515,  8071 

Duty  of  probate  court  as  to  commitment  to.  8071 

Procedure  to  obtain  commitment 8071     I 

Trial  by  jury,  accused  entitled  to 8071 

Homestead— 

Assignment  of,  who  entitled  to,  etc.    Code 

of  Civil  Procedure ?§  5435-5443 

on  sale  of  land  by  executor 6155 

by  assignee  of  insolvent  debtor. . .  .6348, 6351 
Hospital- 
Admission  to,  of  epileptics 527,  
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HoBband  and  wife— 
Action  for  wrongful  death  brought  for  ben- 
efit of §6135 

A  doption .  of  children  by §§31 37-3140 

Assignment  for  creditors,  election  to  be  en- 
dowed out  of  proceeds  of  sale (5350/ 

Curtesy,  estate  by,  abolished 4176n 

Dower  of— see  Dower 4188 

in  ward's  real  estate,  provisions  as  to,  on 

sale  of,  by  guardian 6282 

When  they  inherit  from  each  other.    See  De- 
scent &  Distribution.  B  4158-4160, 4163, 4176 
When  entitled  to  letters  of  administration . .  6005 
Idiot— See  Insane  Person. 

Action  of,  by  guardian 6305 

Appeal — see  Appeal,  Guardian. 

Appropriation  of  property  of 6415a 

Can  not  make  will 5914n 

Contracts,  completion  of  real  estate 6313 

Discharge  from  imprisonment 7166 

Dower  of,  power  of  guardian  to  sell 6307 

Foreign  guardian  may  dispose  of  eflfects  of.  6315 

Guardian  appointed  for 6302 

powers  and  duties *. . .  6304 

power  of  to  borrow  money  and  mortgage 

real  estate 6301a-« 

wife  of,  may  be 6303 

Improvement  of  real  estate 6313-1-4 

Inquest  as  to — see  Asylum 702-749 

Lease  of  real  estate 6308-6312 

Sale  of  real  estate 6306 

Trustee  of  non-resident,  powers  and  duties 

of §§6320-6334 

nieglimate  child— See  Bastard. 

ImbecUe— Idiot  ;  see  Guardian 6302-6316 

Defined 6302 

Improvement  of  real  estate 6313-1-4 

Imprisonment- 
Discharge  of  prisoner  from  proceedings  for.  7165 

when  prisoner  insane  or  idiot 7166 

Of  administrator,  etc.,  failing  ta  return  in- 
ventory  6048 

how  discharged  from 6052 
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Ixnprlsoiimeiit— Con/intted. 

Of  person  refusing  to  produce  will , §5924 

Of  person  suspected  of  concealing  assets,  etc., 

of  estate 6054 

Saving  of  rights  of  persons  under — see  Dis- 

ABILITII  ' 

ImproTed  roads- 
Appeal  from  assessment  of  damages  for  ma- 
terial taken  to  repair 4859n 

^   Unprovements— 

{       Lease  of  ward's  lands  to  secure §§  6296, 6308 

Lien  of  tenant  for 6301-^ 

Of  real  estate  of  imbecile 6313-1-4 

Incompetency— 

Removal  of  executor  or  admffiistrator  for..  6017 

of  guardian 6272 

Incumbrance— See  Liens. 

Upon  real  or  personal  estate  no  revocation 

of  devise 5955 

Devisee  takes  subject  to 5955 

Indemnity- 
Distributee  to  give  bond  of  to  executor,  etc., 

when 6189 

Executor,  etc*,  before  paying  legacy  may  re- 
quire bond  of 6128 

Surety  of  executor,  etc.,  wasting  estate  may 

require  bond  of 6208 

of  foreign  executor,  etc 6132 

Index- 
Omitted    by   predecessor,    probate    judge 

must  make 530 

To  records  and  dockets  kept  by  probate 

court 528     i 

Indorsement— 
Of  allowance  or  rejection  of  claim  against 

insolvent's  estate 6352 

decedent's  estate 6097 

On  will  deposited  with  probate  judge 5918 

Indnstrial  Home- 

Commitment  of  'girls  to §?769-774      . 

See  Girls'  Industrial  Home. 
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InduBtiial  School- 
Commitment  and  discharge  of  boys ?§  752-759 

See  Boys'  Industrial  School. 
Infent— See  Child,  Guardian,  Heir. 

Appropriation  of  property  of 6415a 

Action  of  bjr  guardian  or  next  friend.  Code 

of  Civil  Procedure    4998 

Adoption  of,  and  change  of  name. .  .§^  3137-3140  . 
Answer,  what  guardiait  of  to  deny  in.  C.C.P.  5078 

Can  not  make  will ." 5914n 

Contest  of  will,  rights  as  to 5933 

Defense  by  guardian  ad  litem.  Code  of  Civil 

procedure 5003 

Foreign  will,  rights  of,  as  to  record  of 5967 

Guardian  of,  rights  and  duties,  etc 6254,  et  seq. 

Limitation  of  action  against  heir,  etc.,  after 

settlement 6218 

Service  of  summons  on.  Code  of  Civil  Pro- 
cedure  '. : 5047 

When  incompetent  to  testify  under  ten 
years  of  age.  Code  of  Civil  Proced- 
ure  5240 

Ixifimiary— 

When  probate  judge  may  send  insane  pa- 
tient to *. . .-. .  .§§707,  8092-4 

physician  to  report  condition  of  patient  to 

probate  judge 8092-6 

fees  of  physician  approved  by  probate 

judge 8092-7 

Removal  or  discharge  from 721 

Infonnation— 

Prosecution  by,  in  probate  court 6455 

See  Criminal  Procedure. 
Inheritance— 

Rules  of 4158,€«*'g. 

Inheritance  tax- 
Collateral  inheritance  tax 522, 

amount  of  tax 522, 

appeal,  jurisdiction  of  probate  court  sub- 
ject to 526,  

appraisal  of  property  not  liable  . . . .  .523,  

when  to  be  made 523,  — - 
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county,  percentage  for  use  of 525,  — - 

county  auditor  to  certify  value  of  estate 

subject  to,  to  county  treasurer. .  .525,  

county  treasurer  to  apportion  amount  to 

county  and  state,  when. 525,  

deduction  of  property  not  liable 525,  

deduction  or  collection  of,  by  administra- 
tor, etc.,  before  delivery  of  specific 

legacy 524, 

deduction  and  payment  of  tax  upon  leg- 
acy payable  out  of  real  estate .  .  .524, 

fees  of  appraisers 525,  

fees  of  oflBcers 527,  -^— 

final  settlement,  acceptance  or  allowance 

of  account,  contingent  on  payment  527,  — 

voucher  for  payment 527,  

information  to  be  furnished  to  probate 
judge  by  executor,  etc.,  of  property 

liable,  when 525,  

interest  on,  if  not  paid  within  one  year  523,  — 
inventory,  proceedings  after  filing. . .  .525,  — - 

lien,  tax  to  be,  upon  property 523,  

notice  of  non-payment  to  be  given  in  writ- 
ing  523,  

payment  of,  into  county  treasury 523,  

aiscount  allowed,  if  paid  before  expira- 
tion of  vear 523,  

*' person"  or  ^'property,"  construed  in  act. 

527,  

probate  court,  jurisdiction  of 526,  — - 

non-payment  of,  to  give  notice  of  in 

writing 523,  — 

semi-annual  statement  to  be  made  to 

county  auditor  of  property  liable.  .526,  

separate  record  to  be  kept  for 526,  

property  liable  to 522,  

not  liable  to 523,  

excess  over  reasonable  compensation  to 

executor,  etc.,  liable  to 523,  

prosecuting  attorney  to  collect  if  not  paid 

within  18  months 526,  

to  represent  state 526,  

refundment  of  tax 525,  


Znliorltance  tax- -Continued, 

retention    or .  collection  of   upon  legacy 

given  for  limited  period .  .......  .524, 

sale  of  property  for  payment  of 524, 

state,  percentage  for  use  of  / 525, 

valuation  of  property  subject  to 525, 

when  due  and  payable 522,  

who  liable  to  pay 522,  

Direct  inheritance  tax 517, 

amount  of 518,  

appraisers,  fees  of 520, 

county,  percentage  for  use  of 518,  

county  auditor  to  certify  value  of  estate  and 

amountof  tax  to  county  treasurer. 520, 

county  treasurer  to  apportion  amount  to 

state  and  county 520, 

deduction  or  collection  by  administrator, 

etc 519. 

deduction  upon  legacy  payable  out  of  real 

estate 519, 

fees / 521, 

final  settlement,  acceptance  or  allowance 

of,  contingent  upon  payment 522, 

information  to  be  furnished  probate  judge 

by  executor,  etc.,  of  property  liable, 

when 520, 

interest   chargeable  if   not   paid   within 

year *. 519, 

inventory,  proceedings  after  filing 520, 

jurisdiction  of  probate  court .521, 

lien  of,  upon  property 518, 

'     payment  of 518, 

discount  if  paid  before  expiration  of 

year 519, 

probate  judge  to  appoint  appraisers.  .520, 

semi-annual  statement  to  county  audi- 
tor of  property  liable 521,  — 

property  liable 518, 

prosecuting  attorney  to  collect,  if  not  paid 

within  18  months 519, 

to  represent  state 521, 

sale  of  property 519,  

state,  percentage  for  use  of 518, 
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Inheritance  tBX—C(mtin%ied, 

valuation  of  property  subject  to. ... .    520,-; — 

when  due  and  payable 518, 

Injunctions— See  Appropriation  op  Property. 

When  may  be  granted  by  probate  court.  ^ 

Code  of  C  ivil  Procedure 5573 

IxUury— 

Action  for,  by  wrongful  death 6134-6 

Inquest— See  Asylum. 

Of  lunacy 702-749 

On  body  of  unknown  person 1224-1228 

Insane  asylum -See  Asylum  702-749 

Insane  person— See  Idiot. 

Action  of.    Code  of  Civil  Procedure 4998 

Appropriation  of  property  of 6415a 

Can  not  make  will 5914n 

Contest  of  will,  rights  as  to 5933 

Confinement  in  prison,  asylum,  etc.... 516,  8092-2 

separate  apartments  for 516,  8092-3 

Defense  of.    C.  C.  P 5000 

Discharge  from  imprisonment 507,  7166 

Dower  of — see  Dower. 

Election  to  take  dower,  or  under  will,  how 

made  for  insane  or  imbecile  widow. .  5966 

Ouardian  of 6302-6316 

power  of,  to  borrow  money  or  mortgage  * 

real  estate 6301a-€ 

Improvement  of  real  estate  of  imbecile. .  .6313-1-4 
Incompetent  to  testify.    Code  Civil  Proced.  5240 

Inquest  as  to 702-749 

Lease  of  lands 6308-6312 

Limitation  of  action  by  and  against — see 
Disabilities. 

Prisoner,  proceedings  when  insane 507,  7166 

treatment  of 509,  516,  §§  7430,  8092-2-7 

Sale  of  lands 6306 

Trustee  of  non-resident,  powers  and  duties 

of ?§  6320-6334 

When  probate  judge  may  send  to  infirmary.    707 
Insolyeney,  court  of  | 

Absence  or  disability  of  probate  judge.  540.  — - 
Absence  or  disability  of  judge  of  court  of 

insolvency 540,  


698 


INDEX. 


Insolvency,  court  of— Continued. 

Appeal  and  error  proceedings 540, 

Bond  of  judge 536, 

Compensation  of  judge 536,  

Deputy,  duties  of 537, 

Election  of  judge 536, 

Fees,  laws  regulating,  of  probate  court  to 

govern 540, 

Judge  of,  to  consist  of  one 536, 

Held,  where 537,  — 

Jurisdiction  of 538, 

Officers  of 537' 

Probate  court,  powers  of  to  extend  to . .  54o! 

Transfer  of  business  to 539, 

other  than  that  arising  under  insolvent 

laws 539  

Vacate  judgment,  etc.,  powep  to 539* 

Insolvent  debtor- 
Commissioner  of  insolvents — see   Commis- 
sioners OF  Insolvents. 
action   by,  on   bond  of  applicant,  how 

brought 636S 

actions,  how  brought  and  prosecuted  by. .  6362 
additional  examination,  when  may  make.  6374 
applicant's  bond,  schedule,  etc.,  to  return 

to  court 6371 

assets,  disposition  of,  when  petition  dis- 
missed   6378 

assignment  of  property  to 6362 

bond,  conditions,  etc 6359 

bond  of  applicant,  may  require,  when  and 

how 6366 

action  on,  how  brought  bv 6368 

certificate  to  applicant,  when  and  how 

given 6367 

efifect  of 6367 

claims,  how  to  allow 6381 

disposition  of  assets,  when  petition  dis- 
missed . ' 6378 

duties,  when  may  be  discharged  by  master.  6383 

examination  of  applicant  b^ore. 6365 

examination  of  applicants  to  be  reduced 

to  writing 6365 
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fees  of,  how  allowed  and  paid ?6382 

law  relating  to  voluntary  assignments,  to 

be.  governed  by 6381 

master  commissioner  may  discharge  du- 
ties of,  when 6383 

notice  of  application,  when  and  how  to   * 

publish 6370 

oaths,  may  administer,  when 6380 

oflBce,  shall  keep,  where 6360 

Petition  of  applicant,  notice  of  time  of 

filing  of 6371 

petition,  disposition  of  assets,  when  dis- 
missed    6378 

probate  court  to  appoint 635^ 

record,  to  keep,  of  applications  and  pro- 
ceedings thereon 6369 

to  be  open  to  all  persons  interested 6369 

removal:  of 6360 

resignation  of 6360 

schedule,  bond,  etc.,  of  applicant  to  be 

returned  to  court 6371 

successor,  when  appointed 6360 

may   demand  books,   papers,   etc.,   of 

predecessors 6360 

suits   pending   when   assignment   made, 

may  prosecute 6362 

term  of  office 6359 

voluntary  assignments,  to  be  governed  by 

law  relating  to. 6381 

Proceedings  before  commissioners : 
Applicant  may  be  brought  before  commis- 
sioner, how 6361 

to  file  petition  in  probate  court 6367 

discharged  on  certificate,  when 6379 

Assignment,  what  necessary  before  certifi- 
cate granted 6362 

form  and  efiect  of  assignment 6362 

between  arrest  and  examination  void . . . ,  6363 
Bond  of  applicant,  action  on,  by  commis- 
sioner   6368 

commissioner  may  dispense  with,  when. .  6366 


700  INDEX. 

Insolvent  debtor— Continued. 

of  non-resident  applicant  and  its  condi- 
tions   J6366 

resident  applicant  must  give,  when 6366 

Books,  etc.,  what  applicant  to  deliver  to 

commissioner 6361 

Certificate  to  applicant,  when  commissioner 

to  issue : 6367 

applicant,  when  discharged  on  certificate.  6379 
effect  of  certificate  granted  to  applicant. 

§§6367,6379 
Oommissioner  may  prosecute  what  suits . . .  6362 
Costs,  when  may  be  awarded  against  Appli- 
cant  6377 

Creditors,  action  for  distribution  of  proceeds 

to 6368 

Discharge,  certificate  of,  may  be  granted  to 

applicant,  when 6372 

Examination,  as  to  causes  of  insolvency. . . .  6365 
Examination  of  applicant  by  commissioner.  6365 
Exempted  property,  separate  schedule  of..  6361 
Exemption,  not  to  afffect  applicant's  right 

to 6361 

Palse  arrest,  applicant  may  bring  action  for.  6361 
Forfeited,  bond  of  applicant,  when  may  be.  3368 

Oath  of  applicant Om 

Petition  in  probate  court,  applicant  to  file.  6367 

when  bond  required  on  filmg 6367 

Prisoners,  entitled  to  benefits  of  what  pro- 
visions   6361 

Ee-examination,  when  may  be  required  to 

submit  to 6373 

adjourned,  may  be 6374 

applicant  to  sign  and  swear  to 6375 

not  required  to  submit  to,  more  than  twice.  6374 

writing,  to  be  in 6374 

Schedule  of  debts,  when  and  how  made...  6361 

what  to  be  included  in 6361 

Separate  schedule  of  exempted  property. . .  6361 
Suits,  what  commissioner  to  prosecute  ....  6362 
ProceedingB  in  court  after  certificate  granted : 
Applicant  required  to  submit  to  but  two 

examinations 6374 
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examination  to  be  signed  and  sworn  to.  .§6375 
Application,  when  to  be  dismissed  in  de- 
fault of  petition 6378 

disposal  of  assets  in  such  case 6378 

Bond,  schedule,  etc.,  to  be  filed  in  court, 

when 6371 

Certificate  granted  by  court,  efiect  of 6379 

what  does  not  j^rotect  against 6379 

Claims,  how  verified  and  allowed    or    re- 
jected  6381 

Costs,  when  to  be  paid  before  delivery  of 

certificate 6377 

Delivery  of  certificate,  when  costs  to  be  paid 

before 6377 

Discbarge  on  production  of  certificate 6379 

return  of  process  of  arrest 6379 

Docket,  how  case  to  be  entered  on 6371 

Examination,  applicant  to  sign  and  swear 

to 6375 

court,  to  be  returned  to,  and  filed 6375 

Further  examination,  before  whom  had. . . .  6373 

conducted,  how 6374 

postponed,  when  may  be 6374 

Hearing,  final,  proceedings  on 6376 

costs,  how  awarded  and  collected 6377 

court  may  grant  certificate  or  dismiss  pe- 
tition  6376 

witnesses  may  be  examined 6376 

Petitition,  when  to  be  filed  in  court 6372 

•Proceedings,  when  creditor  resists 6373 

when  does  not 6372 

Recognizance  of  applicant,  when  court  may 

require 6367 

Sales  of  real  estate,  how  made 6381 

Insolvent  estate  of  decedent- 
See  Administrators  and  Executors.. §§6224-6253 
Inspectors— 
Of  corporate  elections,  appointed  by  probate 

judge,  when.    R.  8 ^ 3245a 

Provision  inspector  to  be  appointed  or  re- 
moved by  probate  judge 4277 

oath  of 4278 
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Inspectors—  Continued. 

bond  to  be  approved  by  judge  and  depos- 
ited with  county  treasurer .?4278 

Tobacco  inspector  to  be  qualified  by  probate 

iud.ge ••  4«>o4 

bond  of,  approved  by  and  deposited  with 

probate  judge 4340 

who  may  sue  on 4340 

en  try  of  appointment  in  journal  and  cer- 
tificate to  appointee 4338 

fees  for  appointing  inspectors  and  approv- 
ing bond 4337 

oath  of 4339 

who  may  administer 4339 

copy  of  to  be  transmitted  to  probate 

judge,  when 4339 

Insurance  company- 
Approval  of  bond  by  probate  judge 3685 

Intention- 

Governs  in  construction  of  will oyb7n 

Essential  to  revocation  of  will 5953 

Intestate- 
Inheritance  of  estate  of 4158,  et  seq. 

Interest — 

Discount  of,  of  debt  against  decedent's  estate 

paid  before  due §§  6104,  6115 

In  condemnation  cases 6414n 

On  sale  of  land  by  executor,  etc.,  deferred 

payments  to  bear 6161 

On  sale  of  land  by  guardian 6^86 

On  taxes  unpaid.    K.  S 2846 ' 

On  release  of  ward's  tax  title 6294 

When  executor,  etc.,  chargeable  with ;  6179 

When  guardian  chargeable  with 6269 

Interest  of  probate  Judge- 
Duty  in  case  of - ^^ 

in  appropriation  proceedings 6440 

Inventory—         ^  ,       ^  -.t^A 

Dead  body,  of  property  found  on 1224 

Executor  and  administrator,  inventory  by. 

6023-6047,  6068,  6069 

appraisement  included  in 6023 

compensation  of  probate  judge 6044 
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monthly  statement  of  probate  court  to 

county  auditor §6044 

neglect  or  refusal  to  return 6047 

priority  of  debt  for  taxes  or  penal tj^ 6044 

retention  of  copy  and  return  of  original. .  6044 

removal  for  failure  to  return 6049 

signing  of 6044 

tai  inquisitors,  no  allowance  for 6044 

taxation,  probate  court  to  send  statement 

of  to  county  auditor  for 6044 

Guardians,  filed  by,  when  to  be 6269 

removal  of,  for  failure  to  file 6269 

return  of,  may  be  compelled 6275-  • 

Insolvent  debtors,  assignee  of,  what  inven- 
tory to  contain 6347 

Residuary  legatee  need  not  return,  when. .  5997 
Special  administrator  must  return 6008 

Interpreter— 

Of  common  pleas,  Hamilton  county,  to  ren- 
der service  in  probate  court,  how.534, 

Investment- 
Court  may  order  same  paid  over,  when. . . ,  6192 
Executor  or  administrator  to  make  of  un- 
claimed money 6191 

Guardian  to  make  certain,  for  ward 6269 

Securities,  in  what  executor,  guardian,  etc., 

may  make 6413 

Jail— See  Imprisonment. 

Commitment  to,  of  girl  in  industrial  home.    771 

Insane  person  confined  in,  when ^  707, 8092-2^ 

procedings  when  prisoner  insane 7166 

treatment  of  insane  prisoners 7430 

Probate  judge  to  approve  of  plans,  etc.,  for. 

Joint  contract— 

♦    Liability  of  estate  of  decedent  on 6102 

Joint  Bub-dlstrict— 

Commissioners  to  be  appointed  for » .  3938 

oath  and  duties 3939 

report  of 3941 

effect  of  report 3942 
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Joint  BJA'dlatacict—Gontinued. 

Clerk  of  board  of  education  to  present  plans, 

etc J3940 

give  notice  of  filing  petition 3933 

Costs,  security  for 3935 

on  judgment  against 3943 

judgment  for 3945 

Dissolution  or  alteration  of 3950 

Fees 3943 

Notice  of  filing  petition 3933 

publication  of  and  of  meeting  of  commis- 
sioners .    3937 

Petition  for 3932 

•         when  may  be  filed  with  probate  judge.  3934 

for  additional  sub-district,  etc 3946 

proceedings  on 3947 

when  may  be  filed  with  probate  judge , . . .  £948 
Jointure— 

What  bars  dower 4189 

Efiect  of  eviction  from 4191 

Joint  willB— See  Wills 5914n 

Journal— 

To  be  kept  by  probate  court. 528 

Approval  of  court  as  to  distribution  of  notes, 

etc.,  to  be  entered  on 6189 

Journal  entries— See  Forms. 
Judge— See  Probate  Judge. 
Judgment— See  Order. 

Adjusting  and  settling  various  matters  as 

to  decedent's  estate 6216 

Appeal  from 6407 

Appropriation  of  lands  by  private  corpora- 
tion, confirming  verdict  in §§  6432, 6435 

Assignment  to  avoid  arrest,  for  costs 6377 

Award  of  referees 6094 

Claim  rejected  at  instance  of  heir  or  cred- 
itor of  decedent 6098 

a^inst  assignee  or  trustee 6352 

disallowed  against  insolvent  estate,  how 

rendered §§6243,  6246 

report  of  referees  as  to  disputed  claim ....  6096 
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Ju(Lgm9Jkt— Continued. 
Concealing  or  embezzling  assets  of  estate, 

against  persons  suspected  of ^6057 

lien  of 6057 

Distribution,  to  enforce  order  of 6197-& 

lien  of 6197 

transcript,  when  to  be  filed  with  clerk  of 

common  pleas 6058 

duty  of  prosecuting  attorney  if  judgment 

rendered  in  favor  of  state 6059 

Fraudulent  conveyances,  judgment   as  to 

certain 6344 

Guardian  must  obey,  what §§6269,  6271,  627^ 

Insolvent,  apportioned  when  estate  is 6250 

Levees,  judgment  as  to 4595 

Joint  contract,  liability  of  estate 6102 

Lien  of 6057,  6058,  6197 

Revivor  of.     Code  of  Civ.  Pro ??5366~5371 

Road  cases,  appeals  in 4693 

Vacation  or  modification  of.   C.  C.  P . .  ?§  5354-5365 
Juriadlction  of  common  pleas- 
See  Appeal,  Common  Pleas. 
When  probate  judge  interested §§535,  6440 

Jurisdiction  of  probate  court- 
Constitutional  provisions 1,  — 

Criminal  procedure 6454,  et  seq. 

When  probate  judge  interested,  common 

pleas  has  jurisdiction 535 

Excbmve  : 
Administrator's  and  executor's  accounts  to 
settle,  control  conduct  of,  and  order 

distribution  of  estates 524 

Appropriation  of  property  by  corporations, 
to  make  inquests  of  amount  of  com- 
pensation      524 

Assignees,  trustees  and  commissioners  of  in- 
solvents to  appoint  and  qualify,  etc.    524 
Elections  of  justices  of  the  peace,  to  try  con- 
tests of 524 

Guardians,  to  appoint  and  remove  and  set- 
tle accounts  of,  etc 524 

Inquests  respecting  lunatics,  etc.,  to  make.     524 
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Letters  of  administration,  etc.,  to  make....  S524 

Letters  of  administration,  to  grant-. 524 

Marriage  licenses,  etc.,  to  grant 524 

Wills  to  probate,  etc 524 

When   acquired,    excludes   other   probate 

courts 527 

Concurrent  : 
Contracts,  completion  of  real  by  executors, 

etc 525 

Habeas  corpus 525 

Misdemeanors 526 

in  what  counties 6454 

Sale  of  lands  by  executors,  etc.,  guardians    ' 
and  assignment  of  dower  in  such  cases.    525 
Jury- 
Administration  of  estates  on  bond  of  execu- 
tor, etc 6216 

in  action  by  creditor  against  heirs,  etc 6220 

in  action  for  damages  for  wrongful  death, 

etc 6135 

for  concealing  or  embezzling  assets..   . .  6057 
Appropriation  of  property  by  private  cor- 
porations   6421 

challenges 6426 

fees 6451 

impaneling 6425 

oath : 6427 

verdict 6432 

view  of  premises 6428 

by  municipal  corporations 2238 

drawing  of 2240 

summons  of 2239 

verdict  of 2245 

view  of  premises 2242 

•Criminal  procedure 6166 

Ditch  appeals,  county 4465 

challenges 4466 

fees 4506 

impaneling 4466 

oath 4467 

verdict 4469 

view  of  premises 4468 
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Jxacy— Continued. 

township ,.-.•• §  4537 

challenges 4537 

fees 4541* 

verdict 4539 

view  of  premises « 4538 

Drift,  removal  of 4577 

drawing 4577 

notice  of  meeting 4578 

oath 4580 

verdict 4580 

Election  of  justice  of  the  peace,  contest  of.     573 

fees ; 578 

oath 575 

verdict 575 

Fees.    Code  Civil  Procedure . .  .§§  6405,  5182,  5189 m 

appropriation  of  property 6451 

ditch  appeal,  county 4506 

township 4541 

election  of  justice,  contest  of •. . .     578 

levee,  construction  of 4604 

road  appeals,  state 4632 

Girls*  Indnstrial  Home,  trial  of  girl  to  be 

sent  to 771 

Home  of  the  Friendless,  trial  of  girl  to  be 

sent  to 515,  8071 

Levee,  construction  of 4600 

fees 4604 

impaneling 4601 

trial  to 4602 

verdict , 4602 

view  of  premises 4602 

Road  appeals,  county 4700 

challenges 4702 

oath 4702 

trial  to 4703 

verdict 4703 

materials,  from  proceedings  of  county  com- 
missioners as  to 514,  [ 

state 4628 

challenges 4702 

oath 4702 
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Jury—  Continued. 

verdict S4703 

view  of  premises 4703 

Justice  of  the  peace- 
Arbitration  of  claims  against  estate,  duties 

as  to 60934 

Clsum  against  estate,  may  take  affidavit  of. .  6092 

Contest  of  election  of 572 

costs  of 578 

election  not  to  be  set  aside  for  illegal  votes 

cast,  when 576 

evidence  confined  to  points  stated  in  notice.    575 
jury  of  three  selected  by  probate  judge.. .    573 

justice  to  preside  in  absence  of  judge 577 

notice  of  contest 672 

to  electors  to  fill  vacancy 575 

Contest  of  election  of  probate  judge,  duties 

of  justice  on  appeal  of 2997 

to  issue  subpoenas  lor  witnesses 2998 

testimony  before 3000 

to  certify  and  transmit  to  (common  pleas.  3000 
Decedent's  personal  property,  may  appoint 

appraisers  for,  when 6028-9 

form  of  certificate  of  appointment 6030 

oath  to  inventory  may  be  administered 

by,  when 6046 

real  property,  may  appoint  appraisers  for, 

when 6156 

certificate  of  appointment,  to  make,  etc.  6156 
oath  of  appraisers  may  be  administered 

by 6157 

Insolvent  debtor's  property,  may  appoint 

appraisers  for,  wnen 6347 

Marriage,  may  solemnize 6386 

penalty  for  solemnizing  contrary  to  law . .  6392 
for  failure  to  return  to  probate  judge  a 
certificate  of  marriage  solemnized .  . .  6391 

duties  of,  before  solemnizing 6393 

Proceedings  to  change  number  of  in  town- 
ship     568 

when  part  of  township  attached  to  an- 
other     568 

in  Cuyahoga  county ^  . . . .    568 
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Laborers- 
Wages  of,  a  preferred  claim  against  insolv- 
ent debtor's  estate,  when J  6355 

against  estate  of  decedent 6090 

Land— See  Keal  Estate. 

Landlord  and  tenant— See  Liquor  Laws. 

Lien  of  tenant  for  improvements  made  un- 
der lease  of  guardian  of  minor,  idiot, 

etc 2§  6301-6308 

Last  sickness- 
Expenses  of,  a  preferred  claim 6090 

Lease- 
Guardian  of  minor  to  make 6295-6301 

of  idiot 6308-6312 

for  petroleum  oil  or  natural  gas  purposes.  6301-1 

for  mining  purposes 6301-5 

Permanent  leasehold  estate  descends  same 

as  fee  simple 4181 

Trustee  of  minor,  idiot,  etc.,  may  make. . . .  6323 
Legacy— See  Legatee. 

Definition ., 5913n 

Discharge  of  debt  in  will  against  executor 

construed  as 6068 

must  be  included  in  inventory 6068 

Paid  within  four  years  requires  bond 6128 

sale  of  real  estate  to  pay 6172 

Legal  advertisement- 
Two  papers,  what  notice  to  be  published  in.  6406n 
Legal  representatives— See  Heirs,  etc. 
Legatee— See  Devisee. 

Allowance  to  widow,  may  ask  review  of 6043 

Appraisement,  notice  to  of 6032 

may  be  present  at 6034 

Bond,  to  give  for  payment  of  legacv,  when. 

"§§6075,  6128 
when  may  bring  suit  on  bond  of  adminis- 
trator, etc 6211 

when  court  may  authorize  suit  on  bond 

of  administrator,  etc.,  by 6212 

Charged  by  will  with  payment  of  debt, 

effect 6218 

takes  land  subject  to  charge 5955 

Concealing  assets,  rights  against  persons. . .  6053 
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Leg9Xee— Continued. 
Contribution  by,  to  raise  portion  for  absent 

child,  etc §2  5961,  5976 

to  pay  share  of  devisee  witness  to  will, 

when 6925 

to  pay  legacies,  etc.,  when  devised  prop- 
erty taken  to  pay  debts 5973-8 

to  pay  claims  against  estate  after  settle- 
ment, etc,    8ee  Contri* ution.  .  H  6218-6223 
Creditors  may  bring  action  against,  after 

settlement,  when 6218 

Death  of,  legacy  not  to  relapse,  when 5971 

Distribution,  may  enforce  order  of 6195 

Foreign  executors,  etc.,  rights  as  to 6131, 2 

How  may  obtain  legacy  by  action 6211 

How  may  obtain  legacy  within  four  years..  6128 

Inventory,  may  compel  filing  of 6047 

may  be  present  at  taktng  of 6034 

Notice  to,  of  hearing  of   executor's,  etc., 

claim  against  estate 6100 

of  making  inventory  and  appraisement 

to  be  given  to 6032 

Party  to  contest  of  will C.  C.  P.  5859 

in  action  on  administration  bond 6215 

in  action  for  sale  of  land  ...  * 6142 

Personal  property  specifically  bequeathed 

to  be  delivered,  when 6075 

Probate  judge,  when  interested  as 535 

Property  bequeathed,  takes  subject  to  en- 
cumbrance   5955 

Residuary  defined 5913» 

bond  of  executor,  who  is 5997 

not  to  discharge  lien  on  real  estate  for 

payment  of  debts,  except 5998 

inventory,  when  not  required  to  return. 

§§5997,  6023 
lien  of  decedent's  creditors,  land  passing 

to,  is  subject  to §§5998,  6023 

takes.deceased  child's  share  of  real  estate, 

when 5971 

Sale  of  real  estate  to  pay  legacy  of 6172 

Sums  paid  to  may  be  recoverea,  when 6021 

Testimony,  when  adverse  party  claims  as. .  5242 
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Legatee—  Continued. 

or  as  assignee  or  vendee  of  legatee ?5241 

Witness  to  will,  effect  of  being 5925 

Legitimacy— 

Of  persons  bom  bastards,  how  effected. . . .  4175 
Letters.— See  Administration  of  Estates. 
Of  administration : 

Applicant  for  to  file  aifidavit  and  give  bond.  6005-6 

County  in  which  granted 5994 

Non-resident  interested  in  business  here. . .  6013 

Revocation  of ^6049,  6178,  6252 

by  discovery  of  will 6019 

Who  entitled  to 6005 

t)robate  judge  is  not 535 

Will  not  issue  of  right  after  twenty  years. .  6014 

may  issue  before  on  petition,  etc 6014 

Testamentary  : 

Application  for 6005 

County  in  which  granted.  ^ 5994 

Revocation  of ". §^6049,  6178,  6252 

Who  entitled  to 5995 

minor  must  attain  majority 6001 

probate  judge  not  entitled  to 535 

when  to  issue  to  foreign  executor.  .§? 5938-5941 
Of  guardianship : 

For  guardian  of  two  or  more  wards 6263 

Iievee,  oozutructlon  of— 

Apportionment  of 4595 

Appropriation  of  property  for 2232 

Assessment  of  work  to  be  made,  how 4594 

when  to  go  on  duplicate 461 1 

Bond  filed  by  petitioners 4586 

Changes  in  route  authorized 4597 

Compensation,  application  for 4588 

hearing  of  application  for 4591 

must  be  made  before  final  order 4592 

Costs 4604 

apportionment  of 4595^ 

on  dismissal 460('» 

Dismissal  of  proceedings,  when .   460(> 

Error,  can  not  be  complained  of,  unless 461 2 
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Xevee.  COnstmctiOll  ot^  Continued. 

relief  in  case  of  manifest §4613 

correction  of  errors,  etc 4^5 

Fees 4604 

Flood  gate,  court  may  order  construction  of.  4599a 

Final  order 4593 

Hearing  on  preliminary  matters 4589 

on  the  merits, 4590 

of  application  for  damages 4591 

Jurisdiction  of  probate  court  .  •. 4585 

Jury,  impanelling,  etc 4600-1 

trial  to 4602 

verdict,  form * 4601 

when  to  be  returned 4602 

proceedings  on 4603 

Meaning  of  "levee" 4596 

Notice  to  parties  interested. 4687 

Petition  for 4586 

Repair  of 4607 

Report  of  viewers 4590 

Riprapping,  when  to  he  done 4599 

Sale  of  the  work. ... 4610 

Statements  for  parties,  when  judge  to  pre- 

Sare 4595 
ip  trustees,  when  and  how  may  es- 
tablish  4614 

Verdict,  form,  etc 4601-2 

Viewers,  etc.,  appointment  to  fill  vacancies.  4598 
When  levee  intersects  water-course  or  an- 
other levee 4608 

When  levee  benefits  road 4609 

IdaDUlty- 

Death  by  wrongful  act 6134-5 

Executors  and  administrators.    See  Admin- 
istration OF  Estates,  Inventory. 
Guardians.    See  Guardians. 
Heirs,  devisees,  etc.,  to  contribution.    See 

Contribution  . . .  .§§5961,  5973-8,  6218-6223 
Lease  of  premises  for  sale  of  liquors..  .R.  S.  4364 

Person  refusing  to  produce  will .../". 5924 

Trustee  for  loss  of  money  deposited  in  bank.  5984n 
Officer  neglecting  to  serve  or  return  process 

or  pay  over  money §§ 541-544 


License— 
Minister  of  the  gospel,  of,  to  solemnize  mar- 
riage   i 6386 

to  be  produced  to  x)robate  judge  of  county 

in  which  marriage  solemnized 6387 

Parties  of  applying  for  marriage §?  6389-6390 

Fees  for 6390 

Penalty  for  improperly  issuing 6390 

Tobacco  warehouseman,  of,  fees 4336-7 

Liens— 

Administration  of  estates : 
Bond  of    residuary  legatee    does   not  dis- 
charge, except 5998 

Concealing  assets,  of  judgment  against  per- 
sons  6057 

Debts,  on  undevised  real  estate  for  payment 

of 5972,5 

unaffected  by  provisions  as  to  payment  of.  6091 
Distribution,  against  executor,  etc.,  to  en- 
force order  of 6197 

Judgment  of 6197 

embezzling,  etc.,  estate 6057 

Mechanics,  rights  and  duties  of  executors, 

etc R.  S.  3192 

On  personal  property  of  decedent  created 

during  his  life  time,  order  of  payment.  6091 
Residuary  legatee,  bond  of  to  pay  debts  does 

not  release 5998 

Sale  of  real  estate,  holders  of  parties  in 

action  for 6142 

priorities  of,  adjusted  in  such  action 6145 

proceeds,  applied  to  satisfy,  order  of 6165 

Taxes,  of  executors,  etc.,  for  payment  of.. .  2851 
Assignment  for  creditors  : 

Assignee  takes  subject  to 6SS5n 

Assignment  does  not  affect  priority  of 6335rt 

udgment  can  not  attach  after  assignment.  6335u 

Payment  of  by  order  of  probate  court 6351 

Sale  of  real  estate  free  from 6350 

Title  requiring  decree  to  settle,  action  for 

sale  may  be  brought  in  Common  Pleas.  6351 
GtuirdianSj  etc.  : 
Lease  of  real  estate  to  discharge 6296 
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Utna— Continued. 

of  tenant  for  improvements §§6301,  6308 

Of  drunkard,  after  notice  of  appointment 

of  guardian  void 6318 

Sale  of  real  estate  to  discharge 6280 

petition  to  describe 6281 

Sale  of  liquors  on  ward's  premises R.  S  4364 

Taxes  paid,  of  guardian  for 2851 

Life  estate- 
Devise  for  life,  limited  to  heirs,  how  con- 
strued..  5968 

Rule  in  Shelley's  case  abolished  as  to  wills.  5968n 
Given  by  will  not  enlarged  to  fee  by  power 

of  sale,  etc 5967n 

And  remainders  in  shares  of  stock 5967n 

Limitation  of  actions.— See  Code  of  Civil  Pbo. 
Administration  of  estates  : 

Bond  of  executor,  etc C.  C.  P.  4984 

Creditors  by,  against  executors  and  admin- 
istrators  6113 

on  claims  accruing  after  four  years 6113 

when  assets  received  after  four  years. . .  6114 
on  claim  rejected  by  executor,  etc. 

§§6097,  6116. 

of  insolvent  estate 6241 

at  instance  of  heir  or  creditor 6098 

when  administrator,  etc.,  dies,  etc.,  and 

new  one  appointed 6120 

against  administrator  de  bonis  non 6121 

when  former  administrator,  etc.,  has 
not  given  notice  of  appointment, 

etc 6122 

when   notice  of    appointment   is   not 
given  within  proper  time,  and  is 

given  afterward.  6126 

special  administrator,  limitation  of  action 

when  appointed    6012 

against  heirs,  devisees,  etc.;  after  settle- 
ment  6218 

on  bond  of  executor,  etc C.  C.  P.  4984 

Executors,  etc.,  by,  for  death  by  negligence. 

i6135,  6134a 
to  subject  land  fraudulently  conveyed 6139 
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Limitation  of  ACtlonB- Continued. 
Insolvent  estate,  failure  by  creditor  to  pre-    ' 

sent  claims  a  bar  to  recoveiy,  when.?  6247 

action  against,  when  barred. 6241 

to  remedy  an  omission  to  appeal  from  de- 
cision of  commissioners  of  insolvent 

estate 6231 

Will,  contest  of 6933 

Assignment  for  creditors : 
On  claims  rejected  by  assignee  or  trustee  . .  6352 
Fraudulent  conveyance,  action  to  set  aside.  6344n 
Statute  does  not  run  in  favor  of  assignee.. .  6335n 
Payment    of   dividend    not   new   promise 

under  limitation  act » 6335n 

Chiardian  and  ward  : 
To  open  and  review  settlement  of  guardian.  6289 

of  guardian  of  lunatic 6304 

Liquor  laws- 
Action  under  for  injury  or  to  means  of  sup- 
port by  causing  mtoxication. 

R.  S.  ?4357e««eg. 
Liability  under,  for  lease  of  premises  for 

sale  of  liquors R.  S.  4364 

IfOans— 

Duty  of  guardian  to  make,  of  money  of 

ward 6269 

of  trustee  of  minor,  idiot,  etc 6327 

Longylew  Asylum.— See  Asylum. 

Admission  of  patient  to 738 

Certificate  of  physician. 740 

Conveyance  to  asylum 741 

Costs  and  expenses 748 

Examination  of  witnesses 740 

Penalties  vof  judge,  etc.,  for  neglect  of  duty.    749 

Prosecuting  attorney  to  attend  to  suits 746 

Warrant  and  subpoenas. ,, 739 

Lost  records- 
How  restored.    See  Record 528a 

Lost  wUls — 

Admission  to  probate.    See  Wills §5944  et  seq. 

Lunatic— See  Insane  Pebson,  Guardian. 
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Maintenance— 
Duty  of  ffuardian  of  person  to  furnish  ward, 

when §6271 

Malfeasance- 
Proceedings  on  complaint  against  municipal 

officer  for 1732-0 

Mandamus- 
Lies  to  compel  officer  to  take  prisoner  be- 
fore commissioner  of  insolvents 6361n 

not  to  compel  superintendent  of  asylum 

to  take  back  insane  patient 709» 

Mansion  house- 
Right  of  widow  or  widower  to  remain  in 

for  one  year 4188 

election  of  widow  to  take  under  will  does 

not  bar  right 5964 

Marriafre— 
Certificate  of  to  be  transmitted  to  probate 

court  for  record ►. . . .  6391 

penalty  for  neglect  to  make  record 6391 

for  neglect  to  return  certificate 6391 

Dissolution  of,  effect  on  legitimacy  of  issue.  4175 

Effect  on  previously  born  children 4175 

Fines  for  illegal  solemnization  of,  etc.,  how 

recovered 6394 

License  of  minister  to  solemnize 6380 

to  be  produced  to  court  and  name  re- 

♦       corded 6387 

no  charge  therefor 6387 

record  so  made  or  certificate  to  be  evi- 
dence   •. 6388 

of 'partfes  contracting 6389 

how  obtained 6390 

fees  for 6390 

penalty  for  improperly  issuing 6390 

when  application  to  common  pleas 6390 

Mayor  may  solemnize 6385 

Of  administratrix  or  executrix,  does  not  re- 
voke her  authority 6022^ 

Of  female  ward,  determines  guardianship  as 

to  person,  but  not  as  to  estate 6265^ 

Of  female  guardian,  determines  guardian- 
ship  , 6292 
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ULaxria^^— Continued. 

Of  woman,  does  not  revoke  her  will ?5958 

Publication  of  bans  for 6389 

evidence  thfereof  raquired,  when 6393 

evidence  of  consent  of  parent  or  guardian 

required 6393 

Kecord  to  be  kept  by  probate  court 528 

what  to  contain 528 

Who  may  solemnize  and  how 6385 

,  penalty  against  minister  or  justice  for  ille-  > 

gal  solemnization  of 6392 

penalty  for  solemnization  by  unauthor- 
ized person 6392 

Who  may  contract 6384 

when  consent  of  parent  or  guardian  nec- 
essary   6384 

Harried  woman—See  Marriage. 

Liability  on  appeal  in  condemnation  pro- 
ceeding   2256 

Liability  as  guardian  of  idiot,  etc 6303 

May  make  a  will 5914n 

Saving  of  rights  in  proceedings  by  creditors 
against  heirs,  etc.,  after  settlement  of 

estate 6218 

as  to  foreign  wills 5967 

Marshaaing  assets-See  Assets. 

In  conformity  with  will 6152 

When  devised  property  taken  to  pay  debts.  5973-5 
Jlaster  commissioner- 
Reference  to,  in  matters  relating  to  restora- 
tion of  lost  records 5286 

To  act  in  absence  of  insolvent  commissioner*  6383 
Jlayor— 

May  solemnize  marriage 6385 

Jlidwlves— 

To  keep  registry  of  births  in  certain  coun 
ties  and  report  same  to  probate  judge, 

when 6396 

penalty  for  neglect 6396 

3Iilitia— 

Bond  of  adjutant-general,  suflSciency  certi- 
fied by  probate  judge 3074 
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MmtUi— Continued. 

of  treasurer  of,  to  be  approved  by  probate 

judge §3105 

Drafts,  how  conducted '. . .  3092 

Mining- 
Power  of  guardian  to  lease  real  estate  for. . .  6301-5 
BUnister— 
May  solemnize  marriage  and  how — see.MAE- 

RIAGE 6385 

To  keep  registry  of  deaths  and  report  to 

probate  judge,  when 6396 

penalty  for  neglect 6396  \ 

Minor— See  Child,  Guardian,  Infant.  j 

Appropriation  of  property  of 6415a 

Consent  of  parents  necessary  for  marriage  of.  6384  | 

To  whom  administration  granted  w^hile  ex-  | 

ecutor  is 6001 

Misdemeanors— See  Criminal  Procedure.  | 

Jurisdiction  of  probate  court  in,  in  certain  I 

counties 6454  I 

Misfeasance- 
Proceedings  on  complaint  against  municipal 

officer  for 1732,6 

Mistftke- 
When  and  how  accounts  of  executors,  etc., 

may  be  opened  to  correct 6187 

of  guardians 6289 

of  trustees 6332 

Money- 
Assignee  must  deliver  to  successor 6341 

Assignor's  property  must  be  converted  into.  6350 
Distribution,  order  of,  bow  enforced  .-.  .§6195  etteq. 
Executor's,  etc.,  commi^ions  on  amount  col- 
lected  6188 

Foreign  guardian  of  ndh-resident  ward  can 

get,  how 6279 

Found  on  body  of  unknown  person,  how 

disposed  of 1227 

Inventory  must  contain  account  of 6037 

and  if  none,  must  so  state 6037 

Investment  of,  by  executors,  trustees,  etc. .  6413 

by  guardians §§  6269, 64i:i 

belonging  to  heirs  unclaimed 0191 


r 
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Hon^y— '.Continued, 

Liability  for  deposit  in  bank ?5984n 

Must  be  inventoried  and  administered .  5996, 6006 
Officer  refusing  to  pav  over,  how  punished.     541, 2 

Order  for  payment  of,  how  enforced 544 

Proceedings   against  persons  suspected  of 

concealing,  etc 6053,  9 

Sale  of  real  estate,  proceeds  arising  from, 

how  applied 6165; 

Trustees  may  get  possession  of,  how 6340 

Unclaimed,  how  invested 6191 

Widow  and  children  entitled  to  how  much 

at  appraisement 6041 

Widow  may  receive  in  lieu  of  dower. §? 6155,  6166 
Wife  of  assignor  may  receive  in  lieu  of  con- 
tingent right  of  dower 6350/ 

Monomania— 

Does  not  destroy  testamentary  capacity  un- 
less, etc 591 4n 

Xonument- 
Court  may  allow  for  as  credit  to  executor,         < 

etc '6185 

executor,  etc.,  not  bound  to  procure 6185 

Mort^rafre— 

Adrmnutration  of  estates : 
Inventory  must   contain    particular  state- 
ment of 6035 

Mortgaged  premises  considered  as  personal 

assets 6070 

executor  or  administrator  may  take  pos- 
session of 6070 

may  release  and  discharge 6071 

may  foreclose 6072 

Order  of  priority  as  to  payment 6091 

Sale  of  real  estate,  priorities  adjusted  in  ac- 
tion for 6145 

application  of  proceeds  for  payment  of . . .  6165 

deferred  payments  secured  by 6162 

Assignment  for  creditors  : 

W  hen  executed  by  husband  and  wife 6350gf 

by  husband  alone  for  purchase  money. . .  6350gr 
Void  as  to  creditors,  void  as  to  assignee. . . .  6335n 
Rights  of  assignee  as  to §?  6335n,  6343 


720  INDEX. 

Mortgage—  Continued. , 
Guardian,  etc: 

May  give  in  lieu  of  bond 

Must  take  on  loan  of  ward's  money 

Proceedings  by  to  borrow  money  and  mort- 
gage real  estate  of  ward 6301a-« 

Sale  of  ward's  land  to  satisfy 6280 

deferred  payments  secured  by 6286 

Mother- 
Consent  of,  when  necessary  for  marriage  of 

minor  child §§6384,  6390 

Has  custody  and  control  of  education  of  mi- 
nor, when 6264 

Inherits  property,  when 4159,  d  xq. 

may  inherit  from  or  transmit  inheritance 

to  bastard 4174 

May  appoint  guardian  by  will 6266 

Motion- 
Appropriation  proceedings,  for  new  trial...  6432 

for  abandonment  of  proceedings 6434 

Compel  guardian  to  render  account 6269 

Extension  of  time  to  collect  assets 6063 

Open  guardian's  settlement 6304  • 

notice  of 6304 

Payment  of  ward's  money  to  foreign  guard- 
ian  6326 

Road  cases,  for  new  trial 4703 

Transfer  of  proceedings  to  common  pleas 

when  probate  judge  interested 535 

Municipal  corporations- 
Appropriation  of  property  by,  for  public 
use.      See  Appropriation  of  Prop- 
erty   §§2232-2261 

Devise  or  bequest  to,  when  valid 5915 

Proceedings  against  officers  of,  for  malfeas- 
ance or  misfeasance 1732 

citation  for  accused 1732 

complaint,  by  whom  and  how  made 1732 

costs 1736 

security  for,  required  of  complainant . .  1732 

jury,  may  be  demanded 1733 

challenges  of  .  ...  t,. 1734 

prosecution,  by  whom  conducted 1733 
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Municipal  COrpOThUonM^  Continued. 

removal  of  officer  found  guilty ?  1736 

trial 1735 

ITame— 

Change  of,  of  adopted  child.  ^ 3137 

ITatnralization— 

Form  of  application  for  restoration  of  rec- 
ord of 528a 

form  of  certificate 528a 

Record  of,  to  be  kept  by  probate  court 528 

irejeligeiice— 

See  Administration  of  Estates,  Liability. 
Guardian,  etc.,  LiahiiUy. 

Liability  for  death  caused  by 6134, 5 

contributon' 6135» 

newspaper— See  Notice. 
Hew  trial- 
Appropriation  of  property  by  corporations.  6432, 6 

For  what  causes  granted.    C.  C.  P 5305 

Road  appeals 4703 

When  and  how  application  made  during 

term.    C.  C  P 5307,  8 

When    and  how   application    made   after 

term.   Id 5309 

next  friend- 
Action  of  infant  must  be  brought  by,  or 

puardian.    C.  C.  P 4998 

May  select  certain  property  for  minor  child 

at  appraisement 6038 

next  of  kin- 
Damages  to,  for  death  by  wrongful  act 6135 

Entitled  to  administration,  when 6005 

Inherit  property,  when 4158,  ei  seq. 

Notice  to,  before  probate  of  will 591 7 

before  granting  letters  to 6005 

Parties  in  action  on  administration  bond  . .  6215 
Remedy  against,  on  decedent's  bond  to  con- 
vey land  5954 

When  legacy  demanded  before  four  years, 

must  give  bond 6128 

When  may  sue  on  administration  bond. . . .  6212 
Kon-resldent— 

Administration  on  estate  of,   in  business 

here 6013 
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Non-resident^  Contimied. 

to  whom  letters  granted 

disposition  of  assets 6013 

Appropriation  of  property,  service  on 6419 

Arrested  debtor,  bo,nd  of,  required  to  ap- 
pear in  court,  etc 6366 

Claims  of  executor,  etc.,  against  estate,  ser- 
vice of  notice  of  hearing  on 6100 

Distribution,  to  enforce  order  of,  service  on.  6196 

Foreign  assignment 6335n 

Foreign  executor,  etc.    See  Administration 

OF  Estates 6130 

Guardian    may  recover   property  in    this 

state 6279 

of  minor,  idiot,  etc 6326 

may  enforce  collection  of  judgments.. .. .  6290 

may  sell  lands 6290 

Road    appeals,   notice   to   appellants   and 

obligors 4701 

Sale  of  lands  by  executor,  etc.,  service  on. .  6143 

Service  by  publication C.  C.  P.  5048 

affidavit  to  obtain.    See  Forms. 6143» 

notice  to  parties  by 6143n 

proof  of  publication 6089n 

proof  of  mailing  notice 6143» 

Trustees  of,  powers  and  duties.    See  Trus- 
tees  §§6320-6334 

non-resident  or  unknown  parties.  .§6327-1  et  seq. 

Widow's  election,  how  taken 5965 

l^otes— 
Inventory  to  contain  particular  statement 

of.. '.  6035 

May  be  distributed  in  kind,  when  and  how.  6189 

Not  to  be  sold,  when 6074 

On  sale  of  personal  property,  how  taken...  6082 
Survmng  partner  purchasing  partnership 

property  may  give 3169 

Notlce- 

Administration  of  estates : 
See  also  Administration  of  Estates. 
Account  of  administrator,  etc.,  of  filing,  etc.  6402 

costs  of 6402 

Appeal 6408 


r 
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NoUce—  CoTUintied.  ' 

Appointment  of  administrator  or  executor.?  6088 

proof  of 6089 

•     liability  of  executor,  etc.,  and  sureties  for 

failure  to  give 6127 

failure  to  give  extends  time  for  bringing 

action 6122 

when  court  may  allow,  after  proper  time.  6126 

effect  on  limitation  of  action 6126 

of  application  for,  after  twenty  years ....  6014 
Bond,  notice  to  executor,  etc.,  that  new  bond 

is  required 6205 

Claims  of  executors,  etc.,  against  estate,  of 

hearing. 6100 

De^iperate  claims,  of  application  for  sale,  etc.  607& 

of  sale  of  such  claims 6079 

Disallowance  of  claim  at  instance  of  heir 

or  creditor 6098 

Failure  to  pay  over  money,  of  filing  peti- 
tion against  executor,  etc.,  for .?§ 6195,  6196 

How  given  when  law  does  not  direct 6406 

Insolvency  of  estate 6237 

form  of 6238 

of  meeting  of  commissioners  to  receive 

claims 6225 

of  appeal  from  decision  of  commissioners.  6230 
01  filing  petition  on  omission  to  appeal.  6231 
Inventory  and  appraisement,  of  making. . .  6032 
of  filing  and  hearing  exceptions  to  inven- 
tory  6024 

Non-resident.    See  Non-resident. 
Removal  of   executor,   etc.,   twenty  days' 

notice 6017 

Sale  of  personal  property 6076 

of  desperate  claims,  application  for 6078 

sale  of 6079 

of  real  estate 6159 

notice  of,  in  German  or  Bohemian  news- 
paper.   6159rt 

of  filing  petition  for 6143 

to  obtain  service  by  publication 6143n 

to  parties  by  publication 6143n 

waiver  of 6143, 4 
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"Sotice— Continued. 

Surety's  application  for  release §6204 

to  executors,  etc.,  when  sureties  insuffi-   , 

cient 6205 

Will,  of  probate  of 5917 

of  application  to  probate  lost,  spoliated 

or  destroyed  will 5945 

to  admit  foreign  will  to  record 5939 

of  existence  of  will  deposited  with  pro- 
bate judge 5920 

publication  of,  to  admit  will  to  record 

when  record  destroyed 5952 

of  appeal  from  refusal  to  admit  will  to 

probate 5934 

Amropriaticm  of  property : 
By  private  corporation,  by  landowner  to 

compel 6448 

to  unknown  or  non-resident 6419 

By  municipal  corporation  to  property  own- 
ers  ^ 2237 

of  intention  to  appeal 2255 

publication  of,  when  property  taken  for 

public  parks 2232 

AsstgnmerU  for  creditors : 

Accounts,  of  filing  and  hearing §§6356,  6402 

Appointment  of  assignee,  etc 6346 

Arrested  debtor's  application  for  discharge.  6370 
Disallowance  of   claim  on    application  of 

assignor  or  creditor 6353 

Dividends,  of  making  and  paying 6356 

to  owners  of  unpaid  dividends 6356 

Fraudulent  conveyance,  etc.,  of  action  to 

set  aside 6344 

Sale  of  property 6350<i,  b 

how  given 6350a,  b 

Trustees'  election,  of  time  and  place 63.38 

of  appointment 6346 

Discharge  of  prisoner  : 

On  application  for 506,  7165 

when  insane  or  idiot 507,  7166 

Ditch  appeal: 

County 4463 

Township \ 4533, 7 
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Notice— CoTi^inued 

Removal  of,  appeal ?4575 

To  parties  of  meeting  of  jury 4578 

Election : 

Contest  of  justice's 672 

to  fill  vacancy 575 

Contest  of  probate  judge's,  of  appeal 2997 

Contest  for  county  seat 3016, 17 

Examiner  of  county  treasurer  :■ 

By  publication  of  report 1129 

Guardians,  etc. : 

Accounts,  of  filing  and  hearing 6402 

Filing  exceptions  to  bond 6261 

Idiot,  etc.,  appointment  of  guardian 6302 

Foreign  guaraian,  application  of,  for  settle- 
ment by  resident  guardian 6277 

Lease  of  real  estate §§  6301-3,  6 

Motion  to  review  settlement  of  guardian  of 

lunatic,  etc 6304 

how  given 6304 

Of  petition  to  pay  ward's  money  to  foreign 

guardian 6326 

Of  application  for  appointment  of  guardian 

of  drunkard 6318 

of  termination  of  guardianship,  to  be  given 

to  guardian : .  6319  ' 

Removal  of  guardian 6272, 7 

Road  of  appeals 4701 

Sale  of  land,  of  filing  petition  for 6282 

notice  of  sale 6286 

Surety 'i-  application  for  release 6273 

Inquest  of  lunacy: 

To  probate  judge  for  removal  of  patient 709 

To  relatives  of  death  of  patient 710 

Intoxicating  liquors : 

To  seller  or  owner  of  premises.    R.  S .  4358, 9 

Joint  svb-district : 
Of  filing  petition  for,  by  clerk  of  board  of 

education 3933 

Publication  of  filing  petition  and  meeting 

of  commissioners  by  probate  judge. . .  3937 
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Kotic»—  Continued. 

Jmtices  of  the  peace : 
Application  to  increase  or  diminish  number 

of  in  township }  568 

Contest  of  election 572, 5 

Marriage: 
Notice  of  to  be  given  before  solemnization..  6389 

Levee  J  construction  of: 

To  land  owners,  etc §§  4587,  4590, 4589 

Sale  of  work 4610 

Partnership : 
To  administrator,  etc.,  of  deceased  partner 

for  appointment  of  appraisers 3167 

Pike: 
Two-mile  assessment,  to  owners  of  material 

sought  to  be  taken 4854 

To  auditors  when  road  is  in  more  than  one 

county 4858 

Of  appeal  to  common  pleas 4857 

Probate  judge : 
Contest  of  election  of,  of  appeal 2997 

Proceedings  in  aid  of  execution : 
Of  order  against  judgment  debtor. .  .§§5472, 5473 

Railroad  diidi,  etc. : 

To  railroad  company  for 3343 

To  probate  judge 3343 

Sale  of  work 3344 

Restoring  lost^  etc.j  records 528a 

Eoady  abandonment  of:  • 

Of  hearing  of  petition .' 4916 

Hoax]!  appeal : 
To  appellants  and  obligors 4701 

Sale  of  property  found  on  deceased  person 1227 

Trustee : 

Accounts,  of  filing  and  hearing 6402 

Appointment  of,  of  insolvent  aebtor 6346 

Bond,  of  giving  by  testamentary 5982 

Settlement  of,  etc 6329 

Number- 
Words  importing  plural  applied  to  singular.  5913 

Kuncupatiye  will- 
How  made  and  proved 5991 
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ITuncupative  will— Confinued. 

Must  be  admitted  to  probate  within  six 

months §3992 

Expenses  and  fees  of  probate,  etc.,  by  whom 

paid 5993 

Form J,,  5991 

Appraiser's  of   decedent's   personal    prop- 
erty  §16028-6033 

Oath— See  ApFiDAvit. 

Administrator's  and  executor's ?§6046,  6175 

real  property 6157 

Appropriation  of  property,  of  jury. ......   .  6427 

Arrested  debtor's,  on  application  for  release  6364 
Commissioner  of  insolvents  may  administer.  6380 
Deputy  clerk  of  probate  court  may  admin- 
ister      533 

i>itch  appeal,  county,  of  jury 4467 

township , 4537 

Guardian,  etc.,  o;i  application  for  appoint- 
ment   r 6259 

to  accounts  of .' 6269 

to  inventory 6269 

of  appraisers  of  real  property 6284 

of  freeholders  on  report  of  lease  of  ward's 

land 6298 

Insolvent   estate,  witnesses  and   claimant 

may  be  examined  under 6233, 4 

Inspector  of  provisions 4278 

of  tobacco 4339 

Joint  sub-district,  of  commissioners  estab- 
lishing    3939 

Marriage  license,  on  procuring,  when 6390 

Pike  case,  of  appraisers  of  material 4783 

Probate  judge  may  administer 526 

Koad  appeals,  of  jury 4702 

Offlcd—  I 
Of  probate  court,  where  kept  and  how  fur- 
nished      S23 

Term  of,  of  probate  judge 1.  

Ohio. 

When  property  escheats  to.    See  Escheat. 

§§4161,4163,4180 
Ohio  Hospital  for  Epileptics- 
Admission  to 527,  
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OUo  Soldiers'  and  Sailors'  Home- 
Omission— 
Of  executor,  etc.,  to  give  notice  of  appoint- 
ment, liability -. §6127 

One-mile  assesspient  pike- 
Appeal  as  to  change  or  vacation  of 468S 

as  to  compensation  and  damages 4699 

Assessment  of  damages  for  materials  taken 

for .' 4783 

appeal  from  assessment  to  common  pleas.  4784 
Open  and  close- 
in  proceedings  to  appropriate  property  by 

municipal  corporations '.  2245 

by  private  corporations 6422 

Opening  settlements— 

Of  executor,  etc 6187 

guardian 6289 

tnistee 6332 

Order— 

Administration  of  estates : 

Account,  appeal  from  final 6407 

Appealable,  in  what  cases 6407 

Arbitrator's  award 6096 

Claims,  payment  of  falling  due  after  four 

years 6115 

bond  for 6115 

as  to  disposition  of  desperate  claims  a 

sufficient  voucher 6077 

Debts,  of  payment  of 6090 

Distribution 524 

to  enforce 6195 

of  insolvent  estate §?6285, 6244,5 

Execution  on  judgment  against  executor, 

etc 6105 

Inventory,  as  to §§  6023,  6047, 6074 

Liens,  determining  priority  of 6145 

Money  belonging  to  unknown  heirs,  invest- 
ment of 6191 

distribution  of,  arising  from  sale  of  lands. 

?§  6145, 6165 
Notice  of  hearing  of  executor's,  etc.,  claim 

against  estate 6100 
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iMLer— Continued. 
Sale  of  lands  to  pay  debts.  ^ 

§§  6136, 6145,  6148, 6154, 6162,  6165, 6166 

Will,  certified  copy  of,  in  other  county 5932 

of  foreign,  filing  and  recording ^940 

Appropriation  of  property : 

To  draw  jury 6421 

Conduct  jury  to  view  premises .<!6428 

Assignment  for  creditors : 

Continue  assignor's  business 6350^ 

Fraudulent  transfer,  to  prohibit 6349 

Payment  of  dividends 6356 

Sale  of  property 6350a 

To  put  trustee  in  possession,  etc 6340 

JHtch,  appeal : 

Countv.  to  draw  jury 4465 

conduct  jury  to  premises 4467 

Township,  to  draw  jury 4537 

conduct  jury  to  premises 4538 

■Drift,  removal  of,  appeal  : 

To  draw  jury 4577 

Conduct  jury  to  premises 4580 

Cfuardians,  etc, : 
Drunkard,  terminating  guardianship  of . . . .  6319 

Duties  of,  to  enforce 6276 

Guardian  must  obey  all,  etc 6269 

Lease  of  real  estate H  6299, 6312 

S^le  of  real  estate 6286, 6306 

Industrial  Home: 

To  parents  to  appear  before  court 769 

To  send  girl  to 770 

Inquest  of  lunacy : 

To  confine  insane  persons 708 

to  discharge 709 

Money     : 
Payment  of,  how  enforced 644    I 

Municipal  officer : 
In  proceedings  against,  to  draw  jury 1733 

I^aymerU : 

By  executor  of  decedent's  debts 6090 

Of  money  arising  from  sale  of  land 6165 

By  assignee  of  insolvent  debtor 6355 
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OTder— Continued. 
Punishmerd  : 

For  refusal  to  obey §541,2 

Eoad  appeal : 
County,  to  conduct  jury  to  view  premises. .  4703 

State,  to  draw  jury 4628 

conduct  jury  to  view  premises 4703 

Orphan  asylum- 
Vagrant  or  incorrigible  children  may  be  sent 

to §§  3140a,  R.S.  7154 

Outlets- 
Appeals  in  proceedings  to  open  and  widen, 

of  ditches §a  4506n,  4542» 

Papers- 
Filing,  must  be  docketed 528 

Must  be  filed  in  court  in  proceedings  as  to 

arrested  debtor 6371 

Surrender  of  to  trustee  of  insolvent  debtor 

enforced 6340 

Pardon- 
Duties  of  probate  judge  on  violation  of  con-' 

ditional. . . . ; 532, 

Parents- 
Adoption  of  children  by H  3137-3140 

Birth,  when  to  make  report  of  to  probate 

court 6396 

Consent  of,  necessary  for  marriage  of  child, 

when 6384 

Custody  of  ward,  when  to  have 6264 

Damages  to,  for  death  by  wrongful  act 6134,5 

Inherit  property,  when 4159, 4174 

Marriage  of,  effect  on  children 4175 

of  dissolution  of  marriage 4175 

May  appoint  guardian  by  will * 6266 

Service  on,  when  child  under  fourteen.  Code 

of  Civil  Procedure 5047 

When  entitled  to  administration  of  estate. .  6005 
Park,  public- 
Condemnation  of  property  for 2232 

though  lying  without  corporation 2232 

Notice  of  proposition  to  appropriate,  etc. . .  2232 
Parties  to  actions^ 
Administrator,  to  action  on  bond  of 6215 
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PartieB  to  actions— Continued. 
Appropriation  of  property  by  private  corpo- 
ration  §6423 

of  unfinished  railroad  bed 6445 

Assignee's  action,  creditors  not  necessary..  6335rt 

Claim  of  executor,  etc.,  against  estate 6100 

rejected  by  executor,  etc.,  at  instance  of 

heir  or  creditor 609& 

may  be  contested  though  previously  al- 
lowed   6216 

Complete  real  contracts 580O 

Distribution,  in  action  to  enforce  order  of. .  6198 
Fraudulent  conveyance,  to   set   aside    by 

creditors  of  insolvent  debtor 6344 

in  actioh  for  .sale  of  land  by  executor, 

etc 6142 

Lease  of  ward's  land  by  guardian 6298 

of  idiot,  etc 6310 

Proceedings  by  creditors  against  heirs,  etc., 

after  settlement  of  estate 6222 

Revivor  of  action  by  guardian  of  idiot,  etc.  6305 

Sale  of  real  estate  by  executor,  etc 6142 

when  fraudulent  conveyance  is  sought  to 

be  set  aside *. 6142 

how  summoned 6143 

waiver  of  service  and  consent  to  sale. .  6143 

court  may  adjust  all  liens,  etc 6145 

of  equitable  interest  of  deceased  in  land.  6166 

of  ward's  land  by  guardian 6282 

of  idiot,  etc.. 6306 

of  insolvent  debtor's  land 6350 

of  insolvent  debtor's  land  to  adjust  liens.  6351 
Testimony  of,  when  adverse  party  is  execu- 
tor, etc C.  C.  P.  5242 

Partition- 
Proceedings  in C.  C  P.  ??  6754-5778 

When  proceedings  for  are  commenced,  and 
a  deficiency  of  assets  found,  executor, 
etc.,   to    procure    certificate   thereof 

from  probate  court 6173 

court  to  order  so  much  of  proceeds  to  be 

paid  over  to  executor,  etc 6174 
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TBXtition— Continued.      . 

executor,  etc.,  may  sell  land  to  pay  debts, 
when  same  has  been  sold  on  partition.?  6174 
Partners- 
Administration  of  estate  of  non-resident, 

doing  business  in  this  state 6013 

assets,  how  disposed  of 6013 

Assignment  for  creditors  by,  eflfect 6335n 

Surviving,  duties  and  rights  of 3167 

notice  to  administrator  of  deceased,  for 

appointment  of  appraisers 3167 

inventory  to  be  delivered  to   surviving 

partner  and  filed 3167 

when  executor,  etc.,  to  have  appraisement 

made 3168 

when  executor  appointed  in  county  other 
than  that  in  which  partnership  ex- 
isted   3168 

when  survivor  may  purchase  partnership 

property,  and  on  what  terms 3169 

receiver  to  wind  up  partnership  if  sur- 
viving  partner   does   not   purchase 

property 3169 

interest  of  deceased  partner  disposed  in 
accordance  with  articles  of  co-partner- 
ship or  provisions  of  will 3169 

how  partnership  real  estate  to  be  con- 
veyed   3170 

Testimony  in  action  by  or  against .  .C.  C.  P.  5242 
Penalty- 


Guardian,  against  failing  to  file  inventory.  6269 

to  list  or  pay  taxes R.  S.  2848 

Insolvent,  discharged  for  unlawful  arrest. . .  6379 


Officer  or  person  violating  law  as  to  exami- 
nation of  county  treasury 1129 

refusing  to   serve  process  or   pay  over 

money 541, 1 

Probate  judge  or  clerk  practicing  law 534 

Probate  judge  improperly  issuing  marriage 

license 6390 

Justice,  minister  or  clerk,  etc.,  failing  to 
transmit  marriage  certificate  to  pro- 
bate judge 6391 
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FenaXty— Continued, 

Justice  or  minister  for  illegally  solemnizing 

marriage §6392 

Unauthorized  person  solemnizing  marriage.  6392 

how  and  in  what  court  recovered 6394 

Physicians,  clergymen,  sextons,  midwives, 
etc.,  failing  to    register  and   report 

births  and  deaths 6396 

how  recovered  and  to  whom  paid 6396 

Bank,  etc.,  violating  law  as  to  unclaimed 

deposits 7650-7 

recovery  and  disposition  of 7650-8 

who  may  sue  for,  etc 7650-9 

PenBion  cases- 
Duty  of  probate  judge  in 548 

Permanent  leasehold  estate- 
Descends  same  as  fee  simple 4181 

Personal  property- 
Administration  on,  not  necessary  if   less 

than  twenty  dollars 6018 

Distribution  of.    See  Descent  and  Distri- 
bution  §4163  et  seq, 

how  order  of  enforced 6195  et  aeq. 

Found  on  body  of  unknown  decedent,  how 

disposed  of 1227 

Inventory  of,  of  decedent ?6023  et  seq. 

form 6046n 

of  insolvent  debtor 6347 

of  ward 6269 

Legatee  takes  subject  to  charge  on, 5955 

Proceeds  of  land  directed  by  will  to  be  sold 

treated  as 6165n 

Sale  of,  of  decedent §6074  et  spq. 

forms §§6076n,  6086n 

private  sale.  6076 

liability  of  executor,  etc.,  for  not  selling. .  6182 

what  not  to  be  sold 6074 

specifically  bequeathed  exempt  from,  un- 
less required  for  payment  of  debts. 

§§5974,5,  6068 

of  insolvent  debtor 6350 

of  ward 6280 
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Personal  property— Confonttctf. 

Widow  and  children  entitled  to  what,  ex- 
empt from  administration §6038, 9 

allowance  for  one  year's  support 6040, 2 

Will  to  be  probated  before  title  passes 5942 

subsequently  acquired,  passes 5969 

Terson  interested- 
Account,  may  file  exceptions  to 6187 

Bond  may  be  required  by  from  executor, 

etc.)  though  will  dispenses  with  giving.  5996 
to  use  of  on  appeal  of  executor's,  etc., 

claim  against  estate 6101 

new  bond  may  be  required  by  of  sureties.  6205 
Claim  due  after "^four  years  may  be  disputed 

by 6115 

may  give  bond  to  creditor  for  payment  of.  6115 

action  on  such  bond g§  6117,  6118 

'     must  be  notified  of  trial  of  executor's,  etc., 

claim  against  estate 6100 

may  appeal  from  decision  of  court  in 

such  case 6101 

Distribution,  may  sue  executor,  etc.,  to  com- 
pel   6195 

parties  to  action  to  enforce 6198 

Guardian's  settlement,  may  open  up,  etc . . .  6304 

Inventory,  may  file  exceptions  to 6024 

^ay  complain  against  persons  concealing 

assets,  etc 6053    ■ 

May  bring  action  asking  direction  of  court 

respecting  estate,  etc 6202 

May  sue  on  administration  bond 6212 

Mortgaged  premises  held  in  trust  for,  when.  6071 

Parties  in  action  for  sale  of  land 6142 

to  enforce  distribution 6198 

Sale  of  personal  propertj^  may  be  had  on  ap- 
plication of,  notwithstanding  will .  . .  6074 
may  give  bond  to  pay  debta  and  prevent 

sale  of  real  estate 6146 

Will,  to  be  notified  of  deposit  of 5920 

may  enforce  production  of 5921 

appeal  from  refusal  to  probate 5934 

application  to  probate  foreign  will 5939 

notice  of  application 5939 
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Person  interested— Continued. 

right  to  contest  supplied  record  of  will. .  .§5952 

When  probate  judge  is,  effect 535 

Petition— 

Adoption  of  children 3137 

Administration  after  twenty  years 6014 

Appeal  of  claim  disallowed  oy  commissioner 

of  insolvent  estate 6231 

Appropriation  of  property  by  private  corpo- 
rations   6416 

by  land  owner  to  compel 6448 

by  municipal  corporations 2236 

Distributee,  m  action  on  administrat'n  bond.  621  In 

Distribution,  to  enforce  order  of 6195 

Improvement  of  real  estate  of  imbecile,  etc.  6313-1 

Injury  by  wrongful  death 6135 

Insolvent  debtor,  for  discharge 6372 

Joint  subdistrict 3932 

for  additional  subdistrict ^ 3946 

Lease  of  ward's  land  by  guardian 6297 

.  of  idiot,  lunatic,  etc 6310 

for  petroleum  oil  or  natural  gas  purposes.  6301-L 

for  mining  purposes 6301-^ 

Levee,  construction  of 4586 

Mortgage,  real  estate  of  ward  by  guardian . .  6301a 

Koad,  abandonment  of 4915 

Sale  of  land  by  executor,  etc , 6141 

of  equitable  interest  of  deceased  in  land.  6166 

by  guardian  of  minor 6281 

of  lunatic 6306 

by  assignee  of  insolvent  debtor 6351 

by  trustee  of  non-resident 6323 

Petition  in  error- 
Filing  in  supreme  court  with  leave.  C.  C.  P.  6710 
Beview  of  proceedings  to  appropriate  prop- 
erty by 2252 

Physician- 
Certificate  of,  for  admission  of  patient  to  in- 
sane asylum 704 

to  Longview  asylum 740 

probate  judge  to  transmit  copy  of  to  su- 
perintendent       705 

for  discharge  of  patient. 70S 
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PliyslClail—  Continued. 
Affidavit  of,  when  discharged   patient  be- 
comes again  insane §712 

Probate  judge  may  employ,  to  attend  insane 

patient  in  county  infirmary 707,  8092-4 

to  report  condition  of  patient  to  judge . 707,  8092-6 

fees  of 707 

To  keep  registry  of  births  and  deaths  in  cer- 
tain counties ; 6396 

and  report  same  to  probate  judge,  when . .  6396 

penmty  for  neglecting  duty 6396 

Pictures— 

What  widow  and  children  entitled  to 6038 

Plkes- 

One-mile  assessment  pike 4783, 4 

Two-mile  assessment  pike 4834-4859 

Turnpike 4761 

Plans- 
Probate  judge  to  approve  of,  of  court-house, 

jail,  etc ' 535,  

Plea— 

In  criminal  cases 6460 

Pleadings— See  Petition. 

Appropriation  of  property 6414n 

Not  necessary  on  appeal  of  executor's,  etc., 

claim  against  estate 6101 

Rule  days  for.    Code  of  Civil  Procedure 5097 

Posthumous  child- 
Inherits  when 4179 

Birth  of,  revokes  will,  unless,  etc 5959 

Preferred  claims— 

Against  estate  of  decedent 6090, 1 

of  insolvent  debtor 6355 

Preferred  creditors- 
Assignments  inure  to  equal  benefit  of  all. .  6343 
Premises- 
View  of  by  jury.    See  Jury 

Presentation  of  dalms— 

'^  Against  estate  of  decedent 6092, 7 

when  insolvent §§6226,  6239 

Of  insolvent  debtor 6352 

Price— 
For  which   property   of    insolvent  debtor 

may  be  sold 6350c 
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Trice— Continued.  • 

of  real  estate  without  state §  6350c 

Real  estate  of  ward 6286 

of  decedent 6160, 1 

personal  property.. 6076 

Priority— 

Of  liens  on  real  estate  of  decedent,  how  ad- 
justed  6145 

of  insolvent  debtor : . . .  .?§6335n,  6351 

Of  payment  of  claims  against  decedent's 

estate 6090, 1 

insolvent  debtor  s  estate 6355 

Prisoner- 
Application  to  probate  judge  for  discharge.  7165 

Bail,  proceedings  when  held  to 7167 

Insane  or  idiot,  proceedings  when 7166 

treatment  of  insane  prisoners 7430 

Recognizance,  proceedings  to  discharge  on.  7169 

deposit  of  and  discharge 7170 

Security,  duty  of  court  on.  failure  to  give.. .  7168 
Private  property- 
Condemnation  of,  for  public  purposes  by 

municipal  corporation .§2232  et  seq^ 

by  private  corporation. 6414  et  seq^ 

Disposition  of,  found  on  body  of  dead  per- 
son   1227 

Private  sale— 

Of  insolvent  debtor's  property 6350c 

ward's  real  estate 6286 

decedent's  real  estate 6161 

personal  property 6076 

forms §§6076n,  6086n 

Affidavit  before  confirmation  of 6412 

Probate- 
Admission  of  will  to,  how  and  when. 

§§5917,5925,5929,  5950 
not  admitted  to  probate  without  notice  to 

widow  and  next  of  kin 5917 

Api)eal  to  common  pleas,  if  probate  of  will 

refused 5934 

Enforcement  of  production  of  will,  for. 

?|§5921,  5924 
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Probate—  Contintied. 

Foreign  will  admitted  to  record,  how.  §§5937, 5938 
Jurisdiction  of  probate  of  wills,  in  probate 

court 524 

in  common  pleas  court 524 

Lost,  spoliated,  etc.,  will,  probate  of  .§?5944,  5952 

Nuncupative  will,  probate  ot 5992 

Testimony  as  to §§5926-5928 

Will,  probate  of,  lost  or  spoliated §§5944-5952 

necessary  to  its  validity 5942 

nuncupative  will 5992 

record,  when  and  how  made 5930 

Probate  court  and  judge- 
Accounts,  to  publish  notice  of  filing 6402 

may  examine  accountant  under  oath 6403 

may  reduce  such  examination  to  writing.  6403 
and  require  accountant  to  subscribe  same.  6403 

Acknowledgments,  mav  take 526 

Adoption  of  child.  . . .'. §§ 3137-3140 

Administration  of  estates.    See  Infra, 

Advertisements  of  notices 6406» 

Appeals.    See  Infra 6407 

Appropriation  of  property.    See  Infra, 
Arrest,  may  hear  application  to  vacate  order 

of C.C.P.  5517 

Assessors  to  canvass   election   of    district. 

R.  S.  2786 

Assignment  for  creditors.    See  Infra, 
Asylum,  duties  in  reference  to  admission. 

§§702-749 
Bail,  for  appearance  in  commdn  pleas,  when 

to  take 771 

may  hear  applications  to  reduce . .  C.  C.  P.  5517 
Bank  deposits  unclaimed,  duties  of  judge  as 

to   509,  §7650-1-9 

Births  and  deaths,  record  of  to  keep,  etc. 

Board  of  equalization,  to  summon  persons 

before §§  2804,  2805 

Bond  of 529 

deposited  where 529 

may  approve  of  certain §§  1269,  3685 

to  be  filed  in  office  of 6401 
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Probate  court  and  ]u^t— Continued. 

Books  kept  by §?523,  528, 1340,  5930,  76-50-3 

to  have  control  and  custody  of 5p3 

Boys'  Industrial  School,  commitments  to. . .     752 

Child,  separation  of  from  pauper  mother. 535, 

Children  8  Home,  commitments  to.    R.  S. 

§22181,7913-52 

Can  not  hold  any  other  office 1, 

Can  not  practice  law,  etc 534 

Commission  from  Governor  to  receive.  532,  

Common  pleas,  to  act  for,  when 535 

Constables,  appointed  by,  in  certain  cities.     540n 

Contempt,  power  to  punish 538 

proceedings  for 543 

discharge  of  witness  illegally  imprisoned 

for C.  C.  P.  5255 

Convict,  insane  at  expiration  of  sentence, 

duties 7430 

Costs.    See  Costs 

unclaimed,  to  make  list,  etc 1339 

County  auditor,  examination  of  complaint 

against 1031 

County  commissioners,  judge's  duty  as  to 

filling  vacancy. 842 

bond,  approved  by 844 

shall  approve  per  diem  expenses 897 

County  seat,  probate  court  to  be  held  at. . .     523 
Court  of  insolvency,  power  and  duties  of  OBT 
County  treasury,  appointment  of  examiners 

of 1129 

cash  account  of  moneys  put  into,  must 

keep 1340 

duty  as  to  examination  of §§  1129,  1721 

night  watchman  for,  certificate  as  to 

Criminal   procedure.     See  Criminal   Pro- 

CEDTJRE §0454  et  seq.. 

Dead  body,  duty  as  to  property  found  on. . .  1227 

Deaths,  record  of  to  keep,  etc §6395  et  seq. 

Depositions,  may  take §526,  C.  C.  P.  5269 

may  be  used  in  evidence  in 6404 

Deputy  clerk,  powers,  etc 533 

can  not  practice  law 534 
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Probate  court  ana  ^udgt— Continued. 

probate  judge  may  perform  duties  of ?  533 

Ditch  apf)eal,  county,  duty  on 4463 

township 4533 

Dockets  kept  by 528 

Dower,  assignment  of  approved  by.    Code 

Civil  Procedure 5707 

Drafts  of  soldiers,  duties 3092 

Drift,  removal  of,  appeal  to 4575 

Election  of  judge 1,  -^ 

Election  of  real  estate  assessors,  duties  as  to.  2786 

contest  of,  of  probate  judge 2997 

of  justice  of  the  peace,  duties  as  to 572 

ror  county  seat 3016 

tirpe  of,  of  probate  judge 534, 

Entries,  etc.,    omitted  by   predecessor    to 

V  make 530 

fees  for.. 531,2 

proceedings  against  judge  in  default 532 

services  tnerefor,  to   make  sworn  state- 
ment of 532 

Error  from  to  common  pleas.    C.  C,  P 6708 

to  supreme  court.    C.  C.  P 6710 

transcript  to  furnish  on  tender  of  fees.   C. 

C.P 6717 

Execution  from y    54i 

proceedings  in  aid  of §§  5472-5488 

Execution  of  judgment  of,  stay  of.  C.  0.  P.  6718 

Fee  bill  and  report  of  fees 545 

fees  oi    See  Fees ^546 

Fugitives  from  justice,  arrest  of,  by,  etc 7156-8 

Girls*  Industrial  Home,  may  commit  to 769 

Guagers  appointed  by ?§  4277-4278 

Guardian  ad  litem  may  be  appointed  by 6269n. 

Guardians,  duties  as  to 6254 

See  Guardians,  Infra. 
Habeas  corpus,  may  grant  writ  of.    C.  C.  P.  5727 
Hamilton  county,  report  of  court  to  county 

commissioners  in 1342 

Hein  at  law,  how  designated 4182 

Home  of  the  Friendless,  commitment  of  girl 

^  to 8071 

Ineligible  to  certain  other  offices 1, 

*» 
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Probate  court  and  Judge— Cow^inwcd. 

Infants,  may  be  taken  from  parents,  when.? 3140a 

Infirmary,  may  send  insane  person  to 707 

Injunctions,  when  may  grant.    C.  C.  P  . . . .  5573 

Inquest  of  lunacy,  duties  as  to §§702-749 

Insane  asylum,  notice  to  probate  court  of 
quota  of  patients  each  county  enti- 
tled to 702n 

Insane  persons,  duty  as  to 8092-4 

Insolvency,  court  of. 536, 

Insolvent  estates.  See  Assignment  for 
Creditors,  infra,  -^ 

Inspectors,  appointed  by.    See  Inspectors.  4277 

tobacco  inspector  qualified  by . . , 4334 

fees  for,  etc 4337 

of  corporate  elections,  appointed  by,when.3245a(2) 
Insurance  company,  bonds  of  approved  by.  3685 

Interested,  duty,  when §§  535,  6440 

Interpreter  of 634, 

Investment  of  trust  funds,  to  direct 6413 

Joint  sub-district,  when  petition  for  may 

be  filed  with 3934 

Judgment  in,^  how  vacated,  etc.    C.  C.  P. 

§§5354-5365 
Judgment  debtor,  order  by  for  examination 

of §§  5472-5474 

Jurisdiction,  concurrent 525 

exclusive 524 

acquired  by,  excludefs  other  probate  courts.    527 

in  habeas  corpus.    C.  C.  P 5727 

Justices,  duty  in  contest  of  election  of  .§§572-575 
Justices  of  peace  in  township,  may  change 

number  of 668 

Law,  not  to  practice 534 

Levee,  construction  of,  duties  as  to 4585 

Longview  Asylum,  appoints  one  director..     723 

neglect  of  duty  as  to 749     i 

Lost  or  destroyed  records,  to  make  rules  as 
to  testimony  and  appoint  commis- 
sioner       528& 

salary  and  term  of  office  of  commissioner.     5286 

cost  of  restoring 528c 

restored,  how 528a 
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Probate  conrt  and  ]uAge~Contimted. 

Marriage  licenses  and  licenses  to   solem- 
nize marriage,  to  issue J6386,9 

Military  arms,  etc.,  bond  for  safe  keeping  to 

be  approved  by 3074 

to  approve  bond  of  treasurer  of  military 

organization 3105 

Misdemeanors,  jurisdiction  as  to 6454,  et  seq. 

Municipal  officers,  proceedings  on  complaint 

against §1 1732-1735 

New  sub-district,  petition  for . .- 3948 

New  trial.    See  New  Trial. 

Non-residents,  appointment  of  trustees  of, 

etc : 6S20,et8eq, 

Notice  of  filing  accounts,  to  publish.    See 

Notice 6402 

how  to  give  notice  not  otherwise  provided.  6406 

Oaths,  may  administer 526 

Office,  where  kept,  how  furnished 523 

Omitted  entries  and  records,  how  supplied.    530,2 

fees  for,  how  paid 531 

proceedings  against  judge  on  default 532 

One-mile  assessment  pike,  appointment  of 
appraisers   of  damages  for  material 

taken  for 478S 

appeal  from  assessment 4784 

Pardon,  duties  of  judge  on  violation  of  con- 
ditional   532, 

Partnership  assets,  on  death  of   partner. 

§§3167-3170 

Pension  or  bounty  cases,  no  costs  in 548 

Pike  cases,  duties  of  in §§4783,  4,  4834,  4855-9 

Plans,  etc.,  of  court-house  or  jail  to  be  ap- 
proved by 535,  

Powers,  same  as  common  pleas 537 

Prisoner  in   jail,  application    for  his  dis- 
charge   7165,  €t  seq. 

Proceedings  in  aid  of  execution,  jurisdic- 
tion   5472,  et  ieq. 

Process,  etc.,  to  issue 539 

Prosecuting  attorney's  bond   may   be  ap- 
proved by 1269 

Public  buildings,  to  approve  plans,  etc.,  535,  
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Probate  court  and  Judge— CbntiniMxi. 

Questions  of  fact,  may  determine 2  6400 

or  may  order  tried  by  jury 6400 

or  referred 6400 

Railroad  drain,  duty  as  to : 3343 

Receiver  may  be  appointed  by,  when.   Code 

Civil  Procedure. . .' 5587 

Records  kept  by — see  Record 528 

duties  as  to  lost  or  destroyed  records 5286 

omitted,  how  supplied 530 

fees  therefor,  paid  how 531 

proceedings  against  judge  in  default 532 

judge  to  make  sworn  statement  of  serv- 
ices therefor 532 

Reference  of  cause  by,  when 526» 

Report  of  fees  to  county  commissioners  in 

Hamilton  countv 1342 

Road  appeals— see  Appeal  .  4627, 4688, 4697, 9, 4859n 

abandonment  of  roads 4914 

Rooms  for,  etc 523 

Rules  of  practice,  to  make  and  submit  to 

supreme  court 536 

of  common  pleas  to  govern  when  applica- 
ble     537 

Salary  of,  of  Hamilton  and  Cuvahoga  coun- 
ties  535,  §§1345,  8036-248  R.  S. 

School  examiners  appointed  by 4069 

site  for,  plat  to  be  filed   with   probate 

judge 3990 

Seal  of 636, 

Sheriffs,  etc.,  to  attend 540 

liabilitv  for  neglect 541 

fees  . . .' 1234 

Statistics  of  births  and  deaths,  record  of,  to 

keep 6395     ' 

Stay  of  execution  of  judgment  of.    C.  0.  P.  6718 

Stenographer,  to  appoint 475a,  476  R.  S. 

Subpoena  for  witnesses  issued  by.    C.  C.  P.  5246 

Sureties  of,  application  for  discharge 5837 

Tax,  collateral  inheritance,  duty  as  to.  .522,  — 

Tax,  direct  inheritance,  duty  as  to 517,  * 

Tax  matters,  powers  and  duties  when  bank 

fails  to  make  return 2769 
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Probate  conrt  and  yaiAgt— Continued. 

on  refusal  to  appear  and  answer  before 

board  of  equalization J§  2804, 2805 

before  auditor 2783 

Telegraph  lines,  duty  as  to 3459  et  seq. 

Terms.    C.  C.  P 5365 

Terms  of  court  in  criminal  jurisdiction. . . .  6468* 

Tobacco  inspector  to  qualify 4334 

warehouseman's  bond  required  by 4336 

to  be  filed  in 4336 

,    Toll  road  voted  to  be  purchased  by  county, 
^  duty  as  to  appointment  of  appraisers. 

R.  S 3499 

Transcript  on  appeal — see  Transcript 6409 

on  error.    C.  C.  P 6717 

Treasury,    appointment    of    examiners   of 

county  by 1129 

Trust  funds,  to  direct  investment  of 6413 

Trustees,  duties  as  to — see  Trustees  . .  .6320-6334 

Two-mile  assessment  pike,  appeal  to 4834 

appointment  of   appraisers   of    material 

taken  for 4655 

appeal  when  pike  in  more  than  one 

county 4859 

Unknown  depositors  and  deposits,  duties  as 

to 609,  7650-1 

Unknown  and  non-resident  parties,  funds  of.  6327-1 
U.S.  survey,  to  ascertain  damages  caused  by.  1198 
Vacation  or  modification  of  judgment  by. 

C.C.P 5365 

Vacation  or  modification  of  judgment  of. 

C.  C.  P 6708 

Wills,  duties  as  to— see  Wills. 

Witness  illegally  imprisoned  may  be  dis» 

charged  by.    C.C.P 5255 

Administration  of  estates : 

see  Administration  of  Estates. 

Accounts,  may  require  filing  of 6178 

to  be  filed  in 6183 

may  allow  on  oath  of  one  of  two  or  more 

executors,  etc 6176 

may  refer  to  commissioner 6186 

may  open,  when 6187 
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Probate  conrt  asiA  iuAge-- Continued, 

may  examine  executor,  etc.,  under  oath 

as  to 26403 

may  give  further  time  to  file  exceptions  to.  6402 
notice  of  filing  and  hearing  to  be  given  by.  6402 
Administrator  de  bonis  non,  may  appoint . . .  6018 
Appraisement  of  land,  may  order,  included 

in  inventory  of  personalty 6025 

Assets,  may  extend  time  for  collecting 6063-6 

proceedings  against  persons  suspected^of 

concealing,  etc 6053-9 

judgment  a  lien  on  real  estate 6057 

Bond  of  executor  or  administrator,  to  re- 
quire  §§  5996,  6006 

may  authorize  suit  on  621 2 

may  require   executor,   etc.,   to  execute 

bond  of  indemnity  to  surety,  when . .  6208 
Claim  of  executor  against  estate  presented 

for  allowance 6100 

notice  required  to  be  given 6100 

requisition  to  reject  claim  against  estate, 

when  filed  in 6098 

notice  to  be  issued  on 6098 

not  due  in  four  years,  may  order  execu- 
tor, etc.,  to  retain  funcfe  to  pay 6115 

or  bond  to  be  taken  for 6115 

decision  of  court  not  conclusive  against 

executor,  etc 6116 

Compensation  of  executor,  etc.,  to  allow. . .  6188 
Compounding  of  debts  due  estate,  may  ap- 
prove of 6073 

Damages  for  wrongful  death,  to  apportion 

funds  bn  settlement  of 1 6135 

for  public  improvements,  assessment  of. 

K.  S.  .*. 2317,  et  seq. 

Desperate  claims,  application    for  disposi- 
tion of,  made  to 6077 

proceedings  on •. .  6078, 9 

Distribution,  petition  to  enforce,  filed  in. . .  6195 
to  issue  citation  against  executor,  etc. . . .  6195 

service  on  non-resident 6196 

hearing  and  judgment 6197 

all  necessary  parties  brought  in 6198 
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Probata  court  and  iuAge— Continued. 

may  send  case  to  common  pleas J  6199 

Foreign  executors,  etc.,  power  of  court  over.  6130 
Insolvent  estate,  to  appoint  commissioners.  6224 

or  allow  executor,  etc.,  to  act  as 6236 

report  of  commissioners  to  be  made  to.  . .  6226 
to  make  provision  for  contingent  debts  of 

estate 6227 

»        appeal    from,    if    commissioners    reject 

claim 6230, 1 

order  of  distribution  made  by  on  return 

of  list  of  debts 6244 

may  compel  rendition  of  account 6252 

to  fix  compensation  of  commissioners. . . .  6253 
Inventory  of  personal  property  to  be  re- 
turned to 6023 

proceedings  on  exceptions  to 6024 

Investment  of  moneys  belonging  to  heirs, 

etc.,  unclaimed.   iSee  Investment.  . . .  6191 
may  order  payment  of  invested  funds .  . .  6192 

responsible  for  safe  keeping  of 6193 

Legatee  may  be  requirea  by  to  give  bond 

before  distribution 6128 

Letters  testamentary  to  grant,  when  and 

how 5994,5 

of   administration,    when    executor    re- 
nounces   6000 

on  death  of  executor 6003 

in  what  order 6005 

Notice  of  appointment  of   executor,  etc., 

how  evidence  of,  perfected  in 6089 

Removal  of  executor,  etc.,  by 6017 

Resignation  of  executor,  etc.,  may  receive.,  6015 

Sale  bill  to  be  returned  to. 6087 

Sale  of  lands,  jurisdiction  as  to 6137 

proceedings  for ?§6137-6142  . 

may  determine  equities  and  priorities. . . .  6145 

sale,  how  ordered 6147 

order  to  contain,  what 6148 

to  appoint  appraisers ...  6155-6 

to  order  assignment  of  dower 6155 

may  set  aside  appraisement 6160 

may  fix  amount  for  which  to  be  sold 6160 
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and  manner  and  place  of  sale §6160 

may  order  deed 6162 

and  secure  dower  when  specially  assigned.  6164 
Sale  of  personal  property  though  will  directs 

otherwise 6074 

may  order  same  sold  at  private  sale ....  6076 
Surety  may  apply  to  for  release  from  bond.  6204 
Vouchers, 'may  allow  what  expenditures, 

without 6184 

When  probate  judge  is  interested,  etc.,  ef- 
fect     535 

Appeals  to.     See  Appeal. 

Accounts,  settlement  of,  of  executor,  guard- 
ian, etc 6407 

Administration  of  estates 6407 

Completion  of  real  contracts 6407 

Ditch,  county 4463 

township 4533 

Drift,  removal  of 4575 

Guardians  and  trustees 6407 

Insolvent  estates 6407 

Roads,  state  and  county,  etc 4688 

state 4627 

township 4697 

for  damages .§?4627,  4699 

Sale  of  real  estate  by  executors,  etc 6407 

Two-mile  assessment  pike §§  4834,  4859 

Widow,  allowance  to  6407 

Appropriation  of  property  by  private  corpora- 
tions: 

Abandonment  of  property,  duty  on 6434 

Costs,  may  apportion 6452 

Fees  of,  in  proceedings  for 6451 

New  trial,  may  grant 6436 

Petition  to  be  filed  in 6416 

to  issue  summons  on 6418 

proceedings  on,  how  conducted. . .  .§§6419-6432 
Proceedings  in  to  condemn  road-bed  of  un- 
finished railroad §§  6445-6447 

To  appoint  attorney  for  absent,  etc.,  parties.  6441 
When  interested,  what  proceedings  had. . . .  6440 
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Probate  court  and  judge — Continned. 
Appropriatwn  of  property  by  municipal  corpora- 

tkms §2232,  e«  seq. 

Assignment  for  creditors: 

Accounts,  to  examine 6356 

to  publish  notice  of  filing  and  hearing. . .  6356 

Assignee  to  appear  before 6335 

Bond  of  assignee,  to  be  a|)proved  by 6335 

new  bond  may  be  required 6339 

of  trustee 6340 

Claims,  to  order  disallowance  of. 6353 

Compensation  of,  assignee,  etc.,  to  fix 6357. 

Deed  of  assignment  to  be  filed  in 6335 

Dividends,  to  declare 6356 

Examination  of  assignor  or  assignee,  may 

require 6349 

Fees  allowed  to 6358 

Former  assignment,  proceedings  by  in  case 

of 6345 

Fraud,  to  make  and  enforce  orders  to  pre- 
vent    6349 

Fraudulent  assignment,  etc.,  proceedings, 

when  set  aside ., 6344 

Homestead,  may  order  set  oflf . 6348 

Incumbrances  on  real  estate,  to  ordeY  pay- 
ment of 6351 

Removal  of  assignee,  if  no  bond  given 6336 

Report  of  assignee  to  be  filed  in 6352 

report  and  settlement  to  be  made  to. . . .  6356 

Resignation  of  assignee,  may  accept 6337 

Sale  of  property,  to  fix  terms  of 6350c 

Trustee,  to  appoint,  w^hen 6337 

creditors  may  petition  for  election  of ... .  6338 

to  give  notice  of  meeting  for. 6338 

to  appoint  person  elected 6338 

for  property  fraudulently  conveyed. . . .  6344 
Assignments  to  avoid  arrest : 

Certificate  granted  by,  effect * 6379 

Commissioner  of  insolvents  to  be  appointed.  6359 

to  make  returns  to 6371 

May  require  applicant  to  give  bond 6.366 

Petition  of  applicant  to  be  filed  in 6372 

Proceedings  if  no  creditor  appear 9372 
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Probate  judge  and  court— Conttnued. 

if  creditors  resist §6373 

final  hearing 6376 

costs,  how  awarded 6377 

Guardians : 

Appointment  of 6254 

Bond  of,  to  approve §?6259,  6260 

exceptions  to 6261 

Lease  of  lands,  may  order 6296 

application  for 6297 

proceedings 6298, 9 

Removal  of  guardian  by §6272, 6-8 

Resident  guardian  m&y  be  required  to  settle.  6276-8 

and  give  wav  to  foreign  guardian 6277 

Resignation  of  guardian,  may  accept 6274 

Sale  of  land,  to  require  service  of  notice  of 

petition  for .: , . . .    6282 

to  appoint  appraisers 6283 

to  require  bond  before  sale 6285 

to  issue  order  of  sale  for 6286 

to  confirm  sale  and  order  deed 6287 

Statement  required  of  applicant 6259 

Sureties  released  on  bond  of  guardian  by. .  6273 
Cruardian  of  drunkards : 

Appointment  of,  by 6317 

To  terminate  guardianship,  when 6319 

Guardian  of  lunatics : 

Appointed  how 6302 

Improvement  of    real    estate,  proceedings 

for §6316-1-4 

Lease  of  lands  of,  how  authorized .§6308-12 

Sale  of  lands  of,  how  authorized.  6306 

proceedings  to  authorize  foreign  guardian 

to  sell  lands,  etc 6315 

To  terminate  guardianship,  when 6316 

Wife  may  be  appointed,  when. . .  .* 6303 

Marriage  licenses : 

To  be  issued  by,  how  and  to  whom 6386 

record  of,  how  made 6387 

To  issue  from  what  county 6389 

fee  may  be  charged  for 6390 

oath,  to  be  administered  by 6390 
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Probate  Judge  and  covrt— Continued. 

penalty  for  wrongfully  issuing §6390 

certificate  to  be  returned  to 6391 

Statistics  of  births  and  deaths : 

Record  of,  to  be  kept  by 6395 

Report  of,  to  be  made  to,  when  and  by 

whom \  6396 

To  furnish  blanks  for 6397 

To  transmit  abstract  to  Secretary  of  State. .  -6398 
Trustees  of  non-residentSy  lunatics^  etc, : 
See  Trustees. 
Accounts  to  be  rendered  to  probate  court, 

when 6328 

Appointment  of 6320 

Bond,  to  be  approved  by 6322 

Citations  and  notices,  to  issue 6329 

Compensation  of,  allowed  by 6333 

Lease  or  sale  of  lands 6323 

May  authorize  trustee  to  pay  over  money, 

etc.,  to  foreign  guardian,  when 6325 

Resignation,  when  court  may  accept  or  re- 
move   ; 6334 

To  determine  questions  of  settlement  of, 

etc 6330 

appeal  from  determination 6331 

force  and  efi*ect  of  determination 6332 

Proceedings  in  aid  of  execution- 
Arrest,  when  order  of,  may  issue,  and  pro- 
ceedings thereon 5474 

Ascertainable  interest  in  the  property,  pro-    • 

ceeding  when  another  has. 5486 

Attendance  of   parties  and  witnesses    en- 
forced, how 5479 

Bond,  debtor  may  be  required  to  give,  when.  5474 

in  default,  may  be  committed  to  jail 5474 

Common  pleas  court,  jurisdiction  of.  .§§5472, 5474 

Compensation  of,  clerks,  sheriff,  etc 5489 

probate  judge ; 5488 

Continuance  of  proceedings .'  5478 

Costs 5489 

Debtor  of  judgment  debtor  may  be  exam- 
ined  5475 

effect  of  order  for  such  examination 5475 
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Proceedings  In  aid  of  exeoutiask—ConUnued. 

notice  may  be  given  to  any  party §  5475 

order  to  be  signed  by  judge  and  served  as 

summons 5487 

order  may  be  issued  before  issue  and  re- 
turn of  execution,  when 5475 

Debtor  may  pay  execution  against  his  cred- 
itor  5482 

sheriff's  receipt  a  discharge  for  amount 

paid 5482 

Disobedience  of  order  for,  how  punished. . .  5481 
Earnings  of  debtor,  when  and  what  can  not 

be  applied  on  execution 5483 

Forms §§  5472-5489nn 

Praud,  fact  that  examination  may  lead  to 
conviction  of,  not  to  excuse  from  ex- 
amination.   5476 

Judge  may  order  property  to  be  applied  on 

execution 5483 

*     when    and   whs^t   personal   earnings   of 

debtor  can  not  be  applied 5483 

Jurisdiction  of  common  pleas  and  probate 

courts §§5472,  5474 

Oath,  examination  to  be  under 5480 

Probate  court,  jurisdiction  of §§  5472,  5474 

Probate  judge,  compensation  of 5488 

Proceedings  when  another  has  an  ascertain- 
able interest  in  the  property 5486 

receiver  may  be  ordered  to  sell  debtor's 

interest 5486 

sale  conducted  in  the  same  manner  as 

5  on  execution 5486 


Receiver  may  be  appointed,  and  transfers, 

etc.,  prohibited. 5484 

liability  of   sheriff  on  bond   when    ap- 
pointed receiver 5485 

may  be  ordered  to  sell  debtor's  interest  in 

the  property 5486 

oath  and  undertaking  by 5485 

Reference  may  be  ordered. 5477 

examination  before  referee  to  be  certi- 
fied    5480 

must  be  under  oath 5480 
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'Proceedings  In  aid  of  execution— ConZinu^d. 

Return  of  execution,  examination  after. . .  .§5472 

examination  before 5473 

Transfers  of  property  may  be  prohibited. . .  5484 

Warrant  for  arrest,  may  issue,  when 5474 

by  whom  to  be  issued  and  where  to  be 

executed 5474 

copy  of  warrant  and  testimony  to^be  de- 
livered to  debtor 5474 

debtor  must  be  examined  under  oath. . . .  5474 
Proceede— 
Arising  from  sale  of  land  by  executor,  etc., 

how  applied .* 6165 

Profits— See  Administration  op  Estates. 

Assignment  of  dower  in 6155 

Promissory  note— See  Notes. 
Proof- 
Appropriation  proceedings  by  private  cor- 
poration, burden  of  proof^ 6420 

Of  claim  against  decedent's  estate 6092* 

insolvent  debtor's    ^ 6354 

Of  publication  of  notice  of  appointment  of 

executor,  etc 6089 

To  obtain  service  on  non-resident  by  publi- 
cation   6143» 

Of  mailing  notice  to  non-resident 6143n 

Prosecuting  attorney- 
Asylum,  to  attend  to  suits  on  behalf  of —    718 

compensation 718 

Longview  asylum 746 

compensation : 746 

Bail  for  costs,  may  require  prosecuting  A^it- 

ness  to  give 6471 

Bond  of,  probate  court  may  approve  of 1269^ 

Criminal  procedure,  duties  of  in §2fr155-7, 6471 

Escheated  personal  property,  to  collect —  4163 

Pardon,  forfeited,  duty  as  to 632, ' 

Municipal  officers,  to  prosecute  for  malfeas- 
ance, when 1733 

Property  found  on  dead  person,  to  enforce 

provisions  in  reference  to. ...  • 1227 

To  file  information  against  probate  judge  or 

clerk  practicing  law 534 


INDEX.  753 

Frosecnting  attorney— Oonfinuett. 

To  issue  execution  and  pay  over  money  on 
judgment  against  persons  concealing 

assets  of  estate,  etc.,  when J  6059 

compensation 6059 

'    To  sue  bank,  etc.,  violating  law  as  to  un- 
claimed deposits 7650-9 

ProTisions—      ^         . ,  ,    ,  ., , 

Allowance  of  to  widow  and  children  for  sup- 
port, etc 6040 

Pntolic  bulldinn^ 

Approval  of  plans  of  by  probate  judge,  etc.  p.  535 

Pul>licationHSee  Notice. 

Accounts  in  probate  court,  of  notice  of  fil- 
ing  6402 

Appropriation  proceedings  by  private  cor- 
porations  6419 

service  on  non-resident  or  unknown  per- 
son by ; . . . .  6419 

in  proceedings  to  appropriate  unfinished 

railroad  oed 6445 

Newspaper,  what  notices  to  be  published  in.  6406n 

Proof  of 6089n 

Service  by,  in  what  cases.    C.  C.  P 5048 

•  affidavit  to  obtain 6143w 

Of  report  of  examiner  of  county  treasury. .  1129 

Pntolic  use— 

See  Appropriation  of  Property §22232,  6414 

PnrcliaBeni— 

Appraisers,  executors  or  administrators  can 
not  be,  at  sale  of  land  by  executors, 

etc.  . . , . .  6161n 

Title  of,  to  lands  fraudulently  conveyed 6139 

to  lands  derived  from  heir  without  knowl- 
edge of  will 5967 

Bailroad— See  Appropriation  op  Property. 

Proceedings  to  compel  to  drain  land 3342-6 

Unfinished  jroad-bed  of,  may  be  condemned.  6445 

proceedings  in  such  case 6446 

in  what  courts  proceedings  may  be  com- 
menced   6447 

Bailroad  drain-See  Ditch 3342 
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Real  actions- 
Executor,  etc.,  by,  to  complete  contract  for 

sale  of  land §5800 

conveyance  under,  who  to  execute  and 

its  effect 5801 

parties 5800 

service,  when  petition  filed  in  probate 

court . . . : 5800 

Form  of  petition  by  executor bSOOn 

Guardian  to  bring,  to  complete  real  contract 

of  ward 6313 

Heirs  of  deceased  purchaser  may  enforce 

specific  performance \ 5802 

Jurisdiction  of  probate  court 525 

Beal  contracts— 
Assignee  of  insolvent  debtor  may  complete, 

when 6350 

Executors,  etc.,  action  to  complete 5800 

Guardian  of  insane  person  may  complete, 

when 6313 

Beal  estate- 
Appraisement  of,  of  decedent's  estate 6155 

of  insolvent  debtor's 6350c 

of  ward's..^ 6283 

Contracts  for  sale  of,  actions  to  complete. .  5800 

Descent  of 4158,  et  seq. 

Dower  in.. 4188,  et  seq. 

Improvement  of  real  estate  by  guardian  of 

imbecile,  etc 6313-1-4 

Investment  in,  by  guardian 6269 

Lease  of,  by  ^ardian §§6295,  6308 

Liens  on,  adjusted 6145,  6351 

Mortgage  of  real  estate  by  guardian 6301a-^ 

Sale  of,  by  assignee  of  insolvent  debtor 6350, 1 

by  executor,  etc 6136,  et  seq. 

by  guardian 6280,  et  seq. 

by  county  auditor,  of  escheated  lands.  4183,  et  seq. 
Be-appraisement- Of  real  estate,  when  to  be 

ordered §§  6154,  6160,  6a50a 

form 61 62n 

Becelpts— See  Vouchers. 
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Receipts —  Continued. 
Executor,  etc. ,  required  to  produce  for  debts 
and  legacies,  etc.,  paid  and  filed  with 

account §6183 

what  items  may  be  allowed  without 6184 

Reoelver— 

Probate  judge  may  appoint,  when.   C.  C.  P. .  5587 
Recosrnizance— 

See  Criminal  Phocedure 6467,  9 

Proceedings  to  discharge  prisoner  on. .... .  7169 

deposit  of  and  discharge  of  prisoner 7170 

When  arrested,  debtor  must  give,  for  his  ' 

appearance 6367 

Record- 
Account,  final,  of  administrator  or  executor 

must  be  recorded 6190 

Adoption,  of  child 3139 

of  heir 4182 

Births  and  deaths,  record  of §§  6305,  6399 

abstract  of  sent  to  secretary  of  state 6398 

evidence  and  open  to  inspection 6399 

Commissioner  of  insolvents  must  keep 6369  . 

Complete  need  not  be  made,  when . .  C.  C.  P.  5337 

Lost  or  destroyed,  restoration  of 528a,  6,  e 

probate  judge  to  make  rules  and  appoint 

commissioner  to  take  testimony 528i 

costs  of  restoring,  how  paid 528c 

will,  or  probate  of  will  of §§5949-5952 

Levee  proceedings,  record  of 4605 

Marriage  records 528 

of  ministers  authorized  to  solemnize. 6387,  6388 

Naturalization,  record  of 528 

Probate  court,  records  of §§528, 528a,  6,c,  7650-3 

omitted  by  predecessor  must  be  made  by 

probate  judge §§  530,  531 

Koad  appeals,  of  proceedings  in 4707 

Unknown  depositors  and  deposits,  record  of 

open  to  inspection 7650-3 

Wills,  record  of 528 

copy  of,  when  evidence 5931 

enect  of  executed  in  another  state  and  ad- 
mitted to  record  here, 5937 

nuncupative  will 5992 
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Record—  CkmHnued, 

recorded  in  each  county  in  which  land  is 

situated 25932 

restoration  of  record  of  destroyed  will  ??5949--5952 
Referees^- 
Doubtful  claim  against  estate  may  be  re- 
ferred by  executor,  etc.,  to '.  6093 

by  whom  approved 6093 

proceedings  when  claim  is  le^  than  one 

hundred  dollars 6094 

when  claim  exceeds  one  hundred  dollars.  6095 
proceedings,  powers  and  compensation  of.  6096 

costs,  how  awarded 6096 

Claim  disallowed  by  administrator,  etc.,  of 

insolvent  estate  may  be  submitted  to.  6240 

.  costs  awarded  by 6242 

judgment  on  award , 6243 

Reference— 

Of  administrator's  account 6186 

Of  questions  arising  in  actions  in  probate 

court 6400 

Of  doubtful  claims  against  estate 6093 

Probate  court  can  only  make  by  consent. . .    526n 
Proceedings  in  aid  of  execution,  reference 

*  in §§5472,5477 

Registry— 
Of  births  and  deaths  to  be  kept  by  physi- 
cians, clergymen,  sextons,  etc 6396 

Rejection— 
Of  claims  against  estate  by  executor,  etc . . .  6097 

at  instance  of  heir  or  creditor 6098 

by  assignee  of  insolvent  debtor 6352 

at  instance  of  assignor  or  creditor 6353 

Release- 
Effect  of,  of  debt  in  will  against  executor, 

etc 6068 

Effect  of  assignment  providing  for 6335 

Of  ward's  tax  title 6294 

Of  sureties  on  administrator's,  etc.,  bond. . .  6204 

assignee's 6339 

guardian's 6273 
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Rexnainder—  ^ 

Construction  of  devise  for  life,  remainder  to 

heirs  in  fee §5968 

of  life  estates  and  remainders  in  shares  of 

stock 5967ri, 

Contingent  remainder 5913n 

Tenant  for  life,  or  in  dower,  guilty  of  waste, 

liable  to  remainderman §§  4177, 4194 

Bemoval— See  Administatobs  and  Executors, 
Revocation,  etc. 

Administrator  or  executor 6017 

failure  to  return  inventory 6049 

Guardian 6272, 6, 7 

Assignee  or  trustee 6336-9, 6345 

Patient  from  insane  asylum 709 

Trustee  of  non-resident  minor,  idiot,  etc .  . .  6334 
of  unknown  and  non-resident  owners. . . .  6327-2 
Bents- 
Assignment  of  dower  in 6157 

Disposition  of,  of  escheated  land  in  Cincin- 
nati    4186 

.  Improvements  may  be  made  by  tenant  of 

ward  as  part  of 6300 

Statement  of  value  of,  of  ward's  real  estate 
in   application    for  appointment   as 

guardian 6259 

by  guardian  in  inventory-. ; .  6269 

in  petition  for  sale  of  ward's  real  estate.  6281 

in  application  to  make  long  lease 6297 

of  real  estate  of  idiot,  etc 6311 

Bepair  of  levee 4607 

Eeplevln— 

Effect  of  assignment  after  action  in 6335n 

Liability  of  sureties  on  bond  in 6335n 

Beport— 

Appraisers,  of  decedent's  real  estate 6167 

of  ward's  real  estate 6285 

of  material  in  pike  cases 4783 

Assessors,  physicians,   clergymen,   etc.,   of 

births  and  deaths  to  probate  judge. .  6396 
Assignee  or  trustee,  of  claims  presented  for 

allowance 6352 

of  payment  of  dividends,  when 6356 
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B^Ort^  Continuea 

Births  and  deaths  to  probate  couft 

Commissioner  of  insolvent  estate. ; 6226 

of  insolvent  debtor 6371 

in  application  for  joint  subdistriot . ......  3941 

in  railroad  ditch  case 3343 

Examiner  of  county  treasury 1129 

Executor's,  etc.,  sale  of  real  estate 6162 

when  no  sale  is  effected 6162 

Freeholder's,  as  to  lease  of  ward's  real  es- 
tate   6298 

of  idiot,  etc.,  real  estate 6311 

Guardian,  of  sale  of  real  estate. 6287 

Jury  in  levee  improvement  case 4603 

Probate  judge,  of  fees  to  county  auditor.  .545, 1334 
Keferee,  of  doubtful  claims  against  estate..  6096 

Viewers  or  reviewers  in  road  appeals 4693 

levee  improvement  case 4591 

Seinresentatiyes— 
I/egal — see  Heirs,  etc. 

Personal— see  Administrators  and  Executobs. 
Beqiiisition— 
May  be  filed  on  executor,  etc.,  to  reject  claim 

against  estate 6098 

on  assignee  or  trustee  of  insolvent  estate.  6353 
BMeryattons— 

In  deed  of  assignment,  effect 6335ii 

Residence- 
Appointment  of  testamentary  guardian  with- 
out reference  to 6267 

Besiduary  legatee-See  Legatee. 
Besignation— 

Of  administrator  or  executor 6016 

not  to  affect  liability  previously  incurred.  6016 

Of  assignee  or  trustee  for  creditors 6337 

must  file  and  settle  accounts 6341 

Of  commissioner  of  insolvents 6360 

Of  guardian 6274 

Of  trustee  of  non-resident  minor,  idiot,  etc. 

§§6330,6334 

JMetoratlon  of  records- 
Probate  court,  of 528a,  o,  e 

application  of  party  interested  in 528a 
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Restoration  of  records— Continued. 

citation  to  party  to  appear g528a 

commissioner  to  be  appointed  by  judge. .     5286 

costs,  how  paid 528c 

motioni  of  court,  on 528a 

reference  to  special  master  commissioner.  5286 

rules  and  regulations 5286 

testimony,  judge  to  make  rules  as  to 5286 

Will,  new  record  or  probate  when  record 

destroyed §§5949-5952 

copy  of  will,  authenticated,  may  alone  be 

admitted  to  probate 5951 

copy  of  will  and  probate  admitted  to  rec- 
ord  5949 

notice 5952 

original  will  may  be  again  admitted  to 

probate 5950 

Betum— See  Report,  Verdict. 
Appropriation  of  propertj^  return  of  sum- 
mons in 6418 

Assignee,  return  of  sale  by 6350e 

Assignments,  return  of  inventory  and  ap- 
praisements in 6347 

Guardians,  return  of  inventories  and  ac- 
counts by,  enforced 6275 

Sale  of  land  to  pay  decedent's  debts,  return 

of 6162 

return  of  process  in  action  for 6143 

Will,  return  of  process  to  enforce  production 

of gg  5922, 5923 

Reversal— 

Of  proceedings  in  road  appeals 4691 

in  condemnation  cases 641471 

Review— 

Of  settlement  of  executor,  etc 6187 

of  guardian 6289 

of  trustee 6332 

When  may  be  ordered  in  road  appeals 4694 

R*viewers.-See  Vieweks. 
Revivor— 

Of  action C.  C.  P.  §§5146-5161 

Of  judgment C.  C.  P.  §  5366  et  seq. 
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BeYOcatlon— 
Of  letters  testamentary  or  of  adminiistration. 
See  Administration  op  Estates,  liev- 
ocatUm,  etc.  .6017, 6019, 6022, 6049, 6087, 6252 

Of  will.    See  Will g^  5953^962 

Boads.— See  Appeal. 

County §4688  et  seq. 

Improved 4859n 

One-mile  assessment  pike 4783, 4 

State §4627  et  uq,,  §4688  et  aeq. 

Township 4697 

Turnpike 4761 

'   Toll R.S.  3499 

Two-mile  assessment  pike §§4834,  4854  et  seq. 

When  and  how  county  commissioners  may 

condemn  material  for §§  8035-304  et  seq. 

Bules— 
Of  common  pleas  to  govern  when  appli- 
cable     537 

Of  practice,  probate  judges  to  make  and 

submit  to  Supreme  court 536 

Of  Hamilton  county  probate  court  in  rela- 
tion to  restonng  lost  records 5286 

Bole  dasTB — 

For  pleading C.  C.  P.  5097 

Salary— 

Of  probate  judge  of  Hamilton  county 1345 

Of  commissioner  for  restoring  lost  or  de- 
stroyed records 5286 

Bale- 
Assignee,  by,  of  insolvent  debtor's  property. 

§§6347,  6360,  6350a-^,  6W 
Executor  or  administrator,  by,  of  decedenrs 

personal  property §6074  et  seq. 

private,  not  to  be  confirmed  until  affidavit 

filed 6412 

real  estate.    See  Administration  of  Es- 
tates, Sode §6136  et  ieq. 

notice  of  in  German  or  Bohemian  news- 
papers    6159a 

Guardian,  by,  of  ward's  real  and  personal 

property 6280 
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•Continued.  * 
of  idiot  or  insane  person,  etc.    See  Guar- 
dians, Sale §6306 

of  non-resident  minor,  idiot,  etc 6223 

of  ward's  coal  or  fire  clay 6306 

sale  or  adjustment  of  dower 6307 

County  auditor,  by,  of  escheated  lands. H183  et  aeq. 

Work  in  construction  of  levee 4610 

of  railroad  ditch 3345 

Property  found,  of,  on  deceased  person 1227 

Sale  DIU- 

Of  decedent's  personal  property.    See  Ad- 
ministration OF  Estates,  Sale  Bill . . .  6086 
Schedule- 
Allowance  to  widow  or  children  to  be  stated 

in  sepai^ate 6042 

Assignee   or  trustee  of   insolvent  to    file 

schedule  of  debts  or  liabilities 6347 

Commissioners  of  insolvents  to  make 6361 

Exempted  property  of  insolvent,  separate 

schedule  to  be  made  of 6361 

Insolvent  debtor,  schedule  of  debts  to  be 

filed :  what  to  contain 6347 

Scliool— 

Appropriation  of  property  for  sites 2232 

of  school  lands  by  railroad  company 6439 

Attendance 529,  - — 

appeal  from  refusal  to  excuse 529,  

juvenile  disorderly  persons,  proceedings 

'  against. . 530,  — — 

proceedings  in  case  of  truancy 530,  

report  of  truant  ofiicer  to  probate  judge. 

531,  

when  probate  judge  may  commit  to  state 

institution 531,  

Decedent's  personal  property  escheated  to 

state  applied  to  support  of 4163 

Examiners  of,  appointed  by  probate  judge.  4069 

qualifications 4069 

Joint  sub-districts,  how  established.    See 

Joint  Sub-districts. 3930 

Site  for  school  house,  estimate  for 3941a 

plat  to  be  filed  with  probate  judge 3990 

Widow  and  children  entitled  to  books 6038 
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Seal-  • 

Of  probate  court 536, 

Securities— 
In  what,  executors,  trustees,  etc.,  may  in- 
vest   1 6413 

guardians §§6269,  6413 

"  For  claim  a^inst  insolvent  debtor  to  be 

stated  m  affidavit  of  claimant 6354 

examination  of  claimant  as  to 6354 

Security  fbr  costs— 

On  complaint  against  municipal  officer 1732 

In  proceeding  to  establish  joint  sub-district.  3935 

When  plaintiff  must  give C.  C.  P.  5340  et  seq. 

Senile  dementia- 
Disqualifies  person  from  making  will 5914r 

Separate  trial— 

In  condemnation  suits 6422 

Service.— See  Notice,  Summons. 
Appropriation  proceedings,  in  .§§6418,  6445,  6449 

By  publication C.  C.  P.  5048 

affidavit  to  obtain 6143» 

Lands,  in  action  by  executor,  etc.,  to  sell. .  6143 
Non-resident  executor,   on,  in  action  for 
failure  to  pay  heir,  etc.,  after  order  of 

distribution 6196 

Set  ofT—Code  of  Civil  Procedure 5075 

Affidavit  of  claim  against  insolvent  estate, 

must  show 6354 

Assignment  for  creditors. 6335»i 

Settlement  of  accounts.— See  Accounts,  Admin- 
istrators, Executors,  etc. 
Sextons— 

To  keep  registry  of  deaths,  etc 6396 

Slieep— 
Widow  and  children  entitled  to 6038 

SheUy's  Case 6968n 

SHeriff- 

Duties  of 540 

Amercement  of 541 

Fees  of ^ 1234 

Jury  in  probate  court,  to  summon 6418 
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Sheriff-  Continued. 
Will,  to  serve  process  to  enforce  production 

of §5922 

liability  for  neglect 5923 

Sickness,  last- 
Expenses  of,  a  preferred  claim 6090 

•Signature— 

Of  person  making  will,  at  each  end  thereof.  6916n 

how  made 5916n 

Sister- 
Inherits  property,  when §4158  et  seq. 

Solicitor— 

To  prosecute  claim  against  municipal  officer.  1733 

Special  administrator.—    See    Administration 
OF  Estates. 

Specific  performance.— See  Appeal 6407 

Of  contracts  of  decedent 5800 

Of  contracts  of  idiot,  etc 6313 

Spinning  wheel- 
Widow  entitled  to 6038 

State  of  Ohio- 
Escheat  of  property  to §§4161,  3,  4183  et  seq. 

State  road  appeal. -^e  Appeal §§4627, 4688  et  seq. 

Statement- 
Made  to  court  by  executor,  etc.,  in  partition 

sales . .  6173 

Of  ward's  estate  on  application  for  appoint- 

-     ment  as  guardian 6259 

Of  money  in  county  treasury  to  be  furnished 

by  auditor  to  examiners,  etc 1129 

Statutes- 

Kelating  to  insolvent  debtors 6344n 

Stay  of  ezecutioi^ 

Code  of  Civil  Procedure 6718 

Stealing  will- 
Punishment  for R.  S.  6859 

Stenographers- 
Probate  j  udge  to  appoint  in  certain  cities .  R.  S.  47  6 

Stock- 
How  sold  by  executor,  etc 6080 

May  be  paid  over  in  kind,  when 6189 

Of  life  estates  and  remainders  in  shares  of. .  5967n 
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Suit- 
See  Action,  Limitation  of  Actions.  . 
SnxnmonB — 
Appropriation  proceedings  by  private  cor- 
poration, in g?  6418,  6439,  6449 

in  proceedings  to  appropriate  unfinished 

road-bed  of  railroad §  6446   • 

Contempt,  probate  court  to  issue  in  proceed- 
ings for,  when 54^ 

Service  and  return  of  in  action  for  sale  of 

land  by  executor,  etc 6145 

waiver  of  service : 6145 

guardian  ad  litem  can  not  waive 6144 

Service  by  publication.    C.  C.  P 5048 

Manner  of  service  and  return  generally. .  5042  Id, 

how  served  on  corporations - 5044  Id, 

on  infants 5047  Id. 

Who  may  serve 5041  Id, 

What  equivalent  to  service 5043  Id, 

When  returnable 5039  IcL 

Superintendent-See  Asylum. 
Superior  court- 
Jurisdiction  of,  to  compel  filing  of  account, 
or  delivery  of  property  to  successor 
in   action  on   assignee's  or  trustee's 

bond 6341» 

to  compel  foreign  executor,  etc.,  to  ac- 
count  6131 

in  action  on  administration  bond 6215 

in  proceedings  by  creditors  against  heirs, 

etc.,  after  settlement,  etc 6217 

in  proceedings  to   condemn    unfinished 

road-bed  of  railroad 6447 

Support- 
Lease  of  ward's  land  for *??  6296,  6309 

Sale  of  ward's  land  for 6280, 630ft 

SuretleB— 

Administration  of  estates: 
May  require  executor,  etc.,  wasting  estate  to 

give  indemnifying  bond ( 

foreign  executor ^  6132 

to  render  an  account  6208 
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SnretleB—  Continued. 
Executors,  etc.,  of,  may  require  creditors  to 

sue.    C.  C.  P ?5833,4 

Of  legated  requiring  legacy  to  be  paid  within 

.  four  years 6128 

On  appeal  of  executor,  etc.,  claim  against 

estate 6101 

On  notes  at  administration  sale 6082 

Parties  in  action  to  enforce  distribution. . . .  6201 

on  administration  bond 6209 

what  defense  may  make §§  6201,  621S 

Payment  of  claim  of,  of  deceased  insolvent 

debtor 6227 

Qualifications  of,  of  executors,  etc 5999 

Release  of,  of  executors,  etc §§6190,  6204 

death  of  surety  operates  as 6204 

notice  to  executor,  etc.,  required 6204 

not  released  until  executor,  etc.,    gives 

bond 6204 

extent  of  liability  of §^6204,  6206 

costs  paid  by  surety  unless 6204 

Bights  of  certain  not  affected 6103 

When  insufficient,  new  bond  may  be  re- 
quired   6205 

Appeal  bond 6408 

Assignment  for  creditors : 
May  require  assignee  or  trustee  to  give  new 

bond 6339 

discharged  from  liability  on  new  bond 

given 6339 

Jointly  liable  with  assignor,  may  present 

and  prove  claim  against  estate 6354 

Guardians  J  etc,: 

Exceptions  to,  sufficiency  of. 6261 

Additional  may  be  required 6261 

Release  of,  how  obtained 6273 

notice  of  application 6273 

extent  of  liability 6273 

Liability  of,  of  wife,  guardian  of  insane  hus- 
band  6303 

Probate  judge : 
Release  of  sureties  of .?§  5837,  5838 
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Survey- 

Of  ward's  land  into  town  lots  ordered,  when.§6283 
fiuireyor— 
To  attend  viewers  in  state  and  county  road 

appeals 4692 

SurpluB  proceeds— 

Of  sale  of  real  estate  by  executor,  etc.,  con- 
sidered and  disposed  of  as  real  estate.  6171 
Disposition  of,  of  estate  of  non-resident  de- 
cedent in  business  here 6013 

SurylYing  executor— 

Powers  of 5980 

SuryiYlng  partner- 
Rights  and  duties  of 3167  et  seq. 

SnrvlYlug  truBtee— 

May  execute  trust 5985 

Taxes- 
Boards  of  equalization,  power  of  probate 
court  to  compel  appearance  and  tes- 
timony before §§  2804,  2805 

Bank,  proceedings  when  it  fails  to  make  re- 
turn   2769 

Collateral  inheritance  tax — see  Inheritance 

Tax. 
Direct  inheritance  tax  —  see  Inheritancb 

Tax. 
Estate  of  decedent,  taxes  a  preferred  claim 

against 6090 

Execution  for,  no  exemption  or  stay.    R.  S.  2859 
Executor  or  administrator  must  pay,  when. 

6019a,  R  S.  2845 

Executor  to  list  personalty R.  S.  2734 

liable  for  real  tax,  when R.  S.  2845 

liable  to  devisee  for  neglect  to  list  or  pay.  2849 

lien  for  taxes  advanced,  etc 28c I 

False  return,  proceodings  on  refusal  to  ap- 
pear and  answer  before  auditor 2783 

Guardian  liable  for  tax,  when 2845 

liability  to  ward  for  neglect  to  list  or  pay.  2848 

lien  for  taxes  advanced,  etc 2851 

Tax  title- 
Release  of  ward's  by  guardian 6294 

effect  of  tender  to  release 6294 
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Telegraph,  etc.,  companies- 
Appropriation  of  property  by §§  3459-3461 

Public  grounds,  streets,  etc 3461 

proceedings  in  probate  court  to  appropri- 
ate    3461 

Railroad  companies'  land,  appropriation  of.  3459 
Tenant— 

Life,  guilty  of  waste  forfeits  estate 4177 

In  dower,  guilty  of  waste  forfeits  dower. . . ,  4U94 
Term— 

Of  office  of  probate  judge 1,  

Terms  of  probate  court— 

For  civil  business C.  C.  P.  5365 

criminal  business 6468 

Terms  of  sale— 

Of  personal  property  of  decedent 6076 

of  insolvent  debtor 6350c 

Of  real  estate  of  decedent §§6160,  6161 

of  ward 6286 

of  insolvent  debtor 6350c 

Testament— see  Will. 
Forging,  altering,  or   counterfeiting,    how 

punished R.  S.  7091 

Stealing,  destroying,  or  secreting,  how  pun- 
ished  R.  S.  6859 

allegation  of  property  or  value  unneces- 
sary  R.  S.  7224 

Testamentary  guardian- 
Appointment  of  by  father 6266 

when  mother  may  appoint 6266 

Bond  of 6268 

when  not  required 6268 

Entitled  to  preference , 6267 

Who  can  not  be 6256 

Testamentary  trustee.- See  Trustee ?§  5981-5990 

Testimony .-rSee  Evidence. 

Of  witnesses  to  will 5926 

to  be  reduced  to  writing  and  filed  in  court.  592^ 

Depositions  on  trial  in  probate  court 6404 

Time- 
Administrators,  etc.,  of,  to  publish  notice  of 

appointment 6088 

file  inventory §§  5996^  6006,  6047 
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Timt—Ooniinued. 

collect  assets §6062-6 

file  accounts §§  5996,  6006,  6176,  6175a 

make  sales  of  personal  property 6076 

real  estate. 6159 

Assignee  or  trustee  to  file  assignment  and 

^ve  bond 6335 

publish  notice  of  appointment 6346 

file  inventory 6347 

file  report  of  claims 6352 

file  schedule  of  debts 6347 

file  accounts 6356 

make  sales. ?6350  et  steq. 

report  payment  of  dividends 6356 

Creditors  to  present  claims  against  insolvent 

estate  fi^Vi^ 

of  decedentV.V.V/.V.'.V.V.V.V.V.'.V§§*6226,  6239 
to   bring   actions.     See    Limitation    op 

Actions 

Election  of  probate  judge 534,  

Filing  appeal  bond 640S 

Guardian,  to  file  inventory 6269 

file  accounts 6269 

Trustee  of  non-resident,  idiot,  etc.,  to  file 

accounts 626S 

Widow  or  widower,  to  make  election  under 

will 5963 

Time  of  commencing  acttons.— See  Limitation 

OP  Actions. 
Title- 
Of  bona  fide  purchaser  to  land  not  defeated 

by  production  of  will,  when 5967 

to  land  fraudulently  conveyed,  protected 

when 6139 

Of  heirs,  etc.,  in  lands  set-oflf  to  widow  may 

be  sold 614* 

Ouestions  as  to  on  assignee's  sale,  how  ad- 

^        justed 6351 

Abstract  of,  to  be  furnished  by  applicant  for 

appointment  as  guardian,  when 6£59 

Release  of  ward's  tax,  by  guardian 6294 

Tobacco.— See  Inspector. 
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Tobacco—  Continued. 
Probate  court  to  grant  license  to  warehouse- 
men  §4334 

fees  for  issuing 4337 

To  require  bond  of  warehouseman 4336 

bond  to  be  filed  in  probate  court 4336 

Toll  road- 
Voted  to  be  purchased  by  county,  duty  of 
prgbate  judge  as  to  appointment  of 

appraisers R.  S.  3499 

Tombstone— 

Court  may  allow  for 6185 

executor,  etc.,  not  bound  to  procure 6185 

Town  lots- 
Land  of  ward  may  be  ordered  laid  out  in, 

when §?6283,  6286 

Township  ditch  appeal.— See  Appeal §4533  et  seq. 

Township  road  appeal.— See  Appeal 4697  et  seq^ 

Transcript- 
Appeal  on,  generally,  when  to  be  filed 6409 

to  be  filed  in  probate  court 6410 

Appropriation  cases,  in 2257 

Concealing  or  embezzling  assets,  proceed- 
ings against  persons  suspected  of 6058 

Distribution,  in  proceedings  to  enforce  order 

of 6199^ 

Ditch  case,  county,  who  to  furnish 4463^ 

to  be  sent  to  auditor 4470 

township,  to  be  sent  to  township  clerk. . .  4542 

Drift,  removal  of 457& 

Road  cases 4690 

to  be  sent  to  township  clerk 4707 

When  probate  judge  interested  in  cause  . . .    535 
transfer — 

Fraudulent,  to  hinder,  etc.,  creditors.  .6344,  6363 
Treasurer- 
Personal  property  escheated  to  state  paid 

to 4163 

Unknown  deposits,  mufit  receive  from  banks.  7650-5 
Treasury- 
Examiner  or  accountant  appointed  by  pro- 
bate judge,  when 1129 

duties  and  certificate  of 1 129 
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TreaJiary—  Continued. 

dutv  of  probate  judge  on  return  of  certifi- 

'cate 51129 

fees  of  examiners 1129 

appointed  by  state  auditor,  when 1129 

duties,  fees,  etc 1129 

Prol5ate  judge^s  compensation  in  criminal 

cases  to  be  paid  out  of 6470 

Unknown  deposits,  pensdties  as  to,  paid  into.  76o0-8 
Trial- 
Appropriation  of   property   by  municipal 

corporations 2240 

by  private  corporations 6429 

ComjJlaint  against  municipal  officer 1735 

against  county  auditor 1031 

Pitch  api)eal,  county 4468 

township 4537 

Drift  appeal 4580 

Election  of  probate  judge,  contest  of 3000 

of  justice  of  the  peace 575 

Levee  improvement  case 4602 

Road  appeals 4703 

TruBt— 

Assignments     preferring    creditors,    trust 

arising  under,  how  administered  ....  6343 

Fraudulently  conveyed  property 6344 

Generally ?§  6328-6334 

Non-resident  minors,  lunatics,  etc.,  bow  ad- 
ministered  II 6320-6327 

Religious   institution,    when   valid,   when 

made  in  will  in  favor  of 5915 

Testamentary,  administered  how §§5981-6990 

When  probate  judge  may  appoint  person  to 

execute 5986 

When  mortgaged  premises  held  by  execu- 
tor, etc.,  in 6071 

Trustees— 
Generally : 

Accounts  of,  in  probate  court 6407 

Anpeal  may  be  taken  from  order  settling. . .  6407 

biennially,  must  render 6328 

citations  issued  for,  how 6329 

examination  as  to,  in  probate  court 6403 
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Tnuteeft—  Continuea. 

probate  court  to  pass  on i&3S0 

appeal  from  determination 6331 

eettlement  of,  how  oj)ened 6332 

settlement,  mistakes  in,  how  corrected. . .  6332 

Application  to  court  for  direction 6202 

Assets,  when  liable  to  refund  to  executor  or 

administrator 6189^ 

Resignation  or  removal  of  in  probate  court.  6334 
Securities,  trustees  may  invest  in  what. . . .  6413 
Insolvent  dehtor^s  estate  : 

Action  against  may  be  brought  in  common 

pleas  for  failure  to  deliver  property. .  6340 
may  bring  action  in  common  pleas  or  pro- 
bate court  to  settle  questions  of  liens.  6351 
Appointed  when  property  fraudulently  as- 
signed   6344 

notice  of 6346 

Appraisement,  to  make 6347 

Assets,  to  convert 6350 

Bond,  must  give §§6336,  6340 

action  may  be  brought  on,  of,  when 6341 

effect  of  failure  to  give,  within  ten  days 

after  appointment 6340 

Business,  may  be  authorized  to  carry  on,  of 

insolvent  debtor 6350fe 

Claims  to  be  presented  to 6352 

report  to  be  filed  on 6352 

Debts,  to  file  schedule  of 6347 

Elect,  creditors  may 6338 

Incumbrances,  to  pay,  on  order  of  court . . .  6351 

Inventory,  to  return 6347 

Removed,  may  be 6339 

settlement  on  removal 6341 

Resign,  may 6337 

settlement  on  resignation 6341 

Rights  of 6340 

Successor  of,  probate  judge  to  appoint 6337 

Title  to  be  conveyed  to 6342 

Testamentary : 

Appointment 5981 

Bond 5981 
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when  not  required. . .  * J5981 

when   required   notwithstanding    provi- 
sions of  will 5981 

when  new  bond  required 5981 

as  to  trusts  heretofore  created 5982 

removal  on  failure  to  give * .  5983 

separate  or  joint  may  oe  taken 5984 

Contest  of  will,  powers  and  duties  of  trus- 
tees during 6019o 

Death,  removal  or  incapacity,  effect.  .§§5985,5986 
Foreign  court  ajjpointing,  to  give  bond,  etc.  5989 

Foreign  will  creating,  to  execute  trust 5988 

trustee  to  give  bond 5988 

when  bond  not  required 5988 

when  probate  court  may  appoint 5990 

to  give  bond 5990 

Surviving  trustee  may  execute  trust 5985 

Non-residents  or  unknovm  parties : 

Appointment 6327-1 

Bond 6327-2 

Compensation 6327-2 

Duties 6327-2 

Effect  of  payment  to a^7-3 

Removal 6327-2 

J^on-resident,  minors j  lunatics^  etc. : 

Appointed,  when  and  how §§  6320-6321 

'  Bond  of,  its  conditions,  etc 6322 

Duties  of 6322 

Foreign  guardian  may  collect  money  from..  6326 
Powers  of,  money,  may  loan   in   certain 

cases 6327 

money  of  beneficiary,  when  and  to  whom 

to  pay 6325 

real  estate,  may  lease  or  sell 6323 

Term  of  oflice 6324 

Turnpike— 

Abandonment  of 49l4et8eq. 

Assessment  for  levee 4609 

Condemnation  of  property  for 4761 

Turnpike  and  plankroad  co's— 

Duties  of  probate  judge  when  commissioner 

is  a  stockholder R.  S.  3478 
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Two-mile  assessment  pike- 
Appeal  to  probate  court  from  assessment  of 

damages  for  construction,  etc §4834 

Appointment  of  appraisers  of  material  for 

construction  by  probate  judge 4854 

duties  of  appraisers 4855 

affirmance  of  award 4856 

,  appeal  to  common  pleas 4857 

when  pike  is  in  more  than  one  county. . .  4858 
appeal  in  such  case 4859 

Unqlalmed  bank  deposits— See  Bane. 

Annual  report  to  to  be  made  to  probate 

judge  of 509,  7650^1 

Unclaimed  costs— 

Clerk  of  common  pleas  and  probate  judge 

to  make  list  of,  when 1339 

Probate  judge  to  post  list  in  office 1339 

how  'dif^posed  of 1340 

Unclaimed  money- 
Belonging  to  heirs,  legatees,  etc.,  how  in- 
vested  6191 

how  obtained 6192 

ITBdertaking— See  Bond. 
United  States- 
Debts  against  estate  of  decedent  entitled  to 

preference  under  laws  of 6090 

Guardian  may  invest  in  bonds  of 6269 

United  States  surveys— 

Kight  of  surveyor  to  enter  upon  land,  etc. .  1198 

Damages  caused  thereby 1199 

tender  of 1200 

Costs  and  fees 1201 

Unknown  heirs,  devisees,  etc.— 

How  service  made  upon C.  C.  P.  5053 

Unknown  person- 
Disposition  of  property  found  on  deceased.  1227 

rights  of  administrator,  etc 1228 

▼agrant  children- 
May  be  sent  to  asylum  or  home 3140a 

Venire- 
Appropriation,  proceedings  in  by  municipal 

corporation 2238 

by  private  corporation 6421 
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Criminal  procedure' §6466 

Ditch  appeal,  county 4465 

Drift  appeals 4577 

Road  appeals 4700 

Township  appeals 4537 

Of  action  againsi,  executors,  guardians,  etc. 

Code  of  Civil  Procedure 5031 

Verdict- 
Appropriation  proceedings  in  by  municipal 

corporation 2245 

by  private  corporation 6432 

Contest  of  election  of  justice 575 

Ditch  appeal,  county 4469 

Drift,  removal  of 4580 

Levee  improvement  case 4602 

Road  ajjpeals 4703 

Township  appeal 4539 

View  by  Jury— 
Of  premises  in  appropriations  by  munici- 
palities   2212 

by  private  corporations 6428, 9 

ditch  appeal,  county 4468 

township 4538 

drift  appeal 4580 

levee  improvement  case ' 4602 

road  appeals 4703 

Viewers— 

In  levee  improvement  case 4590 

road  appeals... 4691 

order  to  viewers. 4692 

report  of 4693 

when  adverse  to  establishment,  etc. .  4694 

review,  when  ordered 4694 

report  of 4694 

when  adverse,  etc 4694 

Villages- 
Appropriation  of  property  by 2232, 3 

Vouchers— 
To  be  taken  by  executor,  etc.,  for  all  debts, 
and  legacies  paid  and  filed  with  ac- 
count   ', . .  •  6183 
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what  items  allowed  without ?6184 

orders  of  court  as  to  desperate  claims  suf- 
ficient  6077 

of  investment  of  money,  etc.,  belonging 

to  heirs  unclaimed ■6191 

Guardian's  account  of  expenditures  verified" 

by 6269 

signed  by  lunatic,  etc.,  and  allowed  as, 

credit  to  guardian,  void .^  6304 

Probate  judge  or  clerk  can  not  make  record 

of,  unless,  etc 534 

Wures— 
Of  laborers  a  preferred  claim  against  estate 

of  deceaent 6090 

Of  insolvent  debtor 6355  • 

Warehouse- 
Probate  court  to  qualihr  appointee  of,  to  act 
as  inspector  and  weigher  of  tobacco 

at 4334 

and  grant  license  to  proprietor  of 4334 

to  require  bond  of  proprietor 4336 

bond  to  be  filed  in  probate  court 4336 

Warrant- 
Arrest  of   girl  leading  vicious  or  crimnal 

life : ii  769,    774 

to  convey  to  Girls'  Industrial  Home 770 

Arrest  of  insane  person 703 

to  convey  to  asylum 705 

remove  patient  from  asylum 709 

of  judgment  debtor  in  proceedings  in  aid 

of  execution ^ i 5474 

Waste- 
Executor   or   administrator   guilty  of,  re- 
quired to  indemnify  sureties 6208 

foreign  executor,  etc.,  to  secure  distribu- 
tees and  indemnify  sureties 6132 

when  liable  for,  to  creditors  of  estate 6107 

measure  of  liability 6107 

Tenant  for  life,  guilty  of,  forfeits  estate. ...  4177 

liable  in  damages  to  remainderman,  etc.  4177 
tenant  in  dower  forfeits  dower,  etc.. ....'.  4194 

liable  to  remainderman 4194 
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Widow  entitled  to,  when {6038,9 

"Widow- 
Allowance  for  year's  support 6040 

money  to  be  set  off  ii  necessary 6041 

appraisers  to  certify  -amount 6041 

to  De  stated  in  separate  schedule 6042 

how  probate  court  may  increase  or  di- 
minish   6048 

preferred  claim  against'estate 6090 

Dond  to  pay  may  be  given  to  prevent  sale 

of  land 6146 

Appeal*  may  be  taken  from  order  of  court' 

increasing  or  decreasing  allowance  of.  6407 
Appraisement,  notice  of  .to  be  served  on. . .  6032 

entitled  to  be  present  at  making 6034 

articles  to  be  included  in,  but  not    ap- 
praised when  deceased  leaves  a  widow. 

§§6038,6039 
articles  included  in  but  not  appraised, 

belong  to  minor  child  when 6039 

property  at,  widow  make  take 6074 

Concealing  assets,  etc.,  rights  against  per- 
sons   6053 

Contribution  to  pay  claims  against  estate. 

i621S  a  8eq. 

Damages  for  death  by  wrongful  act 6135 

P^scent  of  property  to.    See  Descent  and 

Distribution §4168  d  seq. 

Distribution  by  executor,  etc.,  may  enforce.  6195 

Dower  of.    See  Dower 4188 

appraisers  to  set  off  in  action  for  sale  of 

land 6155 

speclairy  assi^ed  a  charge  on  land 6164 

adjusted  on  petition  for  sale  of  equitable 

interest  in  land 6166 

action  for C.  C.  P.  5708 

assignment  of,  by  heir .§5707  Id, 

by  commissioners §  5712  et  seq.  Id. 

assignment  of  in  action  by  executor,  etc., 

to  sell  lands  to  pav  debts §§6155,  6164 

election  to  be  endowed  out  of  proceeds  of 
sale 5719 
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evicted  from  jointare  to  be  endowed ?4191 

forfeited  by  waste 4194 

guardian  of  insane,  etc.,  widow,  may  sell 

dower  of,  how 6307 

Election  to  take  under  will  or  dower 5963 

citation  to  issue  for 6963 

must  be  made  in  one  year 5963 

except  in  case  of  proceedings  to  contest 

will 5963 

can  not  take  both  unless,  etc 5963 

<;onstruction  of  will,  may  file  petition  ask- 
ing before  election •  • 5963 

when  entitled  to  make  election  after 

such  proceedings 5963 

must  be  made,  how 5964 

entered  on  journal 5964 

-duty  of  court  to  explain  to  her,  her  rights.  5964 
when  \inable  to  appear  or  non-resident, 
probate  court  to  issue  commission  to 

take 5965^ 

failing  to  make  election  to  retain  dower, 

etc 5964 

taking  under  will  bars  dower 5964 

does  not  bar  right  to  remain  in  mansion 

house  or  to  year's  support 5964 

Entitled  to  administer  husband's  estate. . . .  6005 
when  cited  or  notified  for  that  purpose. .  6005 
Exemption   from  execution.       Code  Civil 

Procedure §§5430,  5435, 5441 

Homestead  assigned  in  action  for  sale  of 

land 6155 

Liability  of  as  distributee  after  settlement 

of  estate §§6217-6223 

May  sue  on  administration  bond  for  share 

of  estate 6211 

Notice  to  of  probate  of  will 5917 

of  taking  of  appraisement 6032 

of  granting  letters  of  administration 6005 

Party  in  action  on  administration  bond. . . .  6215 

for  sale  of  land 6142 

Personal  property  entitleid  to  on  distribu- 
tion.......:.. .. 4176 
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included  in  inventory  but  not  appraised. 


when  living   with    and  providing  for 

minor  child 6039 

whennot 6039 

set  off  by  appraisers  for  year's  support. . .  6040-$ 

may  take  at  appraisement 6074 

Sale  of  lands  to  pay  debts,  allowance^  etc.,  6136 

Sarty  to  action  for 6142 
ower §§6155,6166 

Widow  and  children— 

Allowance  for  year's  suj^ort 6040-4 

see  Widow, 

Damages  for  death  by  wrongful  act 6135 

Descent  of  property  to 4158  a  seq, 

see  Descent  and  Distribution. 
Homestead  assigned  in  action  for  sale  of  land.  6155 
Personal  property  of  decedent,  entitled  to  .  6038, 9 
Widower- 

Curtesy  of,  abolished. v 4176n 

vested  rights  as  to 4176n. 

Dower  of 4188 

see  DowBR.    Widow. 

Election  to  take  under  will  or  dower 5963 

see  Widow. 
Personal  property,  amount  entitled  to  on 

distribution 4176 

Wife— see  Husband  and  Wife. 
Contingent  dower  of,  of  insolvent  debtor. .  6350/ 
see  DowER. 

of  idiot,  etc 6306 

Damages  for  death  by  wrongful  act 6135 

Descent  of  property  to  . . . .'. 4168  et  seq^ 

see  Descent  and  Distribution. 
Dower  of  barred  by  dwelling  in  adultery. . .  4192 
expectancy  of,  how  disposed  of  in  action 
by  guardian  of  lunatic,  etc.,  to  sell 

real  estate 6306 

Of  idiot,  etc.,  may  be  his  guardian 6303 

Party  to  proceedings  to  sell  real  estate  of  in- 
solvent debtor §§6350-6351 
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Acknofwledgment  of * ?  5916 

Administration  granted^  effect  of   finding 

will  after 6019 

Admission  to  probate 6929 

probated,  to  be  recorded  and  filed 5930 

can  not  pass  real  or  personal  estate  with- 
out  5942 

admitted  to  record  in  each  county  where 

land  situated 5932 

Advancement  taken  into  account,  when 5962 

•    After  acquired  property  passes 5969 

Aliens,  effect  of  probate  of  will 5940 

Alterations 5953n 

conveyance,  etc.,  altering,  etc.,  when  not 

a  revocation 5966 

when  provisions  inconsistent  with  terms 

of  will 5957 

how  punished.    ]R.  S 7091 

Appeal  from  refusal  to  probate §§5934,  5935 

not  of  foreign  will 5934n 

how  perfected  and  proceedings  in  common 

pleas 5935 

in  proceedings  to  supply  destroyed  record 

of  will 5952 

•  Appointment,  power  of 5967n 

Assets  marshaled  in  conformity  with 6152 

Attestation  of 5916w 

witnesses  must  be  competent 5916n 

Bequest  defined 5913» 

void  in  certain  cases 5915 

Bond    directed   not     to     be     given    by. 

§§5996,5981,6268 
may   be    required    notwithstanding. 

§§5996,5981,6268 

Certified  copy  of,  evidence 5931 

when  record  of  will  destroyed §§5949,  5951 

of  foreign  will  admitted  to  record  here. 

§§5937,6939 

<Uharge  on  property  not  a  revocation  : 5955 

.       devisee  takes  subject  to 5955 

how  paid 5967n 

Clharitable  bequest  void  unless,  etc 5915 
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Child  absent,  reported  dead  or  born  after 
will  made  to  have  portion  of  estate. 

§§  5961,  597fr 

contribution  for  and  bv .  * 5961,  5976 

advancements  to  be  taken  into  account. .  5962 
Citation  to  widow  or  widower  to  make  elec- 
tion under 5963 

Codicil,  term  will  includes 5913 

how  made ^ 5916 

form 5916» 

revocation  of  will  by 5953n  • 

construction  of 5967n 

Commission  to  take  testimony  of  witness  to.  5928 

Concealment  of 5921-4 

liability 5924 

punishment R.  8.  6859 

Conditions  in 211,  59t)7n 

Construction  and  operation 5967 

action  to  obtain 6202 

after  acquired  property 5969 

assets,  how  marshaled  by  claimants  under 

will 5975 

charges , 212,  59t)7f> 

claim,  appointing  debtor  executor  does 

not  aischarge 6069 

codicil  and  will 5967rt 

conditions 211,  5967n 

contribution  when  devised  property  taken 

to  pay  debts 5973-^ 

devise  for  life,  remainder  to  heirs  in  fee. .  5968 
devise  or  bequeast  not  to  lapse  by  death 

of  devisee,  etc 5971 

devise  of  lands,  etc.,  construed  to  convey 

all  interest  of  devisor,  unless,  etc 5970 

devise  in,  how  affected  by  debts  of  testa- 
tor... . 5972 

discretion  of  executor,  etc 212,  5967n 

election 212,  5967» 

entire  will  construed  as  a  whole 209,  5967n 

estate  directed  to  be  sold,  death  of  execu- 
tor, etc ,  5960 

evidence 211,  5967» 
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executors,  when  one  of  two  or  more  qual- 
ifies or  survives,  his  powers §  5980 

fee  passes  without  word  "  heirs  " 5970n 

foreign,  effect  of  setting  aside 5967 

contest  of  not  allowed  in  this  state 5967 

record,  must  be  offered  for,  when 5967 

rights  of  persons  under  disability  as  to.  5967 

intention  governs 5967n 

intestacy  never  presumed 210,  5967>t 

life  estates 5967n 

limitations 212,  5967n 

power  of  appointment 212,  5967n 

precatory  words 211,  5967n 

purchaser  without  knowledge  of  foreign 

will  protected 6967' 

repugnancy 210,  5967n 

residuary  clause 211,  5967n 

sale  of  lands  under  authority  of  will,  who 

may  make 5980 

term  "  will," 6913 

when  whole  estate  passes  by  devise 5970 

when  real  estate  undevised  to  be  applied 

to  pay  debts  instead  of  personalty.. .  5972 

words,  construed 210,  5967n 

Contest  of C.  C.  P.  ?§  5838-5866 

duty  of  probate  judge  on  notice  of 5936 

what  papers  to  be  sent  to  common 
pleas  and  what  returned  to  probate 

court 5936 

of  spolilated,  lost  or  destroyed  will 5948 

of  supplied  record  of  will' 5952 

no  contest  of  foreign 5967 

powers  of  executors,  etc.,  during 6019a 

uncontested  binding  after  two  years 5933 

Contribution,  when  devised  or  bequeathed 

property  taken  to  pay  debts 5973-9 

chila  born  after  execution  of  will,  portion 

of,  liable  to 5976 

Devisees,  etc.,  liable  to,  when  portion  of 

one  taken 5973 

unless  exempted  by  will 5974 

enforced,  how §§5978,  5979 
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nothing  in  sections  5973  and  5974  pertain- 
ing to,  to  impair  liability  of  whole 

estate  for  debts §5975 

solvent  legatees  to  contribute  for  insolv- 
ent, when 5977 

witness  to  a  will,  portion  of,  liable  when..  5976 
Copies  of  record  of  probate  of   to  be  ad- 
mitted in  other  counties 5937 

effect  of  same 5937 

Copy  of  will  and  record  of  probate  of,  evi- 
dence    5931 

Copy  of  destroyed  record  of  will.    See  Cer- 
tified Copy,  Supra 5949 

of  foreign  will  admitted  to  record 5939 

Deaf,  dumb  and  blind  may  make 5914n 

Debts  against  executor  discharged  in  will, 

how  construed 6068 

naming  person  executor  not 'to  discharge 

debt 6069 

Definition 5913 

Deposited  with  probate  judge 5917 

fee  for 6917 

certificate  given  for 5917 

how  enclosed 5918 

indorsement  on  wrajjper 5918 

delivered  to  whom  during  life  time  of  tes- 
tator   5919 

after  his  death 5919 

when  to  be  opened  and  how 5920 

notice  thereof. 5920 

Discretion  of  executor,  trustee,  etc 212,  5967n 

Destroyed  may  be  admitted  to  record 5944 

notice  of  application  for  record 5945 

testimony,  what  and  how  taken 5946 

record  of 5947 

proceedings,  when  destroyed  after  pro- 
bate but  before  record  of 5947 

effect  of  will  so  established,  etc 5948 

proceedings,   when   record   of    will   de- 
stroyed   5949 

original  will  may  again  be  admitted  to 
probate 5950 
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or  authenticated  copy  of  will  may  be 

admitted  to  record J  5951 

notice  of  record,  etc.,  to  be  published..  5952 

contest  of  supplied  record 5952 

appeal  in  case  of  contest 5952 

saving  of  rights  of  persons  under  dis- 
abilities  5952 

when  destroyed  by  fire,  riot,  or  civil 

commotion 528a 

probate  judge  to  make  rules  as  to  tes- 
timony and  appoint  commissioner 

to  take 5286 

costs,  how  paid 528c 

punishment  for  destruction R.  S.  6859 

revocation  by  destruction 5953 

second,  destroyed,  first  not  revived 5960 

Devisee,  effect  of  witness  being 5925 

when  share  of  saved  to  him 5925 

contribution  of  heirs  and  devisees  in 

such  case 5925 

devise  not  to  lapse  by  death  of 5971 

contribution,  when  devised  property  tak- 
en to  pay  debts ?  5973  et  aeq, 

effect  of  withholding  will  from  probate 

for  three  years 5943 

Discovery  of,  revokes  letters  of  administra- 
tion  : 6019 

Drunkenness,  effect  on  testamentary  capac- 
ity   5914n 

Eccentricities   of  character  insufficient  to 

invalidate 5914n 

Election .' 5967n 

Election  of  widow  or  widower  to  take  un- 
der..  5963 

citation  to  issue  for 5963 

construction  of,  may  ask  before  election.  5963 
entitled  to  make  election  when,  after 

such  proceedings 5963 

dower,  effect  if  widow  or  widower  elects 

to  take 5964 

dower,  when  widow  or  widower  entitled 

to  in  addition  to  provision  under  will.  5963 
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effect  of  on  claim  for  year's  support 85964 

insane  or  imbecile,  how  made 5966 

journal  to  be  entered  on 5964 

made  must  be,  how 5964 

mansion  house,  widow  or  widower  may 

remain  in  after  election 5964 

non-resident  or  unable  to  appear,  how 

election  made  in  such  case 5965 

probate  jud^e,  duties  of  as  to 5964 

maj'  appoint  person  to  take,  when 5965 

probate  jud^e  to  make,  when  and  how. . .  5966 

time  within  which  must  be  made 5963 

Entailed  estates  pass  to  issue  of  first  donee.  4200 

Evidence,  certified  copy  of 5931 

parol,  not  admitted  toelter,  etc 211,  5967n 

when  and  for  what  purposes  admitted..  5967» 
Executed  in  other  states  of  the  union,  when 

admitted  to  record  in  this 5937 

Execution  of 5916 

Executor.    See  Administration  op  Estates,  etc. 
named  in,  entitled  to  administration.. . . .  5995 
administration  during  minority  of  execu- 
tor   6001 

discharge  of  debt  in,  against  executor, 

how  construed 6068 

naming  person  executor  not  to  discharge 

debt 6069 

when  estate  directed  to  be  sold  by 5980 

surviving  maj^  sell 5980 

no  order  required 6167 

powers  of  during  contest  of 6019a 

Filed  in  office  of  probate  judge.' 5930 

Foreign  will  made  in  other  states,  how  ad- 
mitted to  record  here 5937 

made  out  of  the  United  States 5938 

proceedings  to  admit  to  record 5939 

motion    to   admit  continued   for  two 

months 5939 

notice  of  filing  application 5939 

admission  and  effect  of  admission  to 

record 6940 

of  will  of  alien.. 5940 
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power  of  executors,  etc.,  under .{5941 

record  of  will  of  alien 5940 

has  same  validity  a£f  original 5940 

trust  created  by,  how  executed.  .?§ 5987-5990 
rights  of  purchaser  without  knowledge  of.  5967 

not  defeated  bv  production  of 5967 

unless  offered  for  record  within  four 

years,  etc 5967 

saving  of  rights  of  infants,  etc 5967 

no  contest  of  in  this  state 5967 

set  aside  where  made,  how  far  invalid  here.  5967 

trustees  named  in  to  give  bond,  etc 5988 

when  not  required  to  give 5988 

probata  court  may  appoint 5990 

Forgmg,  altering,  counterfeiting,  etc.,  how 

punished R.  S.  7091 

Form  of : 6916n 

of  journal  entries.    See  Forms. 

of  codicil 5916w 

of  notice  of  probate 5917n 

of  waiver  of  notice 5917n 

of  examination  of  witnesses  to 5926n 

of  nuncupative 5991n 

Guardians  may  be  appointed  by 6266 

How  made 5916 

Infants  can  not  make 5914n. 

Insane  persons  can  not  make 5914n 

•Intention  of  testator  governs 6967n. 

Joint  wills 591471^ 

Legatee,  effect  of  witness  being 5925 

effect  of  death 5971 

Letters  testamentary,  etc.,  to  issue,  when.. .  5995 

to  foreign  executor 5941 

Life  estates  in.. 5967n 

Limitations  in 5967n 

of  contest  of 5933 

Lost,  admitted  to  probate,  how.    See  Des- 
troyed, ETC.,  Supra §§  5944-5948 

lost  record  of,  how  restored 528a,  b. 

Marria^  of  woman  does  not  revoke  .......  5958 

married  woman  may  make 5914n 

Monomania,  effect  of,  to  make '.  5914n 
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ynUM-ConHnued, 
Neglect  to  probate  in  three  years,  forfeits 

devise,  when ' 

New  record  of,  how  made,  when  destroyed 


appeal  from  order  of  probate  court  estab- 
lishing    5952 

coqtest  ot  will  proceedings  id  establish 

new  record  not  to  extend  time  for . . .  5951 
copy  of  will  alone  may  be  admitted  to 

probate 5951 

copy  of  will  and  probate  may  be  admitted 

to  record 5949 

effect  of  new  record 5951 

interested  parties  may  oppose t 5952 

made  how g?  5949-5951 

original  will  may  be  again  probated 5950 

probate  judge  to  give  notice  that  copy  of 

will  has  been  admitted  to  record  ....  5952 
saving  of  rights  of   persons  under  dis- 
ability   5962 

Notice  of  probate 5917 

of  application  to  admit  foreign  will  to 

record 5939 

to  admit  lost  or  destroyed,  etc.,  will  to 

record 5945 

of  new  record  when  record  of  will  de- 
stroyed   5952. 

of  appeal  on  refusal  to  probate 5934 

Nuncupative,  how  made  and  proved 5991 

form 5991n 

must  be  admitted  to  probate  within  six 

months 5992 

expenses  and  fees 5993 

how  expenses  reimbursed 5993 

Opened,  when  deposited  with  probate  judge, 

how :. 5920 

Operation,  etc 85967-5980 

Precatory  words 211,  5967n 

Precedents,  of  little  aid  in  construction. . . .  5967n 

Probate-of 5931 

place  of  probate 5929» 

binding  if  uncontested  within  two  years .  5933 
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refusal  of,  appeal  may  be  had  to  in  com- 
mon pleas  on J  5934 

void  without 5942 

'    Probate  judge  witness  to  a  will,  proceedings.    535 

Production,  who  may  enforce 5921 

citation,  warrant  or  attachment  may  issue.  5921 

into  what  counties  process  may  issue 5922 

liability  of  officer  serving  process 5923 

of  person  refusing  to  produce 5924 

Proved  in  probate  court 524 

in  common  {jleas,  when 524 

by  examination  of  witnesses 5926 

when  witnesses  unknown,  incompetent, 

etc 5927 

when  court  may  issue  commission  to 

take  their  testimony 5928 

Purchasers  without  knowledge  of  foreign, 

protected 5967 

Record  of 5930 

in  each  county  where  real  estate  is 5932 

destroyed,   how'  supplied.      See   De- 
stroyed, Etc.,  Supra ^  5949-5952 

foreign,  how  admitted  to .•?§  5937-5940 

Refusal  to  admit  to  probate,  appeal  from.. .  5934, 5 

Repugnancy,  rules  as  to 5967n 

Residuary  clause 5967n 

Restoration  of  record  of §§  528a,  5949-5952 

Revivor,  destruction  of  second  will  not  to 

operate  as,  of  first 5960 

Revocation,  how  effected 5953 

alterations 59537» 

birth  of  child 5959 

bond  to  convey  property,  etc.,  not. 5954 

cancelling 5953 

charge  on  property  not 5955 

conveyance  altering,  but  not  divesting  es- 
tate   5956 

when    provisions     inconsistent     with 

terms  of  will 5957 

expressly  revoked,  how 5953 

implied,  when 5953 

intention,  necessary 595S 


788 

mnM^Coniinved. 

marriace  of  woman  does  not  revoke JSdSS 

new  wnl  or  codicil. » ...'».» 5953 

of  subsequent,  not  to  revive  former,  un- 
less, etc 5960 

presumption  of 5953» 

tearing 5953 

Sale  of  personal  property,  may  require  none 

be  made 6074 

court  may  order  notwithstanding 6074 

of  real  property  directed  by 5980 

powers  of  executors  under 5980 

no  order  required 6167 

Secreting,  how  punished.    R.  S 6859 

Senile  dementia  disqualifies 5914n 

Service  by  publication  in  actions  to  estab- 
lish or  set  aside,  when.    C.  C.  P 5048 

Bet  aside  where  made,  how  far  invalid  here.  5967 

Signed,  how  and  where  • .• 5916 

Spoliated,  how  admitted  to  probate,  etc.  .5944-5948 
court  to  find  and  establish  consents  of^ 

when .' 5947 

effect  of  establishing 5948 

lost  after  probate,  but  before  record,  may 

be  recorded,  when 5947 

notice  of  application  to  admit  to  probate, 

how  given 5945 

served,  who  must  be,  on  application  to 

admit  to  probate 5945 

testimony  of  absent  witnesses  ordered  ta- 
ken   ; 5946 

testimony  of  witnesses  reduced  to  writing.  5946 

witnesses,  what,  to  be  examined 5946 

Stealing,  how  punished.    R.  S 685? 

allegation  of  property  or  value  not  neoes-       • 

sary.    R.  S 7224 

Sur\'iving  executor's  powers  under 598D 

Testimony  of  devisee,  when  competent 5925 

Testimony  of  witnesses  to  will.  .^§5926-5930,  5946 
to  be  reduced  to  writing,  filed  and  re- 
corded  .' 215926,  5930, 5946 

l?rust,  when   probate  judge  may  appoint 

person  to  execute 5986 
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Trustees  appointed  by  to  give  bond ,  iJ5981 

•  when  not  required  to  give  bond 5981 

see  Trustbes.  ^ 

"Uncontested  probate  bindiiig  after  two  years.  5933 

Undue  influence. •. 5914n 

Verbal,  how  made,  proved,  and  when  to  be 

probated §§  5991,  5992 

see  Nuncupative,  supra, 

'  What  instruments  held  to  be  a  will 5916n 

what  not * 5916n 

Who  may  make ;....;..  5914 

Witnesses  to,  how  many  required •  5916 

must  be  competent 5916 

effect  of,  being  devisees  or  legatees 5925 

examined  in  open  xjourt 5926 

testimony  reduced  to  writing  and  filed.  5926 

and  recorded 5930 

when  unknown,  incompetent  or  testi- 
mony cannot  be- had,  how  will  proved  5927 
when  court  may  issue  commission  to 

take  their  testimony ; 5927 

of  will  lost,  spoliated  or  destroyed 5946 

examination  of 5946 

testimony  reduced  to  writing  and  filed 

in  court 5946 

when  residing  out  of  jurisdiction,  infirm 

or  unable  to  attend  court. 5946 

Witness- 

Certificate  of  medical  in  inquest  of  lunacy..    704 

Devise  or  bequest  when  void 5925 

Fees  of  in  Probate  Court 6405 

In  contest  of  election  of  justice 574 

Insolvent  debtor  in  proceedings  to  discharge  6376 
To  consent  of  guardian  or  parent  to  mar- 
riage of  ward : : . . .  6390 

Will,  commission  may  issue  to  take  testi- 
mony of,  when.    See  AVill  supra, , . .  5928 

devise  to,  when  void 5925 

examination  of,  to  prove 5926 

lost  or  spoliated  will,  witnesses  as  to. . . .  5946 
number  of,  necessary  to  execution  of 5916 
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Woman— See  Marriaob,  Widow. 

Ward!  Sec  Dkpinition. 

Construction  of  in  will. , {5967n 

"  Inventory,"  includes  appraisement 6023 

Wronn^Uact — 
Action  for  death  by {6134  et  teq. 


